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STATE OF

NEW HAMPSHIRE

CONVENING DAY
January

2,

2002

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by Senator Katherine Wells Wheeler.
When the song of the angels is stilled, when the star in the sky is gone,
when the kings and princes are home, when the shepherds are back with
their flock, the work of Christmas begins: To find the lost, to heal the
broken, to feed the hungry, to release the prisoner, to rebuild the nations,
to bring peace among brothers, to make music in the heart.
Amen

Howard Thurman, "The Work

of Christmas"

Senator D'Allesandro led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
INTRODUCTION OF STAFF
Kathleen Hennessy
Deb Soroken

Committee
L. Gail

Amy

secretaries:

Brown

Reczko

Jennifer Williams

Correspondence secretary:

Nina Mulherin
Legislative Aide:

Alyssa Pockell
Acting Communications Director:
Carole Paling

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 300 34 shall be by this resolution read a first and second time by the therein listed titles, laid on the
table for printing and referred to the therein designated committees.

CACR

Adopted.
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and Second Reading and Referral

02-3001

SB 300,
tricts

relative to the adoption of bonds or notes in certain school disand municipalities. (Sen. Roberge, Dist 9; Sen. Boyce, Dist 4; Sen.

Francoeur, Dist 14; Sen. Barnes, Dist 17; Rep. Brundige, Hills 18; Rep.
Goulet, Hills 15: Public Affairs)

02-3002

SB

301, relative to an innovation initiative within the division of economic development. (Sen. Eaton, Dist 10: Energy and Economic Development)

02-3003

SB

302, relative to privacy in the relationship between financial institutions and customers. (Sen. Eaton, Dist 10: Banks)

02-3005

SB 303,

establishing a committee to study the definition of an adequate
education. (Sen. Pignatelli, Dist 13; Sen. McCarley, Dist 6, Sen. Larsen,
Dist 15, Sen. Cohen, Dist 24; Sen. Below, Dist 5; Rep. Yeaton, Merr 10;
Rep. Jacobson, Merr 2; Rep. I. Pratt, Ches 5; Rep. Allison, Sull 10: Education)

02-3006

SB 304,

establishing a committee to study payment for an adequate education. (Sen. Pignatelli, Dist 13; Sen. McCarley, Dist 6; Sen. Hollingworth,
Dist 23; Rep. R. Johnson, Rock 1; Rep. Foster, Hills 10: Education)

02-3007

SB

305, establishing a committee to study methods for improving communication tower aesthetics. (Sen. Pignatelli, Dist 13; Sen. Below, Dist 5;
Sen. Wheeler, Dist 21; Sen. Cohen, Dist 24; Sen. Fernald, Dist 11: Executive Departments and Administration)

02-3008

SB

306, establishing a committee to study
(Sen. Pignatelli, Dist 13: Judiciary)

an appellate court system,

02-3010

SB 307,

relative to limitation of liability for dentists and dental hygienclinics. (Sen. Pignatelli, Dist 13; Sen. (3'Neil,
Dist 18; Sen. Eaton, Dist 10; Sen. Burns, Dist 1; Sen. Cohen, Dist 24;
Sen. Larsen, Dist 15; Sen. Wheeler, Dist 21; Sen. Below, Dist 5; Rep. P.
Katsakiores, Rock 13; Rep. Burnham, Ches 8; Rep. Leishman, Hills 13;
Rep. Espiefs, Ches 19: Judiciary)

ists

working in free dental

02-3011

SB 308-FN,

relative to anesthesia for child dental care. (Sen. Pignatelli,
Dist 13; Sen. Larsen, Dist 15; Sen. Wheeler, Dist 21: Insurance)

02-3013

SB

to payment of medical benefits costs for group II
of the retirement system. (Sen. Wheeler, Dist. 21; Sen. Klemm,
Dist 22; Sen. McCarley, Dist 6; Rep. Pepino, Hills 40: Insurance)

309-FN, relative

members
02-3014

SB 310,

relative to child custody. (Sen. Wheeler, Dist 21; Sen. Fernald,
Dist 11; Sen. McCarley, Dist 6; Sen. Cohen, Dist 24; Rep. Gilmore, Straf
11: Judiciary)
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02-3017
311-FN, establishing a no telemarketing sales calls statewide registry. (Sen. Wheeler, Dist 21; Sen. Cohen, Dist 24; Sen. Pignatelli, Dist
13; Sen. Below, Dist 5; Sen. Fernald, Dist 11; Rep. French, Merr 3; Rep.
Naro, Graf. 7: Executive Departments and Administration)

SB

02-3018

SB 312y

relative to quarterly payment of estimated interest and dividends
tax. (Sen. Wheeler, Dist 21; Sen. Below, Dist 5; Sen. Cohen, Dist 24; Sen.

Fernald, Dist

11;

Rep. M. Fuller Clark, Rock 36:

Ways and Means)

02-3021

SB 313,

relative to penalties for misrepresenting age for the purpose of
procuring liquor or beverage. (Sen. Wheeler, Dist 21; Sen. Below, Dist
5; Rep. Lent, Straf 8; Rep. Taylor, Straf 11: Judiciary)

02-3022

SB 314-FN,

relative to Selective Service Act Compliance through driver's
license applications. (Sen. Johnson, Dist 3; Sen. Gatsas, Dist 16; Sen.
Barnes, Dist 17; Sen. D'Allesandro, Dist 20; Rep. Hess, Merr 11; Rep.
Fields, Hills 18; Rep. Goley, Hills 37; Rep. Letourneau, Rock 13: Judiciary)

02-3023

SB 315-FN,
registering

relative to requiring safety and education training for persons
vehicles. (Sen. Burns, Dist 1: Transportation)

snow traveling

02-3026

SB

316, establishing a committee to study the fiscal relationship between the Pease development authority and the state and its political

subdivisions. (Sen. McCarley, Dist 6; Sen. Wheeler, Dist 21; Sen. Boyce,
Dist 4; Sen. Johnson, Dist 3; Rep. Reid, Straf 12; Rep. Smith, Straf 8;
Rep. Berube, Straf 14; Rep. M. Fuller Clark, Rock 36; Rep. Hughes, Straf
14:

Executive Departments and Administration)

02-3029

SB

317, establishing a committee to study boat registration fees and
eradication of milfoil and other exotic weeds. (Sen. Pignatelli, Dist 13;
Sen. Below, Dist 5; Sen. Fernald, Dist 11; Rep. J. Bradley, Carr 8: Wildlife and Recreation)

02-3030

SB

318, relative to transfers of funds from the sweepstakes fund for
sweepstakes purposes. (Sen. Gatsas, Dist 16: Ways and Means)

02-3031

SB 319,

relative to participation in international lotteries. (Sen. Gatsas,
Dist 16; Sen. O'Neil, Dist 18; Sen. D'Allesandro, Dist 20; Sen. Eaton, Dist
10; Sen. Barnes, Dist 17: Ways and Means)

02-3032

SB

320, establishing a study committee to review independent living
retirement communities. (Sen. Gatsas, Dist 16; Sen. Johnson, Dist 3;
Sen. D'Allesandro, Dist 20; Sen. O'Neil, Dist 18; Sen. Roberge, Dist 9;
Sen. Disnard, Dist 8; Sen. Barnes, Dist 17; Sen. McCarley, Dist 6; Rep.
Pappas, Hills 48: Executive Departments and Administration)

02-3033

SB 321-LOCAL,

clarifying the right to public education for children of
homeless families. (Sen. Pignatelli, Dist 13; Sen. Wheeler, Dist 21; Sen.
McCarley, Dist 6; Sen. Larsen, Dist 15; Sen. Hollingworth, Dist 23; Sen.
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D'Allesandro, Dist 20; Sen. Cohen, Dist 24; Sen. O'Neil, Dist 18; Sen.
Below, Dist 5; Sen. Fernald, Dist 11; Rep. C. Jean, Hills 32; Rep. Pilliod,
Belk 3; Rep. Bergin, Hills 16: Education)

02-3037

SB 322-FN-A,

relative to funding for kidney dialysis patients and making an appropriation therefor. (Sen. Larsen, Dist 15; Sen. Wheeler, Dist
21; Sen. McCarley, Dist 6; Rep. Millham, Belk 4; Rep. MacKay, Merr 24;
Rep. Pilliod, Belk 3; Rep. Seldin, Merr 17: Public Institutions, Health and

Human

Services)

02-3038

SB

323, establishing a committee to study the efficiency of the departof transportation. (Sen. Boyce, Dist 4; Sen. Roberge, Dist 9; Rep.
Mirski, Graf 12; Rep. Giuda, Graf 3: Transportation)

ment

02-3039

SB 324,

urging a study of the operating efficiency of state government.
(Sen. Boyce, Dist 4; Sen. Gatsas, Dist 16; Sen. Barnes, Dist 17; Sen.
Prescott, Dist 19; Sen. Francoeur, Dist 14; Sen. Johnson, Dist 3; Sen.
Flanders, Dist 7; Sen. Roberge, Dist 9; Sen. Burns, Dist 1; Rep. Rogers

Johnson, Rock 25; Rep. Gilman, Graf 1; Rep. Matthew Quandt, Rock
20; Rep. Alger, Graf 9; Rep. Marshall Quandt, Rock 20: Internal Affairs)
02-3040

SB 325,

establishing a committee to study the use of state vehicles. (Sen.
4: Internal Affairs)

Boyce, Dist

02-3041

SB

326, establishing a committee to study the workers' compensation
appeals process at the department of labor. (Sen. Flanders, Dist 7; Rep.
Clegg, Hills 23: Insurance)

02-3042

SB

327-FN, relative to a milfoil and other exotic plants prevention
and research grant program and fund. (Sen. Johnson, Dist 3: Environment)
02-3043

SB

328, establishing a committee to study the establishment of a permit system for vessels registered in another state temporarily using the
waters of New Hampshire. (Sen. Johnson, Dist 3: Transportation)

02-3044

SB 329,

establishing a committee to study the use of an assigned value
land tax to replace the property tax. (Sen. Boyce, Dist 4; Sen. Roberge,
Dist 9; Rep. Mirski, Graf 12; Rep. Giuda, Graf 3; Rep. Boyce, Belk 5; Rep.
Sapareto, Rock 13: Ways and Means)

02-3046

SB

330, relative to the use of epinephrine by emergency medical care
providers. (Sen. Wheeler, Dist 21; Sen. McCarley, Dist 6; Sen. O'Hearn,
Dist 12; Rep. Batula, Hills 18; Rep. French, Merr 3: Public Institutions,
Health and Human Services)

02-3047

SB

331-FN, relative to the purchase of certain
members of the retirement system. (Sen. Wheeler,
Dist

6;

Rep. Pepino, Hills 40: Insurance)

prior service credit by
Dist 21; Sen. McCarley,
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02-3048

SB 332-FN,

payment of medical benefits costs for certain
injured or killed in the performance of duty. (Sen.
Wheeler, Dist 21; Sen. McCarley, Dist 6; Sen. Larsen, Dist 15; Rep. Pepino,
Hills 40: Insurance)
group

II

relative to the

members

02-3049

SB 333y

establishing a committee to study the efficiency of the current
jury selection and jury duty process. (Sen. Wheeler, Dist 21; Rep. Wall,
Straf 9: Judiciary)

02-3050

SB

334, relative to grounds for refusal or denial of hotel accommodations. (Sen. Gatsas, Dist 16; Sen. Hollingworth, Dist 23; Sen. Johnson,
Dist 3; Sen. Pignatelh, Dist 13; Sen. O'Hearn, Dist 12; Sen. D'Allesandro,
Dist 20: Executive Departments and Administration)

02-3052

SB 335,
11; Sen.

relative to prohibited political contributions. (Sen. Fernald, Dist
Below, Dist 5: Public Affairs)

02-3053

SB

336, relative to political contributions. (Sen. Fernald, Dist 11; Sen.
5; Rep. Leach, Hills 9; Rep. Flanagan,
Rock 14: Public Affairs)

Cohen, Dist 24; Sen. Below, Dist

02-3055

SB

337, relative to consent orders in abuse and neglect cases. (Sen.
Fernald, Dist 11; Sen. Below, Dist 5: Judiciary)

02-3056

SB

338, relative to ex parte orders in domestic relations cases. (Sen.
Fernald, Dist 11; Sen. Pignatelli, Dist 13; Sen. McCarley, Dist 6;
Sen. Wheeler, Dist 21; Sen. Below, Dist 5: Judiciary)

02-3057

SB 339,

relative to attorney fee agreements which shall be filed with a
court. (Sen. Fernald, Dist 11; Sen. Gordon, Dist 2: Judiciary)

02-3058

SB 340,
11; Sen.

relative to alterations to party registration. (Sen. Fernald, Dist
Cohen, Dist 24; Sen. Larsen, Dist 15; Sen. Wheeler, Dist 21; Sen.

Below, Dist

5:

Public Affairs)

02-3059

SB 341,

relative to the placement of candidates on ballots. (Sen. Fernald,
Dist 11; Sen. Wheeler, Dist 21; Sen. Below, Dist 5: Pubhc Affairs)

02-3061

SB 342,

relative to

ambulatory surgical

facilities. (Sen.

Fernald, Dist 11:

Insurance)

02-3063

SB 343-FN,

relative to appeals in actions against tenants. (Sen. Fernald,
Dist 11; Sen. Below, Dist 5: Judiciary)

02-3065

SB 344-FN-LOCAL,
Dist

6:

relative to

thoroughbred horse racing. (Sen. McCarley,

Ways and Means)

02-3066

SB

345, making the misrepresentation of the geographic location of a
business a violation of the consumer protection act. (Sen. Larsen, Dist
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15; Sen. McCarley, Dist 6; Sen. Eaton, Dist 10; Sen. Below, Dist 5; Sen.
Pignatelli, Dist 13; Sen. Cohen, Dist 24: Executive Departments and

Administration)

02-3067

SB

346, establishing a committee to study health insurance for child
care workers. (Sen. Larsen, Dist 15; Sen. McCarley, Dist 6; Rep. Gile,

Merr

Insurance)

16:

02-3068

SB 347,

establishing a study committee on public building access
disabled. (Sen. Larsen, Dist 15: Public Institutions, Health and
Services)

and the

Human

02-3073

SB 348,

clarifying the duties of the liquor commission. (Sen. D'Allesandro,

Dist 20:

Ways and Means)

02-3074

SB

349, relative to establishing a contingency fund in school districts.
(Sen. D'Allesandro, Dist 20; Rep. Rush, Merr 12: Education)

02-3075

SB 350-FN-A,

creating a business profits tax credit for certain donations
and technology equipment and facilities to the departof regional community-technical colleges or any of its component
institutions. (Sen. Johnson, Dist 3; Sen. Larsen, Dist 15: Ways and Means)

made
ment

for science

02-3076

SB 351,

relative to the zone of influence of the

trict well field. (Sen.

Johnson, Dist

3:

Conway Village

Fire Dis-

Environment)

02-3079

SB 352,

establishing a committee to study alternative regional public school
for children who are at-risk. (Sen. O'Hearn, Dist 12: Education)

programs
02-3084

SB 353,

relative to the definition of "sugar orchard" for purposes of the

timber yield tax. (Sen. Below, Dist

5;

Sen. Fernald, Dist 11:

Ways and

Means)
02-3085

SB 354,

authorizing foster parents to act as surrogate parents for educationally disabled children. (Sen. Below, Dist 5; Sen. Pignatelli, Dist 13;
Sen. Fernald, Dist 11; Rep. Dionne, Hills 1: Education)

02-3086

SB 355-FN,

relative to campaign contributions and expenditures. (Sen.
Below, Dist 5; Sen. Cohen, Dist 24; Sen. Larsen, Dist 15; Sen. Wheeler,
Dist 21; Sen. Fernald, Dist 11; Rep. Flanagan, Rock 14; Rep. Flint, Sull
4; Rep. Sapareto, Rock 13: Public Affairs)

02-3089

SB 356,
in the

relative to naming a certain body of water in Lake Winnipesaukee
town of Meredith. (Sen. Johnson, Dist 3: Wildlife and Recreation)

02-3091

SB 357,
Dist

3:

relative to restrictions on the operation of boats. (Sen. Johnson,

Transportation)

02-3094

SB 358,

relative to the authority to assess administrative fines to ophthalmic dispensers. (Sen. D'Allesandro, Dist 20: Public Institutions, Health

and

Human

Services)
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02-3096

SB 359y

establishes a committee to study the establishment of a statewide
network of halfway houses for juvenile offenders. (Sen. Hollingworth, Dist
23; Sen. McCarley, Dist 6; Sen. Below, Dist 5: Judiciary)

02-3101

SB 360-FN,

establishing criminal penalties for the introduction of computer contaminants. (Sen. Hollingworth, Dist 23; Sen. Below, Dist 5; Sen.
Larsen, Dist 15; Sen. D'Allesandro, Dist 20; Sen. Pignatelli, Dist 13; Sen.
Fernald, Dist 11: Judiciary)

02-3102

SB 361-FN,

relative to computerized telephone emergency warning systems. (Sen. Hollingworth, Dist 23; Sen. D'Allesandro, Dist 20; Sen. Below,
Dist 5; Sen. Larsen, Dist 15: Executive Departments and Administration)

02-3104

SB 362,

relative to the membership and duties of the New Hampshire film
television commission. (Sen. Hollingworth, Dist 23; Sen. D'Allesandro,
Dist 20; Sen. Larsen, Dist 15: Energy and Economic Development)

and

02-3105

SB 363,

establishing a committee to study economic distortions associated with property taxation. (Sen. Hollingworth, Dist 23; Sen. Larsen,
Dist 15; Sen. Pignatelli, Dist 13; Sen. Cohen, Dist 24; Sen. Below, Dist
5: Public Affairs)

02-3106

SB 364,

relative to the membership of the board of manufactured housing.
(Sen. Hollingworth, Dist 23: Executive Departments and Administration)

02-3107
365, relative to the administration of the insurance laws. (Sen.
Hollingworth, Dist 23: Insurance)

SB

02-3109

SB

366, relative to biennial reports of the public utilities commission.
(Sen. Hollingworth, Dist 23: Executive Departments and Administration)

02-3110

SB

367, relative to the guardian ad litem board. (Sen. Gordon, Dist
Judiciary)

2:

02-3112
368, granting probate courts the power to issue attachments and
levies of execution. (Sen. Gordon, Dist 2; Rep. Craig, Hills 38: Judiciary)

SB

02-3114

SB

369, relative to compensation of guardians and conservators for administrative expenses. (Sen. Gordon, Dist 2: Judiciary)

02-3116

SB 370,

relative to incorporators of trust companies. (Sen. Hollingworth,

Dist 23: Banks)

02-3117

SB

371-FN, relative to the regulation of manufactured housing parks.
(Sen. Hollingworth, Dist 23; Sen. Larsen, Dist 15; Sen. Cohen, Dist 24:
Executive Departments and Administration)

02-3122

SB 372,

prohibiting the sale of reformulated gasoline in certain counties
of the state. (Sen. Wheeler, Dist 21; Sen. Cohen, Dist 24; Sen. Prescott,
Dist 19; Rep. Martin, Hills 34: Environment)
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02-3004

SB

373-FN-A, relative to state payments to foster care families and
making an appropriation therefor. (Sen. Pignatelli, Dist 13; Sen. Cohen,

Dist 24; Sen. McCarley, Dist 6; Sen. Wheeler, Dit 21; Sen. Below, Dist
5; Sen. Fernald, Dist 11; Rep. Arnold, Hills 20; Rep. I. Pratt, Ches 5:
Public Institutions, Health and Human Services)

02-3054

SB 374,

relative to

Below, Dist

5:

campaign expenditures. (Sen. Fernald, Dist

11; Sen.

Public Affairs)

02-3097

SB 375-FN,

requiring a firearm safety program prior to the issuance of
a concealed weapons permit. (Sen. Cohen, Dist 24; Sen. Fernald, Dist 11;
Sen. Pignatelh, Dist 13; Sen. Wheeler, Dist 21; Rep. M. Fuller Clark,
Rock 36; Rep. Konys, Hills 33: Wildlife and Recreation)

02-3099

SB

376-FN, requiring a mental health records check prior to the sale
M. Fuller Clark,

or transfer of a firearm. (Sen. Fernald, Dist 11; Rep.
Rock 36; Rep. Konys, Hills 33: Judiciary)

02-3103

SB 377-FN-A-LOCAL,
HoUingworth, Dist

23:

repealing the education property tax. (Sen.

Ways and Means)

02-3118

SB 378-FNf

relative to the regulation of landscape architects. (Sen. Barnes,
Dist 17: Executive Departments and Administration)

02- 3119

SB 379,
lic

relative to immune system therapy. (Sen.
Institutions, Health and Human Services)

Klemm, Dist

22:

Pub-

02-3134

SB

380, establishing a committee to study the space needs of the division of safety services within the department of safety. (Sen. Johnson,
Dist 3: Internal Affairs)

02-3127

SB

381, relative to the employee benefits of employees of the Pease development authority. (Sen. McCarley, Dist 6; Sen. Cohen, Dist 24; Rep.
Grassie, Straf 19; Rep. Dunlap, Straf 18: Executive Departments and

Administration

02-3138
382, relative to the display of flags on condominium units. (Sen.
Roberge, Dist 9; Sen. Boyce, Dist 4; Sen. Barnes, Dist 17; Sen.

SB

D'Allesandro, Dist 20; Sen. Flanders, Dist 7; Rep. Milligan, Hills 18; Rep.
R. L'Heureux, Hills 18; Rep. Brundige, Hills 18; Rep. C. Hall, Hills 18;
Rep. P. Cote, Hills 32: Executive Departments and Administration)

02-3133

SB 383,

relative to the location of district courts within judicial districts.
(Sen. Barnes, Dist 17, Sen. Gatsas, Dist 16; Rep. Stone, Rock 7; Rep.
Chalbeck, Rock 8; Rep. Sloan, Rock 12; Rep. Bishop, Rock 12: Judiciary)

02-3128

SB 384,

establishing a worker adjustment and retraining notification requirement. (Sen. McCarley, Dist 6; Sen. O'Neil, Dist 18; Sen. Wheeler,
Dist 21; Rep. Goley, Hills 37; Rep. Mears, Coos 7; Rep. DeChane, Straf
6; Rep Dunlap, Straf 18; Rep. Berube, Straf 14: Executive Departments
and Administration)
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02-3165
385, relative to electric personal assistive mobility devices. (Sen.

SB

Klemm,

Dist 22; Sen. Gatsas, Dist 16; Sen. D'Allesandro, Dist 20; Sen.
O'Neil, Dist 18; Sen. Roberge, Dist 9; Rep. Chandler, Carr 1; Rep. Burling,
Sull 1: Transportation)

02-3009

CACR 33, relating to procedure for nomination of judges. Providing that
the governor shall nominate judges from persons selected by an independent commission. (Sen. Pignatelli, Dist 13; Sen. Hollingworth, Dist
23; Judiciary)
02-3078

CACR 34,

relating to the number of members of the senate and senatoProviding that the senate shall consist of 2 members elected
from each district and that senate districts shall conform to county boundaries and certain town boundaries. (Sen. Boyce, Dist 4; Internal Affairs)
rial districts.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time,

and that we recess

to the Call of the Chair.

Adopted.

ANNOUNCEMENTS
LATE SESSION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, and

when we

recess,

we

recess to the Call of the Chair.

Adopted.
In

recess to the Call of the Chair.

Out of Recess.

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 386, relative to the relocation of the principal residence of a child.
HB 523, relative to filing fees and legislative approval of certain settlements by the attorney generals.
HB 587-FN, establishing a commission on the status of men.
HB 631, relative to access to public school programs by nonpublic or

home educated

HB

pupils.

712, relative to the coordination of state, regional, and local plan-

ning

efforts.

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 285-FN, relative to the adoption of a state building code.
HB 465, relative to membership of attorneys in the New Hampshire Bar
Association and lobbying by the Bar Association.

HB

668, relative to genetic testing.
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HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 550-FN, relative to destruction of information.
HB 162-FN, ratifying the school board meetings and elections for Mascoma
Valley Regional and Bartlett School Districts.

HB 498, relative to standards for records filed with a registry of deeds.
HB 658-FN, relative to the homeless prevention fund.
INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

House Bills numbered 162-712
and second time by the therein

Clerk,
first

list in the possession of the
shall be by this resolution read a
listed titles, and referred to the

therein designated committees.

Adopted.
First

and Second Reading and Referral

HB 162-FN, ratifying the school board meetings and elections for Mascoma
Valley Regional and Bartlett School Districts. (Education)

HB

285-FN, relative

HB

to the

adoption of a state building code. (Execu-

Departments and Administration)

tive

386, relative to the relocation of the principal residence of a child.

(Judiciary)

HB

465, relative to membership of attorneys in the New Hampshire Bar
Association and lobbying by the Bar Association. (Judiciary)

HB 498, relative to standards for records filed with a registry of deeds.
(Public Affairs)

HB 550-FN, relative to destruction of information. (Judiciary)
HB 523, relative to filing fees and legislative approval of certain settlements by the attorney generals. (Executive Departments and Administration)

HB 587-FN, establishing a commission on the status of men.

(Internal

Affairs)

HB

631, relative to access to public school programs by nonpublic or

home educated

HB

pupils.

658-FN, relative

tutions, Health

HB
HB

(Education)
homeless prevention fund. (Public Insti-

to the

and Human Services)

668, relative to genetic testing. (Insurance)
712, relative to the coordination of state, regional, and local planefforts. (Public Affairs)

ning

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 386 - 406 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
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First and Second Reading and Referral
02-3111
SB 386, establishing a committee to study a registry for automatic external defibrillators. (Sen. Gordon, Dist 2: Public Institutions, Health

Human

and

Services)

02-3148

SB 387,

relative to the adoption of certain contracts by school districts.
(Sen. Johnson, Dist 3; Rep. Sullivan, Carr 2; Rep. Dickinson, Carr 2:

Education)

02-3156

SB

388, relative to bingo

game

operation. (Sen. Prescott, Dist 19; Sen.

Cohen, Dist 24: Ways and Means)
02-3012

SB

389, establishing levels of licensure of alcohol and drug counselors.
(Sen. Wheeler, Dist 21; Sen. McCarley, Dist 6; Sen. Larsen, Dist 15; Sen.
Below, Dist 5; Rep. Taylor, Straf 11; Rep. Lent, Straf 8: Executive De-

partments and Administration)
02-3020

SB 390,

relative to the licensure of radiologic technologists. (Sen. Wheeler,
Dist 21; Sen. Larsen, Dist 15; Sen. McCarley, Dist 6; Sen. D'Allesandro,
Dist 20; Rep. Nordgren, Graf 10; Rep. Pilliod, Belk 3; Rep. Lent, Straf 8;
Rep. Millham, Belk 4: Executive Departments and Administration)

02-3064

SB

391-FN, relative to appeals from the compensation appeals board.
(Sen. Fernald, Dist 11; Sen. Below, Dist 5; Sen. Cohen, Dist 24: Insurance)

02-3069

SB 392,

establishing a committee to study certification of mortgage loan
originators. (Sen. Larsen, Dist 15; Sen. McCarley, Dist 6; Sen. Johnson,

Dist

Merr

3;

Sen. Fernald, Dist 11; Sen. Flanders, Dist 7; Rep. T. Reardon,
Rock 31; Rep. L. Johnson, Hills. 40: Banks)

23; Rep. Norelli,

02-3071

SB 393,

relative to expiration of contact lens and corrective lens prescriptions. (Sen. Larsen, Dist 15; Sen. Wheeler, Dist 21; Rep. C. Bouchard, Merr
22; Rep. Rush, Merr 12; Rep. Burnham, Ches 8; Rep. MacKay,
Public Institutions, Health and Human Services)

Merr

24:

02-3077

SB 394,

relative to the duties of the advisory committee on international
trade. (Sen. Johnson, Dist 3; Rep. Guay, Coos 6: Energy and Economic

Development)
02-3090

SB

395,

making

cation. (Sen.

certain changes to the laws pertaining to special eduO'Hearn, Dist 12: Education)

02-3108

SB

396-FN, relative to group II retirement status for criminalists employed by the department of safety. (Sen. Hollingworth, Dist 23: Executive Departments and Administration)
02-3121
397, prohibiting smoking in restaurants in New Hampshire. (Sen.
Wheeler, Dist 21; Rep. Manning, Ches 9; Rep. French, Merr 3; Rep. Pilliod,
Belk 3; Rep. M. Fuller Clark, Rock 36: Public Affairs)

SB
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02-3125
398-FNf authorizing an increase in admission fees for the Seacoast
Science Center at Odiorne Point state park in Rye, New Hampshire. (Sen.
Cohen, Dist 24; Sen. Larsen, Dist 15; Rep. Cox, Rock 24; Rep. Langley,
Rock 24; Rep. Royce, Ches 9; Rep. Spang, Straf 8: Wildhfe and Recreation)

SB

02-3130

SB

399, regulating demand drafts under the New Hampshire Uniform
Commercial Code. (Sen. Larsen, Dist 15; Sen. Burns, Dist 1; Sen. Fernald,

Dist 11; Sen. Johnson, Dist
ments and Administration)

3;

Rep. Spiess, Hills 14: Executive Depart-

02-3153

SB 400,

establishing a committee to study issues concerning the Poison
Information and Control Center. (Sen. Wheeler, Dist 21; Sen. O'Hearn,
Dist 12; Rep. Nordgren, Graf 10; Rep. Millham, Belk 4; Rep. Rodeschin,
Sull 4: Public Institutions, Health and Human Services)

02-3146

SB

401-FN-A, relative to long-term care funding and making an appropriation therefor. (Sen. Johnson, Dist 3; Sen. Flanders, Dist 7; Sen.
Disnard, Dist 8; Sen. Burns, Dist 1; Sen. Gordon, Dist 2; Rep. Micklon,
Rock 26; Rep. Rogers Johnson, Rock 25: Public Institutions, Health and
Human Services)
02-3147

SB 402-FN-A,

establishing a committee to study long-term care funding
and making an appropriation therefor. (Sen. Johnson, Dist 3; Rep. Rogers
Johnson, Rock 25: Public Institutions, Health and Human Services)

02-3129

SB

to special motorcycle number plates for veterans
the purple heart medal. (Sen. McCarley, Dist 6; Sen.
D'Allesandro, Dist 20; Sen. Barnes, Dist 17; Rep. Heon, Straf 14; Rep.
Berube, Straf 14; Rep. Fields, Hills 18: Transportation)

403-FN, relative

who were awarded

02-3123

SB

management fees
fiduciaries. (Sen. Eaton, Dist 10;
Sen. Johnson, Dist 3; Rep. Keye, Hills 30; Rep. Hunt, Ches 10; Rep. Thomas, Belk 3; Rep. Peterson, Hills 8: Banks)
404, changing certain limitations on investment

and investments by banks acting as

02-3141

SB 405,

relative to special number plates for veterans. (Sen. McCarley,
Sen. Barnes, Dist 17; Sen. Below, Dist 5; Sen. Boyce, Dist 4; Sen.
Burns, Dist 1; Sen. Cohen, Dist 24; Sen. D'Allesandro, Dist 20;
Sen. Disnard, Dist 8; Sen. Eaton, Dist 10; Sen. Fernald, Dist 11; Sen.
Flanders, Dist 7; Sen. Francoeur, Dist 14; Sen. Gatsas, Dist 16; Sen. Gordon, Dist 2; Sen. Hollingworth, Dist 23; Sen. Johnson, Dist 3; Sen.
Klemm, Dist 22; Sen. Larsen, Dist 15; Sen. O'Hearn, Dist 12; Sen. O'Neil,
Dist 18; Sen. Pignatelli, Dist 13; Sen. Prescott, Dist 19; Sen. Roberge,
Dist 9; Sen. Wheeler, Dist 21; Rep. Heon, Straf 14; Rep. Berube, Straf
14; Rep. Fields, Hills 18; Rep. Welch, Rock 18: Transportation)

Dist

6;

02-3152

SB 406,
Dist
2;

9;

relative to

animal control. (Sen. Wheeler, Dist 21; Sen. Roberge,
5; Rep. Rausch, Rock 13; Rep. Wendelboe, Belk

Rep. Babson, Carr

Rep. Phinizy, Sull

7:

Wildlife

and Recreation)
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HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

137, establishing a committee to study the definition of domicile for
voting purposes.

HB 209-FN, relative to original and youth operators' licenses.
HB 266, establishing a committee to study recodification of the election
laws.

HB 392, relative to a property tax exemption for property of agricultural
fairs.

HB 424, establishing a committee to study the exemption from property
taxes for not-for-profit hospitals.

HB 447, establishing a task force on family law.
HB 462-FN, requiring state regulatory boards, commissions,

advisory
boards, advisory committees, and authorities to develop an orientation

manual

for

new members.

HB 494, establishing a committee to study the permitting and hearing
processes for proposed highways.

HB 567-FN,

extending the reporting date of the commission for the defor interviewing victims of sexual as-

velopment of a statewide protocol
sault crimes.

HB 586, excluding stepchildren from the definition of "child" in the context of support orders.

HB 617, relative to additional exceptions to junk yard regulation.
HB 650-FN, relative to master plans.
HB 661, relative to hearing timelines in abuse and neglect cases.
HB 681, relative to billing by local exchange carriers, electric distribution companies,

and gas distribution companies.

HB 686, relative to the scope of discovery in abuse and neglect cases.
HB 701, relative to municipal limitation of renewable energy systems.
HB 706, relative to mediation in superior court cases involving children.
HB 718-FN, relative to renewable-energy-source electricity generation
and transition

service.

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 285-FN, relative to the adoption of a state building code.
HB 465, relative to the membership of attorneys in the New Hampshire
Bar Association and lobbying by the Bar Association.

HB

668, relative to genetic testing.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

House Bills numbered 137-718
and second time by the therein

Clerk,
first

therein designated committees.

Adopted.

list in the possession of the
shall be by this resolution read a
listed titles, and referred to the
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and Second Reading and Referral

HB

137, establishing a committee to study the definition of domicile for
voting purposes. (Public Affairs)

HB

209-FN, relative
portation)

to original

and youth operators'

licenses.

(Trans-

HB 266, establishing a committee to study recodification of the election
laws. (Public Affairs)

HB 392, relative to a property tax exemption for property of agricultural
fairs.

(Public Affairs)

HB 424, establishing a committee to study the exemption from property
taxes for not-for-profit hospitals. (Public Affairs)

HB 447, establishing a task force on family law. (Judiciary)
HB 462-FN, requiring state regulatory boards, commissions, advisory
boards, advisory committees, and authorities to develop an orientation

manual

for

new members. (Executive Departments and Adminis-

tration)

HB 494, establishing a committee to study the permitting and hearing
processes for proposed highways. (Transportation)

HB

567-FN, extending the reporting date of the commission for the
development of a statewide protocol for interviewing victims of sexual
assault crimes. (Judiciary)

HB

586, excluding stepchildren from the definition of "child" in the
context of support orders. (Judiciary)

HB 617, relative to additional exceptions to junk yard regulation.

(Pub-

lic Affairs)

HB
HB

650-FN, relative

to

master plans. (Public Affairs)

661, relative to hearing timelines in abuse and neglect cases. (Judiciary)

HB 681, relative to billing by local exchange carriers, electric distribution companies,

and gas distribution companies. (Energy and Economic

Development)

HB

686, relative to the scope of discovery in abuse and neglect cases.

(Judiciary)

HB

701, relative to municipal limitation of renewable energy systems.

(Public Affairs)

HB 706, relative to mediation in superior court cases involving children,
(Judiciary)

HB

718-FN, relative to renewable-energy-source electricity generation
and transition service. (Energy and Economic Development)

LATE SESSION
Senator O'Hearn moved that the business of the day being complete that
the Senate now adjourn until Thursday, January 17, 2002 at 10:15 a.m.

Adopted.

Adjournment.
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January
The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Rev.

Dr. Robert E.

De

15

17,

2002

Wetter, Senate Guest

Chaplain.

Good Morning,
I have happy greetings from David who returns full-time tomorrow.
He looks forward to being with you all again very shortly, so greetings from David.
Let us Pray:

Dear God, we pray that You will guide our decisions, direct our attenand shape our affections. As we reflect this day on the state of the

tions,

state, lead us to warm those places where hearts are frozen, to chill those
places where tempers flare, and to serve as elected leaders who will make
choices that represent Your will. Bless the lives of those who serve in the
government of this state and the families and friends of those who support them. We give You great thanks, dear God, for all You have given us
Amen.
and in Your name, we pray.

Senator Wheeler led the Pledge of Allegiance.

HOUSE MESSAGE
is ready to meet in Joint Convention for the
purpose of hearing an address by her Excellency, the Governor, Jeanne
Shaheen.

The House

In

of Representatives

recess for Joint Convention.

Out of Recess.

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled bills sent down from the Senate:

SB

56, relative to health care providers discontinuing service in

New

Hampshire.

SB

115, granting a cost of living adjustment to certain retired group

H

firefighters.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following Entitled

SB

has examined and found
House and/or Senate Bills:

Bills

correctly

56, relative to health care providers discontinuing service in

En-

New

Hampshire.

SB

115, granting a cost of living adjustment to certain retired group

firefighters.

Senator D'Allesandro moved adoption.

Adopted.

H
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HOUSE MESSAGE
The House

of Representatives has referred for Interim Study the follow-

ing Bill sent

SB

down from the Senate:

194-FN, relative

to retirement allowances for certain surviving spouses

of group II retirement system

members.

HOUSE MESSAGE
of Representatives concurs with the Senate in the passage
of the following entitled Bills sent down from the Senate:

The House

SB
SB

26, relative to probate court procedures regarding adoptions.

141, relative to proof of qualifications for voter registration.

HOUSE MESSAGE
of Representatives refuses to concur with the Senate in the
passage of the following entitled Bills sent down from the Senate:

The House

SB

22, requiring the use of certified radiologic technologists for hospitals
operating equipment licensed under the radiological health program.

SB 28, permitting disclosure of
revenue administration.

final decisions of the

commissioner of

SB 36, making an appropriation to the postsecondary education commission for the purpose of tuition incentive grants.
SB 39, establishing the position of
in the insurance department.

market conduct chief administrator

SB 66, relative to appropriations to the port authority for dredging projects.
SB 67, relative to costs of locating and apprehending persons improperly at large for driving-related offenses.

SB

72, relative to

payment

of medical benefits costs for group II

mem-

bers of the retirement system.

SB
SB

77, relative to the regulation of

plumbers and plumbing.

81, regulating medication nursing assistants under the nurse prac-

tice act.

SB

88, establishing a travel and tourism development fund in the department of resources and economic development and making an appro-

priation therefor.

SB
SB
SB

110, extending the kindergarten construction program.

120, relative to tip pooling for certain hourly employees.

125, relative to election of optional allowances by retirement system
disability retirement and relative to an exception to
the 120-day requirement for payment of compensation.

members granted

SB 126, relative to the use of certain credit data in underwriting certain insurance policies.
SB
SB
SB

135, relative to kindergarten funding.

SB
SB

188, relative to abatements and appeals of betterment assessments.

142, relative to the collection of debts

owed

183, relative to distribution of certain meals
to municipalities with affordable housing.

189, establishing a gasoline remediation

to the state.

and rooms tax revenue

and elimination of ethers fund.
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COMMITTEE REPORTS

HB

237, relative to filling a vacancy in an alumni trustee position on
the board of trustees of the university system. Education Committee.
Vote 5-0. Ought to Pass, Senator Gordon for the committee.

SENATOR GORDON: House

Bill 237 makes a change in the way vacanon the alumni positions on the Board of Trustees of the
university system. I suspect most of you are aware that there is an alumni
representative from Plymouth, Keene, and the University of New Hampshire that sit on the Board of Trustees. A situation arose where one of
those appointees representing the university system resigned. The only
way that that vacancy can be filled is to hold a whole new election at
considerable expense to the institution or the Alumni Association. In order to avoid that in the future, to save some expense, we want to change
the procedure, and that's what this statute does. What it does is, allow the
Alumni Association at each of the schools to adopt rules as to how a vacancy would be filled, and then that vacancy would be filled temporarily
for the remainder of that term by the Alumni Association according to the
rules that they've established. The Education Committee is sympathetic
to the Associations' positions, and after reviewing it, they voted this out
unanimously ought to pass. We'd appreciate your support.

cies are filled

SENATOR JOHNSON: As a member of the

Senate Education Committee,
looked at this bill I thought it
was something that would go through immediately, but when we get into
it, there's a little more involved. So it did take a considerable amount of
time to come up with this ought to pass motion.
I

just

want

to

comment that when

I first

Adopted.

Ordered to third reading.

SB 151-FN-A, transferring and appropriating funds to the department
of safety for additional staffing of evening and midnight patrols by current New Hampshire state troopers. Finance Committee. Vote 5-2. Inexpedient to legislate. Senator Boyce for the committee.

SENATOR BOYCE:

Senate Bill 151 is a bill appropriating funds for additional staffing of evening and midnight patrols by current state troopers. The majority of the committee found this bill inexpedient to legislate
due to the fact that this issue was recently addressed by the Fiscal Committee since September 11 and also it was involved with the negotiated
contract with the troopers that was passed last summer. So, for that reason, we voted inexpedient.

SENATOR EATON: I was the sponsor of that bill. I will vote inexpedient to legislate on that. I still feel our roads are not covered well enough
at night, but we are trying to work with that within the fiscal constraints
of the state. Thank you.
SENATOR BELOW: I actually rise to post the ITL motion and instead
favor passing this. It doesn't draw money from the General Fund; it would
come from the Highway Fund to increase the patrols on our state highways. I think that it continues to be a problem that we're understaffed
and overworking our state police, and I think we should be acting to
increase that staffing. Thank you Mr. President.

SENATOR D'ALLESANDRO:

I,

too, rise in opposition to

ITL.

I

think one

most significant situations in the state of New Hampshire is the
monitoring of our highways after 8:00 p.m. in the evening and then from
of the

midnight until 7:00 in the morning.

We know that there

are

little, if

any.
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troopers on the roads, particularly on 89 in the north country - that's been
a serious concern for many, many years. This particular situation moves
and makes an effort to remedy that situation. We know that one of the
things we're addressing is traffic from Canada to the United States. That's
been problematic for years. Particularly the trafficking of illegal drugs
from Canada to the United States. We've had a number of stops on the
highways, but we know that action continues. This would help in an effort to someway mitigate that and prove real positive for the people of the
state of New Hampshire. So I think it's something we should be very, very
serious about in our consideration of this legislation.

SENATOR BARNES: For the benefit of those of you who haven't had
contact in the last year with state police on 89 and 93 after midnight and
7:00, I can honestly tell you that I have had personal contact on 89 and
93. There may not be many out there, but I must have flushed them out.
So the roads are not bare of state troopers, Senator D'Allesandro. They
are there. One was a lady officer, very pleasant.
SENATOR HOLLINGWORTH:

I appreciate the concerns everyone has
coverage of our state police and I share that. And I want to assure you that there has been some action. Their negotiated salary and
contract was just done recently, and many of you who sit on that committee understand that that was agreed to by the troopers as well. And
also in our other committees we have addressed that. But Senator Eaton
has a bill that's coming through this session that also will address that,
and I think that perhaps since this one, while well intended, we are well
aware that the Highway Fund is very low, and I think Senator Eaton's
bill will address the need to make sure the money is there if we should
choose to increase the state troopers.

for the

on the motion of inexpedient to legislate.
A roll call was requested by Senator Below.
Seconded by Senator Barnes.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Question

is

McCarley, Flanders, Disnard, Roberge, Eaton, O'Hearn, Pignatelli,
Francoeur, Gatsas, Barnes, Prescott, Klemm, HoUingworth,

Cohen.

The following Senators voted No: Below, Fernald, Larsen,

O'Neil,

D'Allesandro, Wheeler.
Yeas: 18

Committee report

-

Nays: 6

of inexpedient to legislate is adopted.

SB 163-FN, relative to salaries for New Hampshire state police. Finance
Committee. Vote 5-2. Inexpedient to legislate. Senator Barnes for the
committee.

SENATOR BARNES: The comments on this bill are just about ditto with
the previous bill. This did, as Senator HoUingworth rightly makes her
comments, that this went before a committee that she and I both sit on,
and the conversation came up and the mediators in the whole discussion made the comments that they were satisfied and the troopers were
satisfied with what we did with the raises for them. I would ask everyone to please support the committee report as inexpedient to legislate.
The word was the troopers were happy with the action we took probably
about a month ago, let's say. Senator. Thank you.
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SENATOR EATON: I again was the prime sponsor on this bill. I have
talked with the Troopers' Association, and they were very pleased with
their negotiations as of this past fall. I do think that that's something
we need to keep an eye on to make sure we do have pay parity for our
state troopers versus town police.
Committee report of inexpedient to legislate is adopted.
SB 175-FN, relative to the position of assistant commissioner
department of corrections. Finance Committee. Vote
legislate, Senator Larsen for the committee.

7-0.

of the
Inexpedient to

SENATOR LARSEN: Senate Bill 175 was from last session. During the
course of this session we were able to find a bill which we amended SB
175 onto so that in fact the Department of Corrections who requested
the bill could, in fact, advertise and find an assistant commissioner in
an unclassified position. So that means we did not need SB 175 and the
Finance Committee recognized that and SB 175 was found inexpedient
to legislate and I ask the Senate to join us in this motion.
Committee report

of inexpedient to legislate is adopted.

SB

186-FN, relative to the powers of and classification for criminal jusand consumer protection investigators of the department of justice
and for county attorney investigators. Finance Committee. Vote 7-1. Ought
to pass, Senator Below for the committee.
tice

SENATOR BELOW: This bill would grant police membership in the New
Hampshire Retirement System for criminal justice and consumer protection investigators at the Department of Justice and county attorney
investigators. I think it would affect about five positions in the Department of Justice and approximately two in the county system. It would
make them certified police officers in the Group II membership in the
retirement system. These are individuals who are out in the field interacting with potential people where they're put at risk. It would also give
them the power of arrest which is something that is supported by the
Department of Justice and county attorneys. We urge your support for
the 7-1 vote of the Committee on Finance.

Adopted.

Ordered to third reading.

HB 393-FN, relative to plant nurseries and nursery stock. Finance Committee. Vote 6-0.

Ought

to pass,

Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH:

This is a bill that would help keep disease and pests out of the plant nurseries in the state. It was requested
by the Department of Agriculture. The majority of the committee voted
6-0 and believe that this bill ought to pass, and we would ask the Senate to do the same.

Adopted.

Ordered to third reading.
HB 270-FN, increasing the mileage reimbursement rate for members
of the legislature. Internal Affairs Committee. Vote 2-0. Inexpedient to
legislate,

Senator Flanders for the committee.

SENATOR FLANDERS:
was sent back
Our recommendations

bill

that

Mr. President, members of the Senate, this is a
We reviewed this in December 2001.
ITL is not necessary because there

to committee.
last year were
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Bill study this summer on the House Bill. I have not seen
the report, I don't think they've reported back, but they were going to take
this situation up in the House Bill. Last year we recommended 4-0 inexpedient to legislate and this year we recommend the same. We don't think
it's necessary, and we feel that it's going to be taken care of, if it's going
to be taken care of in HB 452. Thank you.

was a House

Committee report

of inexpedient to legislate is adopted.

SB 24, establishing a judicial nominating commission. Judiciary Committee. Vote 4-0. Inexpedient to legislate. Senator Fernald for the committee.

SENATOR FERNALD:

Mr. President, members of the Senate. Senate
24 would have established a judicial nominating commission. The
people testified before the committee believe and the committee agreed
that in order to do this we need to do it through a constitutional amendment, not by statute. I'll point out that this body did approve overwhelmingly, a constitutional amendment last year to set up a nominating commission that did not survive in the House; however, we've got it again
this year, so we get another chance to do it the right way. I urge you to
vote inexpedient to legislate on this one, however. Thank you.
Bill

Committee report

of inexpedient to legislate is adopted.

Senator Barnes
on SB 24.

in opposition to the

is

motion of inexpedient

to legislate

SB 86-FN, establishing a process for reviewing judges. Judiciary
mittee. Vote 4-0.

Com-

Inexpedient to legislate, Senator Fernald for the committee.

SENATOR FERNALD: Thank you Mr. President, members of the Senate.
We looked at this bill, and although we believe that there should be rebill would have had review of judges by governor and
and we do not think that's the proper venue. It's something we're
looking at and working on, but this is not the way to do it. Thank you.
Committee report of inexpedient to legislate is adopted.
Senator Barnes is in opposition to the motion of inexpedient to legislate
on SB 86.
HB 157, clarif3dng the immunity from liability of persons providing emergency care. Judiciary Committee. Vote 5-0. Ought to pass with amend-

view of judges, this
council,

ment. Senator Fernald for the committee.

2001-2117S
09/01

Amendment
Amend

the

AN ACT
Amend

title of

the

bill

to

by replacing

HB
it

157

with the following:

relative to the requirement for licensure for persons providing emergency medical services.

the bill by replacing all after the enacting clause with the following:
1 Licensure; Emergency Care. Amend RSA 153-A:11, 1 to read as follows:
I. Except for automatic external defibrillation pursuant to RSA 153A:28-31, a person shall not provide emergency medical services in the
line of duty as a paid or volunteer member of a public or private emergency medical services unit in this state, or as a paid or volunteer mem-
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ber of any [ police or ] fire department who, as a condition of employment,
may be expected to routinely provide emergency medical services in the
line of duty, without being licensed by the commissioner.
2 Effective Date. This act shall take effect 60 days after its passage.

2001-2117S

AMENDED ANALYSIS
that any person who is expected to routinely provide
emergency medical services, as a condition of employment by an emergency medical services unit or a fire department, must be licensed by
the commissioner of safety.

This

bill clarifies

SENATOR FERNALD: Up and down. Thank you Mr. President, members
of the Senate. This is a bill having to do with emergency personnel. We
have a statute that says if you're an emergency person or police officer;
you're not going to provide medical care unless you're licensed at the
scene. That's the intent of the law. What we understand when the bill
came to us is that it's a little bit vague because it suggests that if you're
off duty and you come across someone who needs emergency care, you
can't provide any unless you're licensed. There are lots of police officers
and fire protection people who are not licensed because they're not EMTs;
they're not part of that branch of things. But the law seems to say they
can't provide emergency care if they come across someone in an emergency. So what we did in our amendment, is first of all, we took the police out of it altogether because we don't understand why the police should
have a requirement to be trained because they may come across emergencies in their line of work as well as outside their line of work. Then we
also made a change in the amendment to say that if you are emergency
services or fire protection and you're off duty, and you come across an
emergency

situation, you can provide services, you can provide emergency
care without being licensed. This way I think it's just common sense that
the intent of the law is that if you're in the fire department, and you want
to provide emergency services you've got to be licensed to do that. Now
we've clarified things so that what was intended and doesn't have these
unintended consequences of disallowing police officers and emergency
people from providing emergency care when they need to. Thank you.

SENATOR DISNARD: Senator Fernald, did I misunderstand you? The
amendment says in the line of duty, and I thought you said when they're
may have misunderstood.
SENATOR FERNALD: Senator Disnard, you heard me correctly,
was unclear. I'm glad that you asked the question. What the law
off duty.

I

but

I

says,

the statute on our book says that if you provide emergency care and
you're a police officer or emergency services, you've got to be licensed
to do that. Because it doesn't say on duty or off duty, the suggestion is
that no matter where you are, and when you find someone who needs
emergency help, you can't provide it. So if I came upon an accident, I'm
not a police officer, I'm not in fire protection, I could provide emergency
care if I felt I was qualified to do that and there's nobody else around.
But if I'm a police officer on my beat and I find someone who needs help,
at least according to law, I can't provide the help. And if I'm in emergency
services as a firefighter, and I'm off duty, and I'm not in the ambulance
squad, I'm not licensed, but I find somebody and I'm the only one there,
under current law, I can't provide the help. At least technically speaking. So we put in the words "in the line of duty" to make clear if you're
an emergency services person, it's the line of duty, someone needs help.
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because you're not licensed, you step aside and let the licensed people
come in and provide the emergency care. I think that's just common sense,
and we cleaned up the unintended consequences.
Senator Francoeur moved to have HB 157, clarifying the immunity from
persons providing emergency care, laid on the table.

liability of

Adopted.

LAID ON THE TABLE

HB

157, clarifying the

immunity from

liability of

persons providing emer-

gency care.

TAPE CHANGE

HB 252, relative to rules promulgated by the supreme court. Judiciary
Committee. Vote

2-1.

Inexpedient to legislate, Senator Gordon for the

committee.

SENATOR GORDON: House Bill

252 is intended to dovetail with CACR
have the opportunity to vote on CACR 5 at our next session.
For those of you who are not aware what CACR 5 is, it is the Constitutional Amendment Concurrent Resolution which would change the relationship between... redefine the relationship between the legislature
and the courts. By indicating that the legislature is the lawmaking body
and that if the legislature passes a statute that statute would supercede
any rules, which would be adopted, by the courts. That CACR was passed
by the House and the House in conjunction with that, passed HB 252.
They did it in anticipation of the ultimate passage by the people of the
state as CACR 5. What HB 252 would do is to say that any rules which
were currently in effect after the passage of CACR 5 would remain in
5,

and

we'll

effect until the legislature acts statutorily. The second thing it does is
says any of the rulemaking process for the courts at that point in time
would become subject to the right-to-know law. The issue really comes
down to this, whether you agree or disagree with the content of this bill
it

the question is, should we be passing a statute conditionally on whether
the constitutional amendment gets adopted. The Senate Judiciary Committee believed that if CACR 5 becomes adopted, first of all, the rules
would remain in effect in any event, and if at that point in time the legislature saw fit to have the rulemaking processing in the court subject
to right-to-know, we could pass legislation at the time. There wasn't any
need for us to act now on a conditional basis and pass a law that may
never, ever, become effective. With that long description, I would ask you
to vote inexpedient to legislate.

Committee report

of inexpedient to legislate is adopted.

HB 325-FN, relative to certain acts of sexual
tee.

assault. Judiciary CommitVote 3-1. Inexpedient to legislate, Senator Prescott for the committee.

SENATOR PRESCOTT: House Bill 325 is relative to certain acts of sexual
assault committed between consenting individuals, one of whom is an
adult, the other a minor. Senate legal counsel indicated that adopting this
legislation could jeopardize federal funds coming to New Hampshire.
Because the judge already had discretion in these cases as to the length
of a sentence, the Judiciary Committee does not feel this bill is necessary
and recommends inexpedient to legislate. Thank you.

SENATOR WHEELER:

I

rise in opposition to the inexpedient to legislate

want to take just a few minutes of your time to tell you about
what happened to this bill in the House. First of all, it's about a topic we
motion and

I
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much less

talk about, and that's teenagers havcertainly makes mothers and
fathers incredibly uncomfortable, I've been there, I know it, and you never
assume it's going to involve your children. But it involves somebody's
children. In the House this came out of a study committee. I would like
don't

ing sex.

It

to think about,

makes us very uncomfortable,

you what Representative Maxwell Sargent wrote for the Criminal Justice and Public Safety Committee in the House Calendar. "This bill
is a result of a study committee, it reduces the penalty from a Class B
felony to a Class A misdemeanor for underage persons having consensual
sex. It provides an exception to the statutory rape laws in cases where
there is an age differential of four years or less between the actor and the
person who is between the ages of 13 and 16 where there is no evidence
of coercion, force, or intimidation on the part of the actor. This age differential is mirrored in the laws of other states. Much of the wording in the
to read to

was provided by a county prosecutor supporting this change. This
change also removes teenagers from the requirements of the sexual offender registration law. The philosophy in the bill also has the support of
the director of the sexual offender program at the Department of Corrections and the New Hampshire Coalition Against Sexual and Domestic
Violence." It was a 15 vote from the House Criminal Justice and Public Safety Committee. It passed the House on a consent calendar. I think
they were doing the right progressive piece of work. I don't know why we
would like to make this a Class B felony. It still would be a Class A misdemeanor. We're still considering it an offense. It can still be prosecuted
if people want to do it. But we're talking about consensual sex, it's not
something we want to have happen with our teenagers, but if there's no
bill

evidence of coercion, force, or intimidation, I'm not sure
it a Class B felony. Thank you.

why we want

to

keep

SENATOR BARNES:

Senator Wheeler, you must have followed this

bill

over in the House?

SENATOR WHEELER:
the House.

I

have the

SENATOR BARNES:
legal counsel

Senator Barnes, no,

I

did not follow the

bill

in

history.

Senator Wheeler,

is

there any history of the House
legal counsel made?

making the same statement that our

SENATOR WHEELER:

Senator Barnes, I don't know about the House
legal counsel; however, they had the same opportunity to consult legal
counsel. The county prosecutor is certainly a lawyer, so they have had
legal counsel.

SENATOR BARNES: Thank you very much.
SENATOR FERNALD: I wanted to speak to the issue about federal funding. It has to do with the Megan's Law bill that we have. We did see in
committee, an indication that there would be some problem with $300,000
of federal funds if this bill passed as it sits before you. What we considered in committee, was taking out lines 11 and 12, which is the part that
says, "someone who is found guilty of a misdemeanor in these circumstances" would not have to be part of that reporting program. Then we
don't have any problem with federal funds; we're just changing a felony
to a misdemeanor. Unfortunately, I did not make it through committee,
but I think it is a good idea, I think we should take out lines 11 and 12
and pass the bill. So what I'd like to do, Mr. President, is make a substitute motion of ought to pass, ask the body to vote for it, and then we'll
table it, we'll have an amendment next week to make sure we don't lose

any federal funds. Thank you.

24
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SUBSTITUTE MOTION
Senator Fernald moved to substitute ought to pass for inexpedient to legislate.

SENATOR GORDON: I'll speak in opposition to the substitute motion.
I'm one that was a supporter of this bill when it was first reported out
last year, and before it was rereferred, and have now taken the position
that it is now inexpedient to legislate for a couple of reasons: One is, we
did get advice from legal counsel and in that advice, one of the concerns
brought before the committee was the fact that a family testified that
their son was in jail basically as a result of this. They thought it was
unfair, given the circumstances, because this was a relationship that
they represented to us was consensual. So obviously that had a dramatic
effect upon the committee because we would want perhaps to avoid those
types of circumstances that Senator Wheeler just described. But what
we did was we had the legal counsel look to see if, in fact, it's required
that a judge sentence someone to jail, even if they're found guilty of a
felony. The fact is no, there is no requirement; it is up to the judge to
make a determination what is an appropriate sentence. So the fact is
there is no need in those circumstances for someone to go to jail. Then
the question: Is a felony, by definition, appropriate in those circumstances?
I think that's a good question. Then I think you get into issues of equal
protection. The fact is that just because you are a certain age, are you
then excused from the responsibilities of the law? That's exactly what
this bill does. It says that if you're within a certain age category, we're
not going to hold you to the same standards of the law that we're going
to hold everyone else. Frankly, I think that violates equal protection provisions. That we should have an expectation that everybody is going to
have. The third point I would raise is it gets to the very heart the issue,
what has been historically called statutory rape, which is what this is
about. That is, we have said that certain individuals under the ages of
16 are incapable of giving consent. It has nothing to do with the age of
the perpetrator. The fact is that they either are or aren't able to consent.
So, I think I've come to the perspective that we have to adopt a strict
policy and say that we can't ignore the fact, in virtually all the cases,
they can't give consent, but in certain cases they can. Because I think
that becomes inconsistent as a matter of policy. So with that, I can stand
here and say that I am very sympathetic to people that may find themselves in these circumstances. One of the things that we did here was,
for the most part these cases are rarely prosecuted because law enforcement officials use discretion in many of these cases in doing this. I guess
if you were one of the cases that was prosecuted, you'd feel very badly
about it. But in summary I just don't think that the legislation that sits
before us is well advised and would ask you to support the inexpedient
to legislate

recommendation.

SENATOR BELOW:

Senator Gordon, I was just trying to follow the first
part of what you were saying. I think you were saying that you didn't
think it was right to have a sort of age-related differential in terms of how
people are treated. But under the current law, isn't it true that if two 16
year olds have sex, there's no crime involved. But if the 16 year old and
one is 15 and 11 months old do, that a crime would potentially exist?

SENATOR GORDON: Senator Below, right, but the age isn't based upon
the age of the perpetrator, the age is based upon the age of the victim,
because in circumstances like that what we have done as a matter of
policy is say that if you're under 16, you cannot give consent. What this
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essentially does is say if you're under 16 and you have a relationship with somebody which is in a certain age, you are able to give consent. In effect, that's what the legislation does.

bill

SENATOR BELOW: Senator Gordon, well, would you believe that my
impression of this is that it doesn't say that you can give consent, it just
says the failure between a 15-year- 11-month-old and a 16-year- 1 monthold is a misdemeanor rather than a felony. I guess my question is, I don't
understand why that infers that we're saying a 15-year-old can give consent, as opposed to just saying it's maybe not a felony, but a Class A misdemeanor.
SENATOR GORDON: Senator Below, I think it changes the nature of
the crime depending on the age, and I'm just looking for the language,
if I can find it here. If there is no evidence, I guess the question is how
you define consent, but the way that the bill reads, if there is "no evidence of coercion, force, or intimidation on the part of the actor", which
I would say is another way of defining consent.

SENATOR FERNALD: I want

to respond to a couple of things Senatalked about equal protection. We, in our laws,
make a distinction between adults and minors. We make age differentials. There is a difference between teenagers. A 17-year-old girl
and her 15-year-old boyfriend, we can say that's not as serious as a
30-year-old preying on a 13-year-old. I think we can make that distinction. I guess I would say as a legislator, if someone wants to make
an equal protection argument, go ahead and try. But I think that's
going to be okay. Let's also keep in mind we're talking about a felony
here. We're saying this is the most serious thing you can do against
the peace of the state. If you are convicted of a felony, it has consequences that follows you all of your life. It means you can never possess or buy a gun again. It means you've got one strike against you
in the 3-strikes laws that have been adopted all across this country.
I agree entirely with what Senator Wheeler said. That as much as we
are uncomfortable talking about this, there's a difference here, and
we all know it, and we should recognize it in our laws and do the right

tor

Gordon

thing.

said.

Thank

He

you.

SENATOR WHEELER: Our counsel just spoke to me and I think I've
understood correctly that the part that makes people concerned, that we
might lose federal funds is the part of the bill that says that, "the offender would not be required to register as a sexual offender". So I would
urge us to do as Senator Fernald suggested, and that is to support the
ought to pass motion understanding that we will table the bill at that
point and see if there's a way we can adjust that part so that we'd still
be able to get the federal funds, be in compliance with federal requirements, but not have this felony conviction on the books for our young
people, perhaps ill-judged but not criminal sex. Thank you.
SENATOR PRESCOTT: I'd like to bring about a little thought concerning evidence of coercion, force, and intimidation. If someone under the
age of 16 is able to even discern that they've been intimidated or forced
or just coerced, they may not know this for years. I think it's a disservice that the penalty does not suit the crime. The second is, these
crimes are tried in a public venue and the judge has extreme discretion. Thank you.
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Senator Prescott, does the judge have the discre-

make it a misdemeanor instead of a felony?
SENATOR PRESCOTT: Senator Below, I don't know

tion to

the exact answer.

Recess.

Out of Recess.
Senator Below moved to have HB 325-FN, relative to certain acts of
sexual assault, laid on the table.

Adopted.

LAID ON THE TABLE
HB 325-FN, relative to certain acts of sexual assault.
HB 495, relative to judicially appointed officials. Judiciary Committee.

Vote 4-0. Inexpedient to legislate. Senator Gordon for the com-

mittee.

SENATOR GORDON:

I'll try to do better this time. House Bill 495
sought to adopt a procedure for courts to follow when the appointments
of certain officials by the courts, such as guardian ad litems and executors. The provisions of HB 495 were broadsweeping and would have
had a number of unintended consequences. One of these would have
been to make the probate process more complicated. We worked hard
in recent years to try to make the probate process less complicated in
order to make people want to use it more instead of avoid it. Because
of the problems in HB 495, the Judiciary Committee recommended it
be inexpedient to legislate.

Committee report

of inexpedient to legislate is adopted.

HB 622, relative to the time period for the executive council to confirm
to the Supreme Court. Judiciary Committee. Vote
Senator Roberge for the committee.

nominees
to pass.

3-0.

Ought

SENATOR ROBERGE: House Bill 622 provides that a nominee for the
New Hampshire Supreme Court shall not be confirmed within sixty days
of such nomination and that two separate public hearings shall be required prior to the confirmation. House Bill 622 basically prevents the
fast tracking of judicial nominations and guarantees that the public will
have time to make their opinions known to the members of the Executive Council. When these appointments are made for life, sixty days is
not too long to wait for confirmation. The Judiciary Committee recommends that
622 be ought to pass. Thank You.

HB

Adopted.

Ordered to third reading.

SB 29, relative to amending warrant articles by political subdivisions
that have adopted the official ballot referendum form of meeting. Public Affairs Committee. Vote 3-1. Ought to pass. Senator Roberge for the
committee.

SENATOR ROBERGE:

I

rise to recommend on behalf of the Public Affairs
to pass. Senate Bill 29 requires that a po-

Committee that SB 29 ought

subdivision that has adopted the official ballot referendum form of
meeting, warrant articles, amended at the first session, shall appear on
the following official ballot. The original wording prior to the amendment,
the wording with the amendment, an option for neither, and a clear no-

litical
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tation "vote for one choice only". Voters are to be given the opportunity
to vote on the original motion as well as possible amendments to that
petition. This will give voters who may not have attended the deliberative session, an equal voice. The committee recommends ought to pass.

Senator Wheeler moved interim study.

SENATOR WHEELER:

There are still a lot of problems with this bill.
Other people can speak to it perhaps more eloquently than I will and
they will add their voices. But you can't give people these three choices.
"None of the above" is an option that we really can't put out on ballots
with any success. I think the main thing I want to say is if you allow,
on Line 5 of the bill. No. 1, the original wording prior to the amendment
to be on the ballot as well as No. 2, the wording with the amendment,
why do you even have that meeting where people make amendments? I
live in a SB 2 school district. It's hard enough to get people to come out
to the meetings and pay attention to what's going on, but if their votes
don't matter at that meeting, why bother with the meeting? I think this
bill still needs a great deal of work and that is why I urge you to support the motion of interim study and see if we can work something out
that would actually pass muster. Thank you.

SENATOR BELOW: Senator Roberge,
options have a majority vote?

what happens

if

none of the three

SENATOR ROBERGE:
kind of a majority.

It's

unlikely you'd get a

SENATOR BELOW:

It would almost be impossible not to have some
only a majority, a simple majority. It would be very

tie.

In reading the

bill.

Lines 3-8 describe a situation

where you have the original warrant article, the amended warrant article, and a third option, neither 1 nor 2. The fourth point is a clear
notation, "vote for one choice only". It seems like if I'm reading the bill
correctly, correct me if I'm wrong people have the original warrant, the
amended warrant, or sort of none of the above, neither, but they can
only vote for 1, so there's three choices, the simple majority is 50 percent plus 1, it seems that quite often there might be less than a majority, there would be what's known as a plurality, which is the group
that had the largest vote. You might have 33 percent for one, 33 percent for another and 34 percent for the third choice; I'm asking what
would happen in that situation?

SENATOR ROBERGE: The one who got the most votes.
SENATOR BELOW: Okay. So you're saying the plurality would prevail.
SENATOR ROBERGE: Yes it would.
SENATOR FERNALD: I wanted to explore a little further the problem
see with this bill, which I think Senator Below was getting at. As I
understand the budgetary process, it seems to me it works in my district which is also a SB 2 district like Senator Wheeler's district. The
School Board comes up with a budget and that goes on the warrant, and
the warrant goes to the deliberative meeting where it can be amended.
So let's say the school board sets a budget and there's a group of parents who think we need 100 more computers in our schools, and the
School Board had rejected it. So they go to the deliberative meeting, and
they move to amend the budget to add $100,000 to buy 100 computers and it passes, because what happens at these meetings from my
experience is 150 people show up, so you get 80 people at the meetI
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you can control the meeting. So if this bill is law, we've got a threevote. You can vote for the amended budget with 100 new computers and $100,000 and you can vote for the budget the school board recommended, or you can vote for neither. My concern is, let's say 34 percent
of the voters want the computers, they want the budget and the computers, 32 percent want the budget, but they don't really think we need
the computers, and have I got my math wrong now, what's left? Then
you have 32 percent that don't want the budget at all. They want to go
ing,

way

to the default budget. Two-thirds of the people in the district like the
budget, but some of them like the computers and some don't. Two-thirds

of the people don't want the computers. But the computer people with
the 34 percent, they win. That to me is not majority rule. We split three
options in there. We end up with the minority running the show. That's
the problem you have with the "none of the above" approach. Which I
think is why we don't do it on any of the other ballots that we have.

SENATOR BARNES: Senator Fernald, deliberative session, these folks
that are making this decision they are going to be on the ballot. Everything that comes out is going to be on the ballot, correct? For next month?
So the voters will have a chance to say which way they want to go. That
32 percent, 34 percent and 34 percent makes 100 percent I think, will have
a choice at the meeting. So there's really not a problem with this, wouldn't
you agree?

SENATOR FERNALD:
cause

I

thought

I

said

I

guess I didn't understand your question besee a problem.

I

SENATOR BARNES:

I don't think there's a problem with this. For the
simple reason the voters, the rest of the body, in this case this month,
this year is March 12 in most of the towns in this state, deliberative
sessions in most towns are February 2 or February 9, would have SB 2.
Those decisions will be made in Raymond on February 9. Those 150
people out of 5,000 that show up will have an opportunity to get it
on the ballot so everybody in the town will have a chance to make the
vote on what happens. So I don't see what's wrong with this. I think
this is good for the voters.

SENATOR FERNALD: But I guess my answer would be what's wrong
with it is that it sets up a situation where a minority gets the way, when
a strong majority may believe differently.
SENATOR BARNES: But my point is that 40 percent of the voters are
going to show up on the twelfth of March will then not be the minority,
they'll be the folks who'll make the final decision. The final decision is in
the deliberative session. It's just to get the darn thing on the ballot.
SENATOR FERNALD: Yeah, but when

I'm talking about the 35 percent,
33 percent, and 32 percent, I'm talking about at the ballot stage. Where
the ballot i)ox and 35 percent will increase the budget and put in computers when all the rest of them don't want any computers. They lose,
even though they represent 65 percent of the vote.

SENATOR

BARNES: So, if I may, you're talking about not only the deliberative session but the general election, too?

SENATOR FERNALD:

I'm talking about the ballot part of the process.
problem because that's what this deals with. This
really doesn't change anything that happens at deliberative session, it
changes what happens at the ballot box after the deliberative session.
So that's what I was talking about, the ballot.

This

is

where

this is a
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SENATOR BARNES:

Well, I guess we have a little misunderstanding.
have a comment from the president. I think it has to do with the deliberative session. I sat on the committee, and I think that was the conversation on the deliberative session. I don't see a problem with this.
I

SENATOR FERNALD: If I may, I read the bill, it's talking about the
warrant articles and how they're going to appear on the ballot. This does
not change anything that happens at the deliberative session. Those
would proceed the way they do now. The change is at the ballot stage,
and that's where the problem comes up.
SENATOR BELOW:

I

recognize there

may be problems

with the

official

ballot process, there may be problems with the deliberative session, but
this is not a solution. This creates huge new problems and it undermines
a fundamental principle of democracy, which is the simple notion that
a majority is 50 percent, plus one. That we have majority rule, protection of minority rights. Sometimes we require simple majority, but I do
not know any parliamentary democratic representative deliberative process in which one third plus 1 vote, one third plus one affirmatively decides the question.

TAPE CHANGE
Recess.

Out of Recess.
Senator Roberge moved to have SB 29, relative to amending warrant
by political subdivisions that have adopted the official ballot
referendum form of meeting, laid on the table.
articles

Adopted.

LAID ON THE TABLE
SB

amending warrant

articles by political subdivisions
that have adopted the official ballot referendum form of meeting.

29, relative to

SB 87, relative to permissible campaign contributions by business organizations and labor unions. Public Affairs Committee. Vote 2-1. Ought
to pass, Senator Disnard for the committee.

SENATOR DISNARD:

I

rise to

recommend on behalf

of the Public Af-

Committee that SB 87 ought to pass. Senate Bill 87 permits business organizations and labor unions to establish political committees.
Unions and business organizations should not be allowed to give direct
fairs

contributions to political candidates. This bill will allow the formation
of political action committees within labor groups to insure that union
members and shareholders alike will not be forced to financially support
a candidate they so choose. The committee recommends that this bill
ought to pass and says it levels the playing field.

SENATOR BELOW: This bill is fairly simple in some ways and straightforward in that it re-establishes a ban on direct corporate contributions
to political campaigns. It was first enacted in the state in 1911. New
Hampshire, like many states, was in the middle of a political reform
movement, which I might add was led by the Republican Party in this
state under then Governor Robert Perkins Bass, signed the original ban
on corporate contributions into law in 1911. It was partially in reaction
to the huge domination of the political system by the railroad industry
that would take money directly from the corporate coffers and dole it out
to political leadership to influence legislation. We've had that ban on the
book for many years and then a few years ago, 1999, the U.S. Federal
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Hampshire struck down our

law, and they struck
did not allow contributions from a segregated account, meaning we did not allow corporations to sponsor political committees and raise money from their employees, their shareholders, etc., to make political contributions. Under federal law, I think
deriving from free speech laws, that is an option that has to be allowed.
I'd just like to cite that from the federal judge's case because he made
it pretty clear. He noted that corporate political contributions come from
two different sources, one is treasury account - money right out of the
accounts of the corporation, the other is from a segregated account. Segregated accounts are funded by contributions solicited from corporate officers, directors, employees, and shareholders. He struck down this law
because he said the statute contains no hint at all that corporate political contributions from segregated accounts are permissible. And he concluded there is a simple solution to this simple problem. The solution lies
with the legislature if New Hampshire's General Court actually intended
to permit corporations to make some discrete political contributions, as
in fact, the attorney general argued in this case. Then he actually said
"the General Court could easily and effectively amend the statute to
reflect its actual and constitutional intent." That's what the bill does,
although when you look at the language it's a little busy but it's fairly
straightforward. It bans business organizations such as corporations,
partnerships and the like, from making direct contributions. But it also
says, sort of in the same breath, that they can establish a political committee, then as registered, and that political committee can then solicit
contributions from employees, officers, shareholders, directors, partners
and members, and that entity can make political contributions. It creates parallel language for labor unions. Labor unions have always kind
of taken this approach. They have their labor union fund where they
usually set a sponsor political committee that separately solicits, raises
funds and uses them for political contributions. This makes the law
parallel for both business organizations, labor unions; it exempts sole
proprietorships because the treasury count, so to speak, of sole proprietors is the same as the individuals pocketbook, so the individual can
make the contribution directly. This language was developed by the
Senate two years ago and by the House Election Law Committee. It had
bipartisan support in both the Senate and the House. There was really
no controversy over this language in the House. They did amend it and
throw in a whole bunch of other stuff, which is why we didn't pass it at
that time. I would urge the passage of this legislation. Thank you.
it

down

for a

simple reason.

It

Senator Francoeur moved to have SB 87, relative to permissible campaign contributions by business organizations and labor unions, laid on
the table.

Adopted.

LAID ON THE TABLE
SB

87, relative to permissible
ganizations and labor unions.

campaign contributions by business

or-

SB 112, relative to voter registration forms. Public Affairs Committee.
Vote 3-1. Ought to pass, Senator Francoeur for the committee.
Senator Francoeur moved to have
forms, laid on the table.

Adopted.

SB

112, relative to voter registration
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LAID ON THE TABLE
SB

112, relative to voter registration forms.

HB

154, relative to candidates of parties nominated by nomination
papers and relative to vacancies for office on a party ticket. Public Affairs Committee. Vote 3-1. Inexpedient to legislate, Senator Roberge for
the committee.

SENATOR ROBERGE: I
Committee that HB

recommend on behalf of the Public Af154 is inexpedient to legislate. House Bill 154
requires that a political party nominated by nomination papers submit
its list of candidates for general election to the Secretary of State no later
than 5 p.m. on the day of the primary. Currently parties have until the
Monday following the primary to place names on the ballot. There's no
reason at this time to change the system of parties nominating following a primary election. The committee voted 3-1 that this bill is inexpedient to legislate, and I encourage the Senate to do the same.
rise to

fairs

SENATOR BOYCE: I have a problem with not passing this bill. We saw
in the last election cycle that there were situations where someone lost
in the primary of their party, and then showed up on the ballot of another party after the primary. That other party didn't necessarily even
have a primary They didn't have any candidates to speak of. But after
the people lost in the primary, they became, in effect, spoilers in the general election. I don't think that's what we ought to be doing. I think that
all parties should have the same options. I think that the idea that someone can lose in a primary and run again in the general election for another party for the same office makes no sense. I think this is a good bill.
I think it's good for all parties. I don't think it's good for one party to be
acting as a spoiler in the general election with the other parties. I don't
think that's what we ought to be doing, and that's what happened. That's
the major part of this bill. I think it should go forward. I'm going to vote
no on the inexpedient to legislate motion.
.

SENATOR BARNES:

Senator Boyce is absolutely right. This didn't hapin 1820, it happened in the year 2001. We had five such instances. I went to the Ballot Law Commission hearings on this, and it
went to the Ballot Law Commission, and over the objection of the Secretary of State of the state of New Hampshire, that commission went against
the Secretary of State and allowed it to happen. I know one person who
is affected by this and I am surprised that person didn't end up with a
mental breakdown. He had to beat this individual three times instead of
just once. It is highly unfair, for a party that didn't have a primary or what
have you. Just come out off the street and get onto the ballot. I think that
it is horrible. I am going to agree with Senator Boyce and I am going to

pen back

vote the

same way that he does on
is requested.

this.

Thank

you.

A division vote

Yeas: 14

Committee report

-

Nays: 10

of inexpedient to legislate is adopted.

HB

226, relative to instructions to voters for straight-ticket voting. Public
Affairs Committee. Vote 3-2. Inexpedient to legislate. Senator Francoeur
for the

committee.

Senator Francoeur moved

HB

to have
226, relative to instructions to
voters for straight-ticket voting, laid on the table.

Question

is

on the motion

to lay

on the

table.
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was requested by Senator Fernald.

Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11
Adopted.

LAID ON THE TABLE

HB
HB

226, relative to instructions to voters for straight-ticket voting.

512, relative to off-site improvements imposed on applicants to a
planning board. Public Affairs Committee. Vote 3-2. Inexpedient to legislate, Senator Francoeur for the committee.

SENATOR FRANCOEUR:

recommend that on behalf

of the
inexpedient to legislate.
House Bill 512 would have provided that a planning board, in the
course of site plan or subdivision review, would have the authority to
require developers to be responsible for the payment of the cost of any
offsite improvements as well as the developers proportional share of
offsite improvements. This bill is introduced with everything possible
to circumvent the cost decision on impact fees. Fairness is a fundamental issue with this bill; and unfortunately, the language is quite ambiguous. The committee voted 3-2 that this bill is inexpedient to legislate and I encourage the rest of the Senate to do the same.
I

rise to

Public Affairs Committee that the

HB

512

is

Recess.

Out of Recess.

SENATOR LARSEN: Mr. President, I rise to ask for the Senate to think
about the motion that is before us and to perhaps reconsider. House Bill 512
was a recommendation of the House Committee for Municipal and County
Government 15-1. It has a large effect on the small towns of our state. The
Municipal and County Government reports that for decades had the authority to require applicants to be responsible for sites-specific, off-site improvements necessitated by proposed development. As you read on in the blurb
from the House, it notes that in November 2000 there was a Supreme Court
decision overturning the communities authority to assess offsite improvements, if they have not adopted an impact fee ordinance. As a result small
towns now face a prospect of absorbing all costs of development or spending, a prohibitive amount to assess such costs. This bill simply asserts the
state of the law prior to the Simonsen Decision so that the site-specific offsite improvements can once again be required of applicants for development
without undue hardship on the community. I think the point is this has a
severe impact on small communities in our state, and that there perhaps
needs to be a further discussion with the House in the next week or so, as
to if there's a way we can clean up what we heard as unclear language. But
in fact allow for small towns that don't have capital improvement plans nor
do they perhaps have the ability to oversee one, or the staff to oversee one,
I think we may be able to find some language which would improve that
and not force increased costs on our small towns. I urge you to reconsider
your motion and to hear further discussion.
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SENATOR FRANCOEUR: In testimony in committee, we had quite a bit
of testimony there with the House and members. I think we did it again
when we referred it, brought it back to committee, worked on it again.
I talked to the chairman of the House committee this morning, and she
has three or four other bills over there. I told her our concerns, she said
she will work those, they're off-site items that are on her side, and she
can work with them. I told her the problems we had with this which we
did at committee during the vote, and she was agreeable to dealing with
that with the legislation they have in front of them right now.

SENATOR BELOW: I also rise in opposition to the motion of inexpedient to legislate. I do this as someone who has earned my living as a real
estate developer and someone who has served on a local planning board.
The bill simply re-establishes authority that existed up until the November 2000 Supreme Court decision. The authority is rather specific and
limited. It is for the payment of cost for such developers proportional
share of any off-site improvements that the board determines are necessitated by the development proposal. There has to be a determination
that a particular improvement is necessitated by development. Then
there has to be proportional sharing of costs. So for instance, if there are
two new shopping centers being developed along a road, and there is a
reasonable determination that is going to have to be based on facts and
evidence, that this is going to occasion the need for a traffic light at the
intersection where you get into these two shopping centers. You would
not otherwise have to put in a traffic light, which can cost well over
$100,000. Then it allows the planning board to say, you are responsible
for your share. Traffic engineers and studiers can study this and say this
development is going to be causing 40 percent of the increased traffic
that is responsible for the need of a traffic light at this intersection and
it allows the planning board to assess that. Certainly our community has
relied upon that very heavily. It has not impeded or stopped development. It has just made development responsible for those direct costs
that they are causing. Without that, those costs get transferred to the
general property taxpayer in the community, who may or may not benefit from that particular development. This did pass out of the House
committee 15-1. It passed in the House on the consent calendar without a single recorded vote of opposition. I think that this is very important for our planning boards, for the property taxpayers, because otherwise we are shifting unfairly, costs onto the local property taxpayers.
I would urge defeat of that ITL motion.
SENATOR WHEELER:

I also rise in opposition to the motion of inexpedient to legislate. I refer to once again, what was written in the House
calendar at the time that they voted from, as was stated 15-1 by the Committee for Municipal and County Government. The proposed legislation
is based on the fact that in November 2000 the Supreme Court overturned
the community's authority to assess off-site improvements if it had not
adopted an impact fee ordinance. Despite the clear language in the statute to the contrary, so now the small municipalities face the prospect of
absorbing all costs of development or spending a prohibitive amount to
assess such costs. This just says that the state of the law prior to that 2000
decision allows for the site specific off-site improvements can once again
be required for applicants for development without undue hardship on the
community. I think we all want to protect our small municipalities: we
want them to not have undue financial hardship. This had a great deal
of scrutiny in the House and I'm uncertain why we would consider defeating this bill at this point. Thank you.
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SENATOR BARNS: Senator Francoeur, didn't I hear you say about three
and a half minutes ago, you talked to the chairman of the committee over
there, and you had a nice conversation explaining the concerns the Public Affairs Committee had with this, and she suggested to you that it could
be cleaned up and some of the legislation would be coming over to us later?

SENATOR FRANCOEUR: That is correct Senator Barns.
SENATOR BARNS: Thank you very much. That is what I thought I heard
you

say.

SENATOR FERNALD:

Senator Francoeur, I guess because I see a little
difference between a maybe coming from somewhere and something we
have right in front of us today, I mean that if there are things we need
to be cleaned up, can we identify them and do it right now or do this in
the next week?

SENATOR FRANCOEUR:

asked Representative Betsy McKinney, from
committee discussions, read the legislation, what concerns we had, what problems we saw with it. She told me
when I asked her at that time if she had any other legislation that deals
with off-site stuff. If she could have a full hearing instead of us just doing a piece of it here without getting their full input again which has already had the committee hearing. We had all the people come in to testify on both sides. What I'm saying is that she told me she had the ability
to deal with the off-site piece, which she did. I think she said there were
three bills over there, there was plenty of area she had to work on it. I
said great, we'll work with you in the committee so that we can address
these concerns. If you take a look at the legislation, currently in law are
towns and cities with a master plan. You can't just ambiguously pick a
number out of a hat and say, "this is your charge" for your one lot you'll
the House.

I

I

told her about the

what the

court's sa3dng. You can't just arbitrarily pick
this thing does is arbitrarily pick a number out. On
line ten, it says "such authority shall not be affected by adoption or failure to adopt an impact fee ordinance as provided herein." So if you need
a traffic light, you have to have done a study and say
everybody who's
going to be in this corridor has to pay their percentage of this traffic
light. I don't think anybody has a problem with that. But just because I
don't have an ordinance that I think you're putting five houses in on that
street, you're going to pay 80 percent of that. How do I argue that? It's
an arbitrary number; there is no case of legislation. Current law already
has that. That's what the court is saying. If you haven't had that, you've
had ten years to do an impact study or whatever in your town to bring it
up. If you chose not to, you chose not to. But the legislature gave them
the time to do it. What we're sajdng is that you can't just arbitrarily throw

get three

a

lots.

number

That's

out.

What

OK

out numbers. That's what the committee did. That's the concern I brought
to the House committee and when I talked with her this morning. If you
want to talk about business, this is where we have a problem. If you have
something that you can work with and we can have full hearings, that you
are going to have and we are going to have again, then we can bring it
over and then deal with it.

SENATOR FERNALD: The House has had

a full hearing on this bill. You
hearings and deliberations on this bill. So my question to you is
do you hate the bill or are there things that you want to correct in this bill?

had

full

SENATOR FRANCOEUR:
ten
of

Twofold. One, I think the way the bill is writunfair to anybody out there who owns property in the State
Hampshire. I think that's the consensus of the majority of the

is totally

New
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committee, that they came to. Second, is there another avenue we can
deal with better? The answer is yes. The House has bills in their possession that they can deal with in committee. They understand what our
concerns are now. We both have looked at this piece and, as I said, I fully
believe we can make it totally unfair to everyone out there who is a property

owner

in the State of

New

Hampshire.

SENATOR WHEELER: I would like to defer to my seatmate.
SENATOR D'ALLESANDRO: I do think there are a couple of things
that come across as very significant. First of all, it is very important
to the towns to make sure that if there is an impact that it is assessed
justifiably. That's very, very significant. In the cities we don't have that
problem.
have legislation in place, and we get the benefit of those
impact fees. So it's a nonissue for the City of Manchester yet it is an
issue for the town of Goffstown and for other towns. If indeed this is a
situation where this piece of legislation needs to be improved, then
obviously there's an opportunity to improve it by moving it to the side,
waiting for the items to come over from the House. If, indeed, they
meet our approval, then we can accept them. If they don't meet our

We

approval, we still have a vehicle here that we can work with, change,
so that it does answer the needs of the communities that obviously are
impacted now without any authority. I think it's important to retain
this piece of legislation. Think very carefully about what the impact is
if we don't. Thank you Mr. Chairman.

Senator Wheeler moved to have HB 512, relative to off-site improvements imposed on applicants to a planning board, laid on the table.
A division vote is requested.
Yeas: 11
Senator

Motion

Klemm

-

Nays: 12

(Rule #42)

failed.

SENATOR GORDON: You know I think that the bill represents

a pretty

close call as far as I'm concerned one way or the other. I certainly don't
want to do any harm to local communities. I want to empower them all
that I can. On the other hand, I know that just because the House passed
it, it doesn't necessarily make it the right thing to do. I know that just
because local officials would like to have this doesn't make it the right
thing to do. We have incident of that in home rule where the House passed
it unanimously, I guess. We passed it here, but when it went out to the
people, we found out that less than half of the people really wanted to
have it. So, I think the way we have to look at this bill is not from the
perspective of the governmental interest, but what we have to look at
is the perspective of the people we represent. So let us put ourselves in
the place of the people we represent, going to the Planning Board with
a proposal. What is the one thing that a person would want to have? I
think the one thing the person would want to have is predictability. That
when they bring their project in they know what they have to do in order to get their project approved. I think that's one of the reasons we
moved to the whole concept of impact fees. Because impact fees you have
to show there is, in fact, a rationale for assessing a fee of a particular
development. I think that's important and there is, in fact, other court
cases which have shown that towns can't just arbitrarily adopt impact
fees. They have to show this relationship between the fee they're assessing and the impact of the project on the community. We all know what

36
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can happen with these generalized impact fees. The fact is they can be
used at times as a means of preventing someone from developing by making it so onerous that people can't develop. Unfortunately, I think that
may be an unintended consequence of this particular legislation. I want
to empower local planning boards. I just don't think just giving them the
opportunity to impose because they still have the power, because when
they say, as Senator Below indicated, you know it wouldn't be safe to
have this shopping center there unless we had a traffic light out there.
They have every reason to say and every ability to say you cannot have
your project because there's not a light out there. The developer has
every right to say I'll put a light out there for you. I think that's the way
it ought to work. It's the duty of that planning board when they review
site plans or when they do their approvals, to make sure they're protecting the public health, safety, and welfare. If that project doesn't do it,
they shouldn't be approving it. If the developer wants to cooperate with
the community to do that, that makes all the sense in the world. I do
think there's good reason for the bill and the idea of making developers
pay their fair share of the cost, but I'm just not sure this is the right bill
to do that.

TAPE CHANGE
SENATOR FERNALD:
bill. None of my towns

I have not heard from any constituents on this
have called and said we have to have this. I'm
not on the committee and so what I know about is what I read, my own
past experience, and what I hear on the floor today. What I've heard is
that there are problems with this bill and the House is going to fix them
so we can kill this bill. Then I'm trying to figure out what are the problems? What is the House going to do to fix it? Why wouldn't we fix it?
Now one argument I heard was, well we had impact fees already in place,
so we don't need this. Which isn't really an argument that this bill needs
fixing, it's an argument that this bill needs killing, and I want the people
to make sure that they understand the difference. Now I don't think
impact fees are necessarily the best thing in the world for all situations.
You go through the process of impact fees and say anybody who's going
to build a new house has to pay a $2,000 impact fee. But we all know
there are circumstances where you're putting a house way out in the
pucker brush, and it makes no difference on anybody and the other houses
that are being built right on the busy street where there may need to
be a stoplight or something in the near future and that has a big impact.
So when you go to impact fees you're putting the same fee on everybody
even though different projects have different impacts. So impact fees are
not necessarily that much better than putting the cost on the person
who's causing a real change in the needs for infrastructure. I also heard
an argument that this makes the process of getting a project through the
planning board or zoning board unpredictable. My experience with planning boards and zoning boards personally, professionally, and also as a

citizen observing the process, is

I don't think it's very predictable now.
To say that somehow we're going to turn the predictable process unpredictable, are not the facts, as I understand them. Another argument I've
heard which I don't think was on the floor was that the town could say
you can't build this housing development unless you put so much money
towards a new school or school addition. I don't think that's the intent
of this bill to allow towns to do that. If we're talking about fixing this
bill for things like that, it's very easily fixed because instead of saying
"off-site improvements" we could say "off-site infrastructure" improve-
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merits. We could just add a word, which makes it clear without talking
about schools. If we wanted to, we could say it's off-site infrastructure
improvements within a certain radius so that the town can't say your
overloading an intersection that's two miles away, you've got to pay for
that stoplight. If there are really problems with this bill, we can fix them.
I think it should be clear to everyone listening that a vote on kill this
bill is not a vote to fix this later, it's a vote to kill the idea entirely.

SENATOR JOHNSON:

I just want to respond to that. I know the chairMunicipal and County Government Committee in the House,
who lives in my district. I would say that if she got together with Senator Francoeur, and made a good-faith effort to take care of the problem,
I'm sure that her committee will do that.

man of the

SENATOR HOLLINGWORTH: I'm a little concerned because I really do
think that the communities need something like this, but I hesitate to
even speak on this, but I have been working all summer, as you know,
on the affordable housing. One of the major things we've heard from the
people who have come to testify is that for a lot of the projects that are
being proposed, towns make requests that they have to do before they
will allow them into the community. We've heard over and over again
that the communities don't want children in the communities because
of the cost to them. So they have been rejecting the addition and the
planning boards are listening to the people because they're afraid they're
going to have increased costs. So, I'm in a dilemma here. If it's true that
this piece could require the developer to pay for the cost of the children
and then it wasn't the cost of the town, would then we have more
affordability or would this, in fact, be another regulation that could
prevent more affordable workforce housing? So, I think I'm going to
support the motion to table if that is offered. I don't know whether it is,
but I would hope that we would be very careful in our actions that we're
not doing something that could create a bigger problem for a community
and for people who are trying to find affordable housing in this state.

SENATOR BELOW:
Supreme Court
an impact

clear, the state of the current law since that
the effect that a community has to adopt
in order to assess for site-specific off-site im-

To be

decision

is to

fee ordinance
provements. Now, I don't know if many of you are familiar with impact
fee ordinance, but I served on a committee locally once where it's quite
a cumbersome process. It is the idea that you have to develop through
statistical study an analysis of what kind of developments cause what
kind of generic impacts so that you'd say, "additional housing causes
overtime", so much impact on school system so you have certain capital
expense that's going to be incurred over time for schools, for recreation,
for highways, for other municipal services, and then you figure out just
sort of a lump sum. So that a unit of housing pays so much for schools,
for recreation, for highway improvements, commercial development is
a different lump sum as part of the development process. Then if you
have that you can also charge for specific improvement fees that are not
covered by the impact fee ordinance. So the current state laws state that
a committee has to do that in order to cover themselves for the off-site
improvements. In my community there was consideration given to this
and we felt that the impact fees for residential housing hindered the
development of affordable housing. So we said let's get rid of the impact
fee ordinance and just do site-specific when it's clearly been shown that
this improvement is necessitated or occasioned by that particular proposal. So rather than have the generic cost that we thought would excessively be added to the burden of housing costs, and yet with this new
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Supreme Court decision it removes either option altogether. So, I think
certainly there's a concern that would not add to the cost of, for instance,
add to the cost of new housing. But there's a real need to balance the
interest of the private property owner as developer and private property
owner as taxpayer who can end up paying costs which they did not cause
or occasion. If the concern is about the nexus, you know I think it's already stated here that can be strengthened. You know that besides saying necessitated by this development proposal in Line 12, it also makes
clear that it's imposed to meet special needs occasioned by special applications, special needs, and not generic needs. Not generically, need the
school someday, someday more classroom space, it's not that, it's special
needs implication by that particular application, such as a new traffic
light or a new turn lane into the development. So in that sense I would
urge the body not to kill this bill at this time.

on the committee report of inexpedient to legislate.
A roll call was requested by Senator Below.
Seconded by Senator Cohen.
The following Senators voted Yes: Burns, Gordon, Johnson,
Question

is

Boyce, Flanders, Disnard, Roberge, Eaton, O'Hearn, Francoeur,
Gatsas, Barnes, Prescott.
The following Senators voted No: Below, McCarley, Fernald,
Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,

Cohen.
Yeas: 13

Committee report

-

Nays: 10

of inexpedient to legislate is adopted.

SB

166-FN, relative to processing applications for the children's health
insurance program (CHIP). Public Institutions, Health and Human Services Committee. Vote 3-0. Inexpedient to legislate, Senator Wheeler for
the committee.

SENATOR WHEELER: For my report I'd like to read a letter written
by the prime sponsor of the bill to the executive director of the Children's
Health Insurance Program, Fisher Brooks. He goes on that, "I originally
filed this bill" these are Senator Gordon's words, "because I understood
CHIP had

insufficient resources to process applications in a timely
also concerned that applications were being delayed in
H.H.S. district offices. I did not want to see the state return funds to the
federal government because we have inadequate staff or have created

that

manner.

I

was

a bureaucratic logjam. In our recent telephone conversation, you assured
that a plan is in place to address these issues and that my concerns
are now unwarranted." I would say that now his concerns have been
addressed. They were probably warranted at the beginning. "Therefore,
I will advise Senator ^A|^heeler, chair of the committee, that she can make
SB 166 inexpedient to legislate with my consent." He goes on in his final paragraph to say, "We had to fight for CHIP funding in this last session and acquiescing to the demise of SB 166. It is my hope that we will
not turn back state or federal funds because we did not apply the resources necessary to process the applications". I read that because I wanted
Senator Gordon's thoughts and reasons for filing this bill to be in the
permanent record and to understand that it's not the merits of the bill,
but because the problem has been addressed that we are now recom-

me

mending inexpedient to legislate.
Committee report of inexpedient

to legislate

is

adopted.
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HB 289-FN, implementing procedures for a hospital to assume care and
custody of an abandoned child and creating an exception to the crime
of endangering the welfare of a child. Public Institutions, Health and
Human Services Committee. Vote 5-0. Interim Study, Senator O'Hearn
for the committee.

SENATOR O'HEARN: House

289 would make hospitals a safe ha72 hours old. The bills intent is one
deserving of our attention, yet unresolved issues relative to the responsibilities of the hospital and parents require further consideration. The
relinquishment of parental rights and keeping the identification of the
mother private, are two issues that the House sponsors acknowledged.
They had similar misgivings about, but did not have time to satisfy them
in the House. This bill is an important bill that we need to look at more
carefully. The committee unanimously recommends interim study.

ven

for

Committee report

HB

Bill
to

abandoned infants up

of interim study is adopted.

employed by hospitals. Public InstituServices Committee. Vote 4-0. Inexpedient to
Wheeler for the committee.

485, relative to physicians

tions, Health and
legislate. Senator

Human

SENATOR WHEELER: House

Bill

485 was brought forward during the

last session at the same time that a study committee was formed to address the same issues. The study committee met multiple times over the
summer and fall. The chair of that study committee has submitted legislation this session based on the committee's findings. I want to read you
part of that LSR so that you'll understand that this whole issue of physi-

cians employed by hospitals has been addressed. The paragraph that
addresses it is talking about what the hospitals must do. "A copy of the
policy adopted by the hospital as any affiliates, requires physicians employed by such hospitals to notify their patients when they are referring
a patient for professional services to be provided by a physician employed
by the same hospital or affiliate." The policy shall also expressly state that
no physician employed by the hospital or any affiliate is required or in any
way obligated to refer patients to physicians also employed or under contract with the hospital or any affiliate. Therefore, we find this bill unnecessary and recommend it inexpedient to legislation.

Committee report

of inexpedient to legislate is adopted.

Senator Francoeur
on HB 485.

is

in opposition to the motion of inexpedient to leg-

islate

HB

553-FN-L, requiring background checks

for

nursing home employ-

Human

ees. Public Institutions, Health and
5-0. Inexpedient to legislate. Senator

Services Committee. Vote
Boyce for the committee.

SENATOR BOYCE: The committee and the sponsors worked very hard
trying to get this bill right the first time. Our elderly and people in
nursing homes deserve peace of mind and safety this bill is intended
to provide. However, the complexity of the issues and the diverse interests it involves are not really resolved by this bill. Since many of the
nurses are hired through temp agencies and often for as short as one
shift, it's not possible for the nursing homes to really comply with the
terms of this bill which would require them to have background checks
for everyone who comes to work in their facility. There was also a question unresolved about who would have to pay for the background checks,
and particularly where the county nursing homes would be covered
under this and would have costs that were caused by this. Is it a 28-A
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issue or other problems? There will be a study bill on this coming forward, and so at this point there does not need to be this, we therefore

make it inexpedient to legislate.
SENATOR DISNARD: Senator Boyce, if Sullivan County, as an example,
should have an employee who steals rings or something from patients

move

or,

to

excuse me, rapes an elderly patient, who's liable?

SENATOR BOYCE:

Senator Disnard,

I

believe the nursing

home

prob-

ably would be.

SENATOR DISNARD: Senator Boyce, would it be worth their while? I
understand the mandate and the 28-A, but would it be worth their while?

SENATOR BOYCE:

Senator Disnard, I think that most nursing homes
their employees are and have backgrounds on
them, but the problem is in many cases, temporary agencies are called
to bring in a temporary person for just one shift, and it's the nursing
home's responsibility to have a background check on that person. This
may be a person they've never seen before, that the temp agency is supplying. With the shortage of nurses, the nursing homes probably do not
have the clout to do this and since it's not requiring the temp agencies
to do this, it didn't seem to be a workable plan. There is a study that will

would want

to

know who

be looking into

it

in

more

detail.

SENATOR D'ALLESANDRO:

Thank

you.

Just a few comments with regard to the

piece of legislation. I think it's significant that we will have a study, and
as the prime sponsor of this piece of legislation, I think that's very, very
important. What's happening with regard to nursing homes at the
present time, is that with the scarcity of help, they are just going out
and hiring anybody they can get a hold of. As a result of that we know
that a number of incidents have taken place in nursing homes, that we
find really reprehensible. The ability of the committee of the next piece
of legislation to study the feasibility of looking into background checks,
I think, is an extremely important one, and I'm glad that we're going to
be able to do that. It's something that we shouldn't lose sight of. Almost
every one of us has a nursing facility, a nursing home, or convalescent
home or retirement home within the confines of our districts. We know
that a lot of people are going to these homes as their last place of residence. I can only tell you one incident, and I want to iterate this to everyone here. My father was in a nursing home. My father died in a nurs-

ing home. My father was infuriated by a person who was taking care
of him in that nursing home to the point where, as an 85 year old man,
he got into a fist fight with the attendant because of the fact that he
had been agitated. As a result of that my father broke his wrist. My
father had been taunted consistently by this aide. My father was in the
last stages of Alzheimer's; he had no idea of what he was doing. But
because of the fact that that person hadn't been investigated, I had to
go to the Commissioner in the state of Massachusetts, the Commissioner of Elderly Affairs, spoke with the Commissioner of Elderly Affairs, to make a long story short, what happened is that particular
facility was eventually closed down. Because of the fact that they were
hiring people that weren't appropriate to take care of the elderly and
things were happening in that nursing home that really weren't appropriate. So there is cause for this, there is rationale for this, there is
reason for this and I think we should be fully cognizant of that. Thank
you Mr. President.

Committee report

of inexpedient to legislate is adopted.
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SB 385, relative to electric personal assistive mobility devices. Transportation Committee. Vote 5-0. Ought to pass with amendment, Senator Eaton for the committee.
2002-2170S
03/04

Amendment
Amend RSA 269:1

to

SB 385

bill by replacing it with
the following:
269:1 Definition. In this chapter, "electric personal assistive mobility
device" or "EPAMD" shall mean a self-balancing, 2 non-tandem-wheeled
device designed to transport only one person, solely powered by an electric
propulsion system, with a maximum speed of less than 20 miles per hour.

Amend paragraph

as inserted by section 3 of the

of section 4 of the bill by replacing it following:
shall study the integration of electric
personal assistive mobility devices with pedestrian traffic in New Hampshire, including such rules of operation as may be appropriate, and other
any issues relating thereto.
II.

II

The oversight committee

SENATOR EATON: Before I go on with this. Dean Kamen is traveling today and could not be here, and we have two people from his company that
have been waiting patiently all day, and I'd just like to take a few moments
to introduce them. Now they see how government works and surprised that
this got out so fast. I'd like to take just a minute to make an introduction
if I may. First we have Brian Toohey who is Vice President of International
and Regulatory Affairs for Segway. Lynn Taylor is Chief of Staff for DEKA.
I bet you we could figure out that acronym for research and development.
The purpose of this bill is to provide a legal and regulatory structure for
the introduction of a new transportation technology that is not currently
defined in New Hampshire law. Additionally, this bill establishes an oversight committee to study the integrity of electric, personal assistive mobility devices with pedestrian traffic. This bill permits the operation of the
EPAMD on the sidewalks and roadways of New Hampshire with the rights
and duties of pedestrians. The bill permits municipalities, however, to regulate the operation of EPAMDs within its limits. The EPAMD will introduce
a clean fuel, quiet technology into the state's public transportation system.
The EPAMD uses include: as an assistive device for the elderly and disabled;
as a transportation option for delivery services; as a tool for public safety
officials; and as a personal vehicle for a variety of other purposes. The
unique features of this device and its potential for widespread uses requires
that it be specifically defined and regulated in the statutes. Now the big
question is, what would it take to put me in a Segway? As Henry Ford would
say, "anj^hing, as long as it's black".

Amendment adopted.
Question is on the motion of ordering to third reading.
A roll call was requested by Senator Barnes.
Seconded by Senator Prescott.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
Yeas: 24 - Nays:
Adopted.

Ordered to third reading.
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HB

146, requiring any driver to have headlights on when continuously
operating windshield wipers during inclement weather. Transportation
Committee. Vote 3-0. Ought to pass, Senator Flanders for the committee.

SENATOR FLANDERS: Mr. President, members of the Senate, I was
going to take my hat off to Dean Kamen and his group that could get a
24-0 vote out of this Senate. They just left out the door while I'm saying this. You notice from the Transportation Committee who gets the
easy ones and who gets the more difficult ones. He's the chairman of the
committee. I want you all to pretend you didn't hear this last year because I was new last year and I didn't do a very good job because you
defeated it and sent it back to study. So let's start again. When you sit
down this afternoon, tonight, there's a letter in your place from Representative Avery, who's Chairman in the House. I hope you take a minute
to read this letter, here are some of the highlights of it. Now this is the
headlight bill that we talked about last year, and this bill is an important safety issue. I think we have to remember this is a safety issue. This
is a safety issue for everybody, not just for an individual. This bill is
sponsored and approved by the Department of Safety, New Hampshire
Highway Safety Commission, New Hampshire Police Chief's Association,
New Hampshire AARP, the American Automobile Association, the New
Hampshire Grange, and the New Hampshire School Drivers' and Bus
Association. Now all of you have many of these people in your district,
so remember that when you vote. What we have here is a situation that
all we're asking is in inclement weather when your windshield wipers
are on full wipe, that you put on your headlights so that other people
can see you. I heard last night that this was presented that we don't
make people put on seat belts and we don't make people wear helmets
on motorcycles. Well, that hurts an individual, it hurts themselves. If
somebody lays down a motorcycle and they hit their head, they hit themselves. I traveled thirty-five years on the road and one of the most dangerous things I saw when driving on a daily basis on roads in New
Hampshire was the car in a storm that you can't see. I often wonder,
when you hear about three-car accidents, was one of those cars maybe
not seen? I don't know that, but I wonder. I don't think we're asking too
much for someone when they turn on their windshield wipers to turn on
their lights. A few of the cars are manufactured so this automatically
happens. Chrysler is not. But most of the new cars when you turn on
your car, and it is dark enough, the lights come on. I don't think we're
asking too much. This is a safety issue; it's not an issue that we are
taking away anybody's private rights away from them telling them they
better do something. We tell them that they have to drive on the right
side of the yellow line. We tell them that they have to stop at stop signs.
We tell them that they have to stop at a red light. What's wrong with
saying you have to turn your lights on when you put your windshield
wipers on? You have to turn your lights on when it gets dark. I really
don't see the problem that we saw last time. So, in conclusion, please
remember this is a safety issue rather than a personal issue. Thank you,
Mr. President.
SENATOR DISNARD:

Senator Flanders, I notice we have two attorneys
think this is going to put money in their pockets. What happens
if I put my windshield wipers on delayed, it's not what you had called
continuous?
here.

I

SENATOR FLANDERS:
it

has to be on

full use.

Senator Disnard,

I

believe the bill reads that
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SENATOR DISNARD: Senator Flanders, so, if I put it on delayed, I don't
to put my headlights on. TAPE INAUDIBLE
SENATOR FLANDERS: That's my understanding.
SENATOR DISNARD: Thank you.
SENATOR BOYCE: I again rise in opposition to this bill. I don't believe

have

necessary. The statute already reads, it's right here in the bill, the
statute as it stands today, says when the headlights have to be on when
people on the road are not clearly discernable at distances of one thousand feet. It's already there. If it's bad weather, it's raining, it's snowing you've got your wipers on, you're supposed to have your headlights
on. It's unnecessary. The thing about Chrysler, I don't think anybody that
owns a gun will ever buy a Chrysler again, but the fact that some cars
do not have full-time headlights is not an issue. The issue is it already
says in the law that you've got bad weather, put your headlights on. We
don't need this bill. Thank you.
it's

SENATOR FRANCOEUR: TAPE CHANGE We

currently allow people

their choice. But, guess what, we all pay for it
whether they wear them or not. There are certain freedoms that come
with a price. Currently the law says one thousand feet if you can't see,
put them on. Whether your wipers are on or not. Whether it's fog, which
your wipers may not be on, you'd have to have your headlights on. So
it's already there. It's already in the statute. Mr. President, I would like
to request at the time of the vote it would be a roll call so as people get
out there and get tickets for this, that they know who did pass it. And
right, so that they can get the calls because I don't want to hear them
because it's a big change. Also you've got to remember, to a lot of individuals with tickets, is this another moving violation? So you've got to
increase somebody's insurance on it also. There are a lot of other consequences that are associated with this.
to do seat belts, yes,

it's

SENATOR WHEELER: I'd much rather have a moving violation than
be dead, and I've spent a lot of time, I've gotten upset about this issue.
Kids have come to me and asked me to sponsor it, and I've told them
we've tried and it hasn't passed, but it's something young people feel very
strongly about. They want to see democracy work, they know it's a good
safety feature. Certainly in any driver's ed course, driver safety course,
they tell you to do this at the university in order to use the university
car you have to take this defensive driving course. I haven't done it, I've
only heard tell about it, and part of it is that you have to have your lights
on when your wipers are on. It's common sense, but sometimes we have
to legislate common sense because people don't exercise their own. I spend
a lot of my time now flipping my lights back and forth to remind people
I passed in the dark, raining, when you can't see, who don't have their
lights on that they should have their lights on. But they're so out of it
they're not even paying attention to that. I think it's safety, I think it's
common sense, I think it's reasonable and I'd be really happy to have
people to know that I voted for it.
SENATOR GORDON:

Just briefly, I just want to tell Senator Disnard
don't do windshield wiper law. A few more sessions like this that
may be the only alternative left to me. But I would say, looking at the
provisions, I think it's highly unlikely it's going to be much enforced. I
don't know the last time I saw anyone getting a ticket for not having
their headlights on when there was inclement weather and they couldn't
see for a thousand feet. I don't know that I've ever heard of anyone getthat

I
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ting a ticket for that. I don't imagine the law enforcement officials would
likely ticket for not having the lights on because they would then have
to figure out in advance whether the windshield wipers were in continuous use, and what, in fact, is inclement weather because it isn't otherwise defined in here. So I don't think it's something that would be enforced. I guess the question is, do we need to impose on the people of this
state, another regulation that might not be enforced and then again,
could be enforced somewhat arbitrarily. So with that, I think I'm probably going to vote on the no side. Even though I apologize to everybody
for having subjected this to you in the first place, so thanks.

on the motion of ought to pass.
A roll call was requested by Senator Francoeur.
Seconded by Senator Wheeler.
The following Senators voted Yes: Burns, Johnson, Below,
Question

is

Flanders, Roberge, Eaton, Fernald, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.

The following Senators voted No: Gordon, Boyce, McCarley,
Disnard, O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 12

Motion

-

Nays: 12

failed.

Senator Boyce moved inexpedient to legislate.
Senator Gordon moved interim study.
Senator Below moved to have HB 146, requiring any driver to have headlights on when continuously operating windshield wipers during inclement weather, laid on the table.
l\/lotion failed.

Senator Gordon moved interim study.

A division vote

is

requested.
Yeas: 13

Motion of interim study

is

-

Nays: 11

adopted.

HB

317-FN, revising the New Hampshire Aeronautics Act. Transportation Committee. Vote 4-0. Ought to pass. Senator O'Neil for the committee.

SENATOR O'NEIL:

House Bill 317 is in an act revising the New Hampshire Aeronautics Act and was requested by the Division of Aeronautics of the Department of Transportation. Because of an issue with the
registration of out-of-state airplanes that stay for an extended length
of time in New Hampshire, the Transportation Committee rereferred
this bill. The concern has been alleviated, and the Transportation Committee recommends that HB 317 ought to pass.

SENATOR MCCARLEY:

I also had talked with Aeronautics because as
on a commission that has to do with an airport and
I know you've heard that before. But they particularly were asking me
about the bill a few weeks ago because as a result of September 11
there are some of the things they are trying to do in terms of plane
registrations. They were particularly thankful that we were able to
pass this bill at this time. Thank you.

you

all

know

I

sit
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SENATOR BOYCE:
wondering
is

if this

Senator O'Neil, I just noticed this has a FN, I'm just
has a revised fiscal note? I noticed the one on the bill

waiting for an agency.

SENATOR

O'NEIL: There was nothing presented at committee with reTransportation has just let me know that the

to that. The Chair of
fees will pay for this.

gard

SENATOR BOYCE:
Thank

So

it

shouldn't have a real impact on the language?

you.

Adopted.
Referred to the Finance Committee (Rule #24).

HB 669, requiring certain safety devices on freight locomotives. Transportation Committee. Vote 5-0. Inexpedient to legislate, Senator O'Neil
for the committee.

SENATOR

O'NEIL: House Bill 669 sought to require certain safety deas alerters on freight locomotives. Passenger locomotives
already require these alerters, also known as the dead man's control. The
device works by requiring that the locomotive engineer must activate the
button at regular intervals. Should the locomotive engineer not respond
within a certain amount of time, the device would signal the train to stop,
thus preventing runaway trains. The proponents of this legislation feel
that this reasonable safety device used in many other states and Canada
should be required in New Hampshire. The opponents feel that the convices

known

ditions in New Hampshire are not the same as in other parts of the country where there are vast, seemingly endless stretches of track. Currently
there are some very strong efforts being made in our state to address real
safety issues. I commend Northcoast Rail and Guilford Rail for their efforts in this regard, therefore the Senate Transportation Committee

HB

669

is

inexpedient to legislate.

Committee report

of inexpedient to legislate is adopted.

SB 146, relative to personal watercraft. Wildlife and Recreation Committee. Vote 3-2. Ought to pass with amendment. Senator Disnard for
the committee.

2001-2066S
03/09

Amend

the

bill

Amendment to SB 146
by replacing sections 2-3 with the following:

2 Supervision of Navigation: Ski Craft; Personal Watercraft Added.
270:73-74-b to read as follows:
270:73 Definitions. In this subdivision:
I. "Bureau" means the department of safety, bureau of hearings, estabhshed pursuant to RSA 21-P:13.
II. "Department" means the department of safety.

Amend RSA

Il-a. '^Emergency personnel" means members of local police
departments^ the state police, the sheriff*s department, fire companies and departments, and emergency medical services units.
III. "Operator" means a person who operates or who has charge of
the navigation or use of a ski craft or personal watercraft.
Ill-a. "Personal watercraft'* means a vessel which uses an inboard motor powering a water jet pump as its primary source of

motive power and which is designed to be operated by a person or
persons sitting, standing, or kneeling on the vessel, rather than the
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conventional manner of sitting or standing inside the vessel.
^'Personal watercraft" shall include ski craft as defined in RSA
270:73, V.
IV. "Private boat" means a boat as defined in RSA 270:2, V, including a ski craft or personal watercraft.
V. "Ski craft" means any motorized watercraft or private boat which
is less than 13 feet in length as manufactured, is capable of exceeding
a speed of 20 miles per hour, and has the capacity to carry not more than
the operator and one other person while in operation. The term includes
a jet ski, surf ski, fun ski, or other similar device.
VI. "Watercraft" means a motorized ski craft or personal watercraft, capable of being used as a means of transportation on or in the
water, except a seaplane.
270:74 Operation of Ski Craft or Personal Watercraft.
I. No person shall operate a ski craft on any lake, pond, or river unless the person is 16 years of age or older.
II. No person shall operate a ski craft or personal watercraft on
any lake, pond, or river between the hours of sunset and sunrise.
III. No person shall operate a ski craft or personal watercraft
unless [he] the person is wearing a personal floatation device which
is Coast Guard approved type 1, 2, or 3.
IV. No person shall operate a ski craft on a lake, pond, or river, or
area thereof, on which the operation of ski craft is prohibited by law.
rV-a. No person shall operate a personal watercraft on a lake,
pond, or river, or area thereof, on which the operation ofpersonal
watercraft is prohibited by law.
V. No person shall operate a ski craft on a lake, pond, or river, or area
thereof, on which the operation of ski craft is prohibited as a result of a
hearing pursuant to RSA 270:74-a.
V-a. No person shall operate a personal watercraft on a lake,
pond, or river, or area thereof, on which the operation ofpersonal
watercraft is prohibited as a result of a hearing pursuant to RSA
270:74-a.
VI. No person shall operate a ski craft or personal watercraft on
a lake, pond, or river, or area thereof, in violation of a restriction imposed

pursuant

to

RSA 270:74-a.

No person

shall operate a ski craft or personal watercraft
within 150 feet of another ski craft or personal watercraft, or of a
boat, raft, float, or swimmer unless the speed of the ski craft or personal watercraft is reduced to headway speed. No person shall operate a ski craft or personal watercraft in a cove, as designated by
the commissioner, or within [300] 150 feet of shore, except as provided
in paragraph VIII [ or pursuant to RSA 270 74-a, V ]. For the purpose
of this paragraph "cove" is defined as a bay or inlet which at its widest point does not exceed 1,000 linear feet.
VIII. A person may operate a ski craft from the shore to any area
where the operation of ski craft is allowed, provided that the ski craft
shall not be operated at a speed exceeding headway speed within [300]
150 feet from shore or in a cove as defined in RSA 270:74, VII and provided that the ski craft shall be operated in a direct line between the
shore and the area where operation is allowed.
Vlll-a. A person may operate a personal watercraft from the
shore to any area where the operation of personal watercraft is
allowed, provided that the personal watercraft shall not be operated at a speed exceeding headway speed within 150 feet from
VII.

:
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shore or in a cove as defined in RSA 270:74, VII and provided that
the personal watercraft shall he operated in a direct line between
the shore and the area where operation is allowed.
IX. A person may operate a ski craft or personal watercraft: on the
lakes, ponds, and rivers of the state except in areas which are prohibited by the department and those lakes, ponds, and rivers specifically
prohibited by RSA 270:75-[iO9]i3O and other legislative acts.
X. A person who violates any of the provisions of this section shall
be guilty of a violation.
XI. Emergency personnel

who operate a ski craft or personal
watercraft when responding to an emergency call or in pursuit
of an actual or suspected violator of the law shall be exempt from
restrictions or prohibitions imposed pursuant to RSA 270:74-a,
RSA 270:75-130, or any other law.
270:74-a Hearings.
I. The commissioner shall adopt rules pursuant to RSA 541-A establishing procedures for the public hearing process contained in this section. For the purposes of adopting the initial set of rules required by this
section the commissioner shall be authorized to adopt emergency rules
as provided in RSA 541-A: 18.
II. Any group of 10 or more residents or property owners of a town
in which a lake, pond, or river is located may petition the commissioner
to prohibit or restrict the use of ski craft or personal watercraft on
the lake, pond, or river, or a portion thereof. Once ski craft or personal
watercraft have been prohibited or restricted on a lake, pond, or river,
or portion thereof, pursuant to this section for at least one year such a
group of residents or property owners may not petition to allow the use
of ski craft or personal watercraft on the lake, pond, or river, or a
portion thereof.
III. The commissioner shall hold a public hearing to determine
whether to grant a petition submitted pursuant to paragraph II. In
determining whether to grant the petition, the commissioner shall
take into consideration the following factors:
(a) The impact of ski craft or personal watercraft on the environment, the shoreline, and wildlife.
(b) The surface area of the lake, pond, or river being considered.
(c) The use or uses which have been established on the lake, pond,
or river.
(d) The depth of the water.
(e) The amount of water-borne traffic.
(f) The necessity of ensuring access to and use of the lake, pond,
or river for all individuals and the right of those individuals to appropriate use of the public waters.
(g) Whether a determination is necessary to ensure the safety of
persons and property.
IV. The commissioner shall hear all petitions as soon as possible after
they are submitted. [ The commissioner shall give priority to hearing first
the petitions submitted on behalf of lakes, ponds, or rivers itemized in
section 3 of this act and lakes, ponds, or rivers which are generally considered to have problems with the operation of ski craft as evidenced by
the number of complaints submitted. ] A decision shall be rendered within
30 days after the hearing. If a body of water is closed in its entirety as
a result of a hearing pursuant to this paragraph, the effective date of
such closing shall be no sooner than October 1, of the year in which the
order is issued.
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V. [ In response to a petition submitted concerning a lake,
river, or portion thereof, the shoreline of which is uninhabited,

missioner
the shore.

may

pond, or
the com-

allow the operation of ski craft as close as 150 feet from

¥tr] Any person aggrieved by a decision of the commissioner pursuant to this section may appeal to the commissioner for a review of the
record and may appeal from such decision pursuant to RSA 541.
[¥Kt] VI. Any prohibition or restriction on the use of ski craft or
personal watercraft on a lake, pond, or river, or portion thereof, imposed pursuant to this section shall have the full force and effect as if
enacted as law.
VIII. ] VII. The commissioner shall post any lake, pond, or river, or
portion thereof, from which ski craft or personal watercraft are pro[

hibited or restricted pursuant to this section.
270:74-b Reckless Operation of Ski Craft or Personal Watercraft;
Modification of Muffler or Engine Prohibited.
I. In addition to the provisions of RSA 270:29-a, no person shall operate a ski craft or personal watercraft in a careless or negligent manner, or in a manner which unreasonably or unnecessarily endangers life,
limb, or property, including but not limited to, weaving through congested
watercraft traffic and swerving at the last moment to avoid collision. Any
person who violates this paragraph shall be guilty of a misdemeanor.
II. In addition to the provisions of RSA 270:40, no person shall modify
or alter the muffler system or engine of ski craft or personal watercraft
so as to exceed the noise levels prescribed in RSA 270:37. Any person who
violates the provisions of this section shall be guilty of a violation.
3 Applicability. Any restriction or prohibition on the operation of ski
craft established by administrative rule in effect on the effective date of
this act shall remain in effect until such rule is superceded or expired,
and shall apply only to the use of ski craft, as defined in RSA 270:73, V,
on the waters of this state.

2001-2066S

AMENDED ANALYSIS
This bill:
I. Includes personal watercraft, as defined in the

bill,

in the laws rela-

tive to ski craft.
II. Makes applicable within 150 feet of shore those restrictions on the
operation of ski craft that currently apply within 300 feet of shore.
III. Establishes an exemption from restrictions and prohibitions on
the operation of ski craft and personal watercraft for emergency personnel.

SENATOR DISNARD: I understand there may be a motion to table. BeI go into my half-hour presentation, could we please discuss that, I'll
wait for TAPE INAUDIBLE thank you.
SENATOR JOHNSON: Thank you Mr. President and Senator Disnard
fore

your courtesy. I would move to table SB 146.
Senator Johnson moved to have SB 146, relative to personal watercraft,
laid on the table.
for

Adopted.

LAID
SB

ON THE TABLE

146, relative to personal watercraft.
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RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that all bills ordered to third reading be by this Resolution, read
a third time by this resolution, and that all titles be the same as adopted,
and that they be passed at the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee, scheduling
hearings. House Messages, and Enrolled Bills and Amendments, and
that when we adjourn, we adjourn to Thursday, January 24, 2002 at
10:15 a.m.

Adopted.

LATE SESSION
Third Reading and Final Passage

SB

186-FN, relative to the powers of and classification for criminal jusand consumer protection investigators of the department of justice
and for county attorney investigators.

tice

HB

237, relative to filling a vacancy in an alumni trustee position on
the board of trustees of the university system.

SB

385, relative to electric personal assistive mobility devices.

HB 393-FN, relative to plant nurseries and nursery stock.
HB 622, relative to the time period for the executive council to confirm
nominees
In

to the

supreme

court.

recess.

Out of Recess.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 407-409 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
First and Second Reading and Referral
02-3135
SB 407-FN, requiring restroom facilities in certain state buildings. (Sen.
Pignatelli, Dist 13; Sen. Wheeler, Dist 21; Rep. Taylor, Straf 11;
Rep. Manning, Ches 9; Rep. Messier, Hills 46; Rep. Holbrook, Belk 7; Rep.
Robert Johnson, Rock 1: Executive Departments and Administration)

02-3159

SB 408,

governing records management of abuse or neglect reports. (Sen.
Gordon, Dist 2; Sen. McCarley, Dist 6; Rep. Arnold, Hills 20; Rep. McHugh,
Hills 26; Rep. Gile, Merr 16: Judiciary)
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02-3160

SB 409,

relative to the length of time reports of child abuse and neglect
are maintained in the state's central registry. (Sen. Gordon, Dist 2; Sen.
McCarley, Dist 6; Rep. Arnold, Hills 20; Rep. McHugh, Hills 26; Rep.
Gile, Merr 16: Judiciary)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

298-FN-L, relative to charter schools
school revolving fund.

and establishing a charter

HB 560-FN-A, establishing a contributory judicial retirement plan.
HCR 14, declaring it to be wrongful for the judiciary, either directly or
indirectly, to define

an adequate education or the

cost of

an adequate

education.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list in

the possession of the

House Bills numbered 298-560 shall be by this resolution read a
and second time by the therein listed titles, and referred to the

Clerk,
first

therein designated committees.

Adopted.
First

and Second Reading and Referral

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

298-FN-L, relative to charter schools
school revolving fund. (Education)

and establishing a charter

HB 560-FN-A, establishing a contributory judicial retirement plan,

(Ex-

ecutive Departments and Administration)

LATE SESSION
Senator Francoeur moved that the business of the day being completed that
the Senate now adjourn until Thursday, January 24, 2002, at 10:15 a.m.

Adopted.

Adjournment.

January
The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the

Rev. David

R

24,

2002

Jones, Senate Chaplain.

Boy, have I ever missed you, especially you. The last time I was here was
the 26'*' of June, and I have to say the world looks a little bit different
from how it looked back then, doesn't it?

The week before September 11, we were in Manhattan, moving our
daughter into her new apartment. The following Tuesday, I have to tell
you, was a very long day for me and my wife because until she called
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us we didn't know where she was, and we didn't know how she was.
it turns out, she was fine. But I relearned in spades that day the
baseline lesson of life and I hope you did, too. And this is it. In God's
opinion, politics, priorities, plans, procedures, partisan loyalty, preferences, principles, and performance and everything else for that matter, all pale in importance compared to the people in our lives, every
single one. So look around here this morning and see who is here in
this room with you. And look beyond here this morning and keep your
post-September 11*^ eyes wide open as you take care of us because
that's why He sent you here. It is so good to be back here with you.
Before I pray, I want to remember two people who are important to the

As

of this fellowship. One is Edna Champagne, who is Gloria Randlett's
died this week, and the funeral is happening in just about
20 minutes. Let's remember Edna and give thanks for her life. The
other one is Beverly Fillingham, who is Billy Shaheen's sister, who died
this week and whose funeral is happening right now over in Dover. I
ask you to support and care for those 2 families in their grief. And let
us pray for ourselves, too.
life

mom who

Let us pray:

Find us together Lord, for while we might be a Motley Crew, You have
to take a gamble on us anyway. May our actions justify Your

chosen

Amen.

trust.

Senator Cohen led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
passage of the following entitled Bills sent down from the Senate:

SB 31, eliminating straight ticket voting.
SB 101-FN, relative to mooring permits and

fees.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

SB

Bills has examined and found
House and/or Senate Bill:

correctly

En-

141, relative to proof of qualifications for voter registration.

Senator D'Allesandro moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bill:

correctly

En-

HB

237, relative to filling a vacancy in an alumni trustee position on
the board of trustees of the university system.

Senator D'Allesandro moved adoption.

Adopted.

COMMITTEE REPORTS
SB

34, relative to the process for nonrenewal of teacher contracts. Education Committee. Vote 3-2. Ought to pass, Senator O'Hearn for the committee.
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SENATOR O'HEARN: As

you recognize SB 34 is something that we've
would ask that this time we could move this
forward by passing an ought to pass vote on it so we could offer a floor
amendment.

had many times

before.

I

Adopted.
Senator Gordon offered a floor amendment.

2002-2295S
06/09

Floor

Amendment

to

SB 34

Amend RSA

189:14-b, II as inserted by section 4 of the bill by replacing
it with the following:
//. The state hoard of education shall uphold the decision of a
local school hoard to nonrenew a teacher's contract unless the lo-

cal school hoard's factual findings are clearly erroneous given the
evidence presented at the hearing, or the local school hoard's decision to nonrenew was unjust or unreasonahle given the facts and
circumstances found to exist at the local school hoard hearing.

SENATOR GORDON:

This

bill

has been around

for

some time and

cer-

tainly the issue has been around a lot longer than that, and as many of
you know, we've faced an impasse on this bill in regard to what standard
would be applied in the case of review of board action. There are some
people who felt one standard was appropriate, some people who felt the
other standard was appropriate. One of those standards was whether or
not the board's action was clearly erroneous, and the other standard to
be applied was whether or not the decision was unjust or unreasonable,
with one group of people thinking one standard was too strict and one
group of people feeling the other standard was not strict enough. So we,
in the Committee on Education, had some discussion on this regard and
the Senate legal counsel came up with a possible way of addressing this
which might meet the needs of both parties and although, probably won't
please anyone, at least puts together a compromise that will improve the
current circumstances and be worthy of passage. So what we have done
is we have bifurcated the hearing process and said that the standard of
clearly erroneous should be applied to any factual determinations made
by the board. So that in essence, those facts that're obviously on their face
in error are just going to be accepted. The standard of unjust or unreasonable in effect would be applied only to the punishment that would be
meted out. Somebody has used the example in the past of a teacher who
was a coach and didn't play their child on the football team adequately.
As a result of that, the school board member made an effort to have the
teacher fired. The fact is, under this circumstance, all the facts in that
could be accepted as factual. The question is whether dismissal of that
teacher, nonrenewal of that teacher would be inappropriate, unjust, or unreasonable. I believe this forms the basis of a good compromise. It's certainly not perfect, and it certainly won't please everybody, but I think it
allows us to move this issue forward and break the logjam that we've experienced. I'm certainly going to support it, and I would encourage other
members of the Senate to support it as well.

Amendment adopted.
is on ordering to third reading.
A roll call was requested by Senator Francoeur.
Seconded by Senator McCarley.
Floor

Question
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The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No:
Yeas: 24 - Nays:
Adopted.

Ordered to

third reading.

SB 140-FN-L, relative to the formula for free and reduced-price lunches.
Education Committee. Vote 4-0. Ought to pass with amendment, Senator McCarley for the committee.
2002-2253S
04/09

Amendment to SB 140-FN-LOCAL
the bill by replacing section 1 with the following:
1 School Money; State Aid for Educational Adequacy; Free and Reduced-price Lunches Amended. RSA 198:38, Vll(d) is repealed and reenacted to read as follows:
(d) An elementary school pupil who is eligible to receive a free or
reduced-price meal shall receive an additional weight as follows:
(1) If the pupil is in a district in which less than 15 percent of
the elementary school pupils are eligible to receive a free or reducedprice meal, an additional weight of zero.
(2) If the pupil is in a district in which 15 percent or more of the
elementary school pupils are eligible to receive a free or reduced-price
meal, an additional weight equal to the lesser of 1.333 or a number equal
to 5 times the difference between the percentage of elementary school
pupils eligible to receive a free or reduced-price meal and .15, provided
there are 10 or more elementary school pupils in the district. If there
are less than 10 elementary school pupils in the district, and such pupils attend a school in another school district, the percentage of elementary school pupils eligible to receive a free or reduced-price meal shall
be equal to the eligible percentage at the school which the pupils attend.

Amend

SENATOR MCCARLEY: Senate Bill 140 is a bill that tries to speak to
one of the concerns in our current costing formula around the cost of
an adequate education. Very specifically, how we actually implement
the weighted pupils on free and reduced lunch. What this bill does, using the same amount of dollars currently being spent with our formula
right now which has a situation that has been described as the $1,000,000,
$2,000,000, or $3,000,000 child whereby if a district's free and reduced
lunch percentage suddenly went from 23.9 percent to 24 percent, all
those children would count as a double weight for free and reducedprice lunch and significantly increasing adequate grants to those communities. This is an attempt to, if you will, smooth out that idea so that
no child actually tips you over into a dramatically different category
in terms of being eligible for free and reduced dollars. The bill is going to Finance where I think it will get an additional look, which is why
I think today, it is a policy change that is very important. I think in
Finance there may well be discussions around absolute impacts on individual districts, but at this time I think it is a policy that we indeed
should embrace, and I would encourage us to support it.
Recess.
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Out of Recess.

SENATOR

O'HEARN: On SB 140 I would like people to understand that
this is the Senate Bill as amended, and the fiscal note in the original
piece of legislation is not the fiscal note that is with the amendment.
That this particular amendment makes this basically revenue neutral
and in actuality, if I'm reading the correct figures, there is a difference
or a savings of $183,000 in the amended version. It is the goal of the
Education Committee that we set policy that we try to straighten out
that line in free and reduced lunch so that we do not have a cliff effect
as we go forward, and that this go on to the Finance Committee so the
Finance Committee can take on other pieces of information dealing with
free and reduced lunch, so the best judgment can be made with how to
target aid to our neediest communities with the correct formula.

SENATOR BELOW:

I

appreciate the work that the Education Commit-

tee has done on this in looking at and considering this bill. It does go
back to the original enactment of the adequacy. I remember working in
that Committee of Conference with Representative Jeff MacGillivray,
who, like myself, was very perturbed by the idea that we're creating a
formula with this step where one student +/- could make a multimillion
dollar difference in Manchester. To us, it didn't make sense. Representative MacGillivray was very quick in devising formulas, and he figured
out very quickly to make a ramp instead of a step. We almost had Representative Kurk convinced it was a good idea. We had several others
convinced it was a good idea, and I think it was late at night and Representative Lozeau walked by and said, "but we've already distributed
the spreadsheets based on the steps, we can fix it in a technical correction." So we kind of backed down and said okay we'll fix it in a technical correction. Well, as it turns out, there was another problem with the
spreadsheets, which is, they didn't conform to the original enacted legislation. Bear with me for a minute because it's kind of interesting. We
had originally come up with this formula for free and reduced lunch,
poverty weight based on the idea we would look at the elementary population and what percentage was eligible for free and reduced lunch. As
the percentage went up, there's been a correlation in the cost of providing a good education rises as you get higher concentrations of students

from a low socioeconomic background, which the free and reduced lunches
are an indicator for. So the idea was that you increase those concentrations, you give some extra weight, some extra dollars, some targeted
funds for that increased concentration of population. Well, we discarded
the high school population because those numbers are not as reliable as
elementary, so we said take the elementary percent eligible and apply it
to the elementary enrollment to figure out the number of eligible pupils
for this additional weight. Well, the spreadsheets were actually prepared
using the district total free and reduced lunch, times the elementary
population, which varies a lot depending on whether you have a high
school or not in your district. If you had a high school and received a lot
of children from other districts in your high school, your percent eligible
for a free and reduced lunch is much lower for the district as a whole
than if you just looked at elementary students. So we ended up with this
distorted formula where you get more weight more/less factor based on
whether you happen to have a high school or not in your district, which
doesn't really make sense. It missed the point. So this bill also corrects
that feature. It goes back and says, take the elementary percent that's
eligible for free and reduced lunch, apply it to the elementary enroll-
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ment, and use a slope instead of steps to provide that weight, and it also
does target a little bit more at the high end to those most needy. As Senator O'Hearn mentioned, it has been devised so it is expenditure neutral,
or close to it. Actually, we might spend a little less if it was applied in
this year. We don't really know for the next biennium. So, it is prospective to the next biennium, and that's what the bill tries to do. It's a good
bill to more efficiently target the dollars that we're spending for an adequate education to where it's most needed. Thank you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

153-FN-L, relative to adjustments to educational adequacy grants.
Education Committee. Vote 3-2. Inexpedient to legislate. Senator O'Hearn
for the committee.

SENATOR O'HEARN: Senate Bill 153 is making changes in the adequacy
grants as they're computed. It's making changes in the second year of the
biennium so it reflects the changes not only in enrollment but also in the
cost of education. It is as a policy, the majority of the committee has decided to keep this policy of a biennial budget for the Educational Trust
Fund as a one-time budget rather than adjusting it every year based on
the cost of education. We already base it on the changes in enrollment,
and rather than work on the amount of money that is needed at this time
that would increase the Educational Trust Fund, it is best that we stabilize the formula as we work through all the technical corrections that need
to be done. I think it is a reasonable request that such formula be stabilized before we add a larger shortfall to what we already have in our budget. I ask that the Senate vote inexpedient to legislate on SB 153. ... I do
thank Senator Below; he has done a tremendous amount of work that has
come forward in trying to work with this formula, but at this time I believe the policy should remain that we work on this grant for the biennium. Thank you.

SUBSTITUTE MOTION
Senator McCarley moved to substitute ought to pass for inexpedient to legislate.

SENATOR MCCARLEY:

think Senator O'Hearn did an excellent job of
in the legislation. I wanted to speak briefly
to why it's actually important that we look at passing this measure as
opposed to not. I am always concerned in terms of impact on our state
budget by anything we're doing in any of our programs, including education. But I also think that in looking at the issue of who picks up the slack,
if you will, the leftover, the additional, what really makes things work in
terms of school funding, is your local property taxpayers at the end of the
day. And each time we choose to figure out ways to, if you will, slow down
or lessen the commitment using the best numbers and using the count of
inflationary factors we know are there, that is inevitably shifted down to
the local property taxpayers TAPE CHANGE I would have encouraged
that this bill also go to Finance and have a look there, and I would hope
that we would consider passing it and sending it to Finance. Thank you.
describing

I

what was indeed

SENATOR BELOW:

This

bill

came about again upon

reflection

on

origi-

nal enactment of the adequacy formula, and also following what was going on a year ago, a year ago last fall when new school budgets were coming out. In my local press there were several accounts of school district
budgets that were going up maybe 4 or 5 percent, but the local school
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property tax was going up by 12 or 15 percent, and people were all say"why is this?" Why is the local property tax rate going up so much
when the whole budget isn't going up that much? The answer is fairly
simple. The state rose its share of the cost at the same level in the second year of the biennium, our biennium, but that's just another year in
the school district process. As Senator O'Hearn points out, we originally
had frozen it for enrollment, but we have adjusted that so that if there's
enrollment, we adjust the enrollment every year. I've had a handout passed
out that illustrates the problem. And the problem, sort of simply stated,
is that the local school tax rate must absorb all of the increase in the local budget in every other year causing wild gyrations in the local property tax rate, local school tax rate that most taxpayers can't understand.
ing,

legislators, I remember saying, "I don't understand why local school
taxes are going up so much this year when the budget isn't going up so
much." I have created an illustration that has some simplifying assump-

Even

but it illustrates how this works and how this bill attempts to correct it. I've assumed that the state's share of the total cost of this illustrated district is 60 percent In actuality, total funding for adequacy about
55 percent of total K-12 costs and other state dollars about another 5 percent. So we are funding about around 60 percent of the total costs of K12. 1 assume that federal and other sources, which are typical local sources
like food charges, are 10 percent of the total source of revenue. They're
actually a little less than that, but this simplifies the example. I assume
that the balance is raised from the local school property tax - which is 30
percent of the total cost in this illustration. I assume that the budget goes
up $5 million a year for three or four years in a row here. Now I assume
that enrollment stays constant so that doesn't affect the state adequacy
grant. In the first year, a district with a total budget of $100 million, obviously that's a pretty big-sized city, the state shares $60 million, the federal and other source of funds is $10 million and $30 million comes from
the local property tax. In the second year, most budgets go up every year
because of rising health insurance costs, inflation, fuel costs, and in particular wages and salaries. Wages and salaries typically constitute two
thirds to three quarters of the total costs of K-12 education, and in fact,
wages and salary in the private sector in this state over the past decade
have risen faster than 5 percent a year. So it's not unreasonable to assume
a district's budget will go up 5 percent to cover those rising costs. So in
the second year their budget's $105 million. The state's share stays the
same $60 million. The federal share goes up by 5 percent, the local property tax has to go up to $34.5 million which is a 15 percent increase in
the local school property tax rate. Then what happens in the next year?
The state formula recomputed 2 years later, presumably picks up those
rising costs in the sample districts the way we do it, and say the state
budget goes up by that to sort of 5 percent increases. So in the 3"^ year
we have a $110 million budget, a state share of $66 million because you've
recomputed the formula, the federal other share keeps going up at the
same rate, the local property tax rate actually drops. What has to be raised
from the local property tax is 33, so you actually drop what you have to
raise locally by 4.5 percent. In the second year, it goes up again to 14 percent. So you get these gjrrations. The intent of this bill was simply to smooth
that out. Rather than having a 2-year step, we've tracked local school districts and in the second year of the biennium, we would simply look back
and say what was the rate of increase between the last two times we computed the base cost per pupil, and say if it was 10 percent between two
years ago and the last time we computed it, we would say that's a 5 pertions,

.
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cent average rate of increase. We would apply that to the second year of
the biennium and increase our adequacy funding through the formula by
that sort of averaged out rate of growth. It does increase the state obligation in the second year of the biennium, but those costs are being incurred anyway, and I think it's our... incumbent upon on us to fund them
because they are part of an adequate education, and they're being raised
through the local school tax anjrway. This would smooth out that gyration.
One of the concerns when the bill was originally enacted was that because
we work on a 2-year budget cycle, we need to know what the total cost is
going to be at the start of the cycle. So there was a good argument why
we should not recompute the formula, the whole base cost, because we
didn't have the data to do it in a timely manner to have that at the start
of the biennium. This bill, particularly if it was adopted, I would amend
it so its prospect in the next biennium, in a very simple manner, would
allow us to do that. We would know the numbers right at the start of the
biennium because we do that recalculation; we'd look back at the previous calculation, look at the rate of increase, and simply apply that to the
second year of the biennium. So it would actually smooth out everybody,
and I think it would more definitively fulfill our obligation to fund an
adequate education each and every year, not sort of every other year, and
people have to play "catch up" in between. Thank you Mr. President.

SENATOR O'HEARN: I request at this time that this body vote no on the
ought to pass motion. It is a decision to keep its policy that we stabilize
the state formula the way we have been working it at this time. I understand that the property tax issues are a concern that we all have at this
time, but I think the assumption that the state share of the total of 60
percent for education trust funds is a great deal more than what we have
been giving to our school districts before, and it's time that we all got
control of our local budgets as well as our state budget. And, again, I ask
that you vote no on the ought to pass motion.

SENATOR FERNALD:

I just want to point out that if we stabilize our
state obligation, we destabilize the local property tax. That's the whole
point. There are two things in all of these debates that continually confuse me. One is that we have to control education spending and that's
something we're going to do here. We don't spend any money on education. We provide funding. The spending is done at the local level. When
we cut funding, we don't cut spending, that's local control at work. Local people decide what they're going to spend. So we haven't cut any

spending when we cut funding. The other thing that puzzles

me

is

the

effect of inflation on budgets and spending and how often we seem to
ignore that.
all know what inflation is.
know costs go up.
know the biggest cost of education is salaries, we know that salaries go
up each year because they keep pace with inflation, which means school
spending goes up. But under the formula we have now, in the second
year of every biennium, the funding does not. So we know how inflation
works. If we don't make inflation adjustments in our funding, we have
cut our funding compared to where inflation is going. I'm just surprised
how often we do that. Face economic facts and stabilize the local property tax by having a state funding that rises with inflation.

We

We

We

SENATOR DISNARD: Senator Below, do you happen to know the second year of the biennium, as you explained, theoretically 5 percent increase, do you have any idea of what the average of that is to the average taxpayer per 1,000 or per 100?
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SENATOR BELOW: This was to simplify an example. In reality, if property values rise by 5 percent you have the same rate, except in the second year of the biennium because the local share has to go up by 15 percent so you'd still have a rise in the rate. The rate would gyrate down
again when the state increased its share.

SENATOR DISNARD: I just wanted to know if it had a rule of thumb,
according to your calculations, what the average in the state property
tax increase is for the local taxpayer.

SENATOR BELOW: I don't know, except that I know that in what is
the second year of our biennium it goes up more, typically goes up significantly more than the rate of increase in the budget because the
state is holding its share flat. I think that's my point, which is if the
cost indeed rises, the state should reflect that each year. If the cost
started going down, then this formula would adjust for that, too. If we
were in a trend where the cost of an adequate education was turning
down, then we would pick up that decline in the second year of the
biennium instead of holding flat. Thank you.
SENATOR GATSAS:

Senator Below, Manchester has a budget that

is

about $100 million?

SENATOR BELOW: Yes.
SENATOR GATSAS: Are

you saying that we receive the state share as
somewhere around 60?
SENATOR BELOW: I would guess that the total state funding is somewhere in that order of magnitude. I mean it varies, it could be as low
as under 50 percent or perhaps a little higher than that.

SENATOR GATSAS:
where around $42

Because,

I

believe, last year the city received

some-

million.

SENATOR MCCARLEY:

That's the grant you received because of the
the formula works. That's your state grant. However you raise the
rate of $660 per thousand, the rest of the amount of money that's involved in an adequate education, which I think would bring you up somewhere close to the state's share.

way

SENATOR GATSAS: But the state's share is not 60 percent?
SENATOR BELOW: Well, yes it is. Because that statewide property tax
that you raise locally
add that in, too.

is

indeed a part of the state share. So you have to

SENATOR GATSAS: Thank you.
on the substitute motion of ought
A roll call was requested by Senator Below.
Seconded by Senator Pignatelli.
Question

is

The following Senators voted

to pass.

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,

Prescott,

Klemm.
Yeas: 11

Motion

failed.

-

Nays: 13
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Question is on the committee report of inexpedient to legislate.
Committee report of inexpedient to legislate is adopted.

NOTICE OF RECONSIDERATION
Senator Gordon served notice of reconsideration on HB 154, relative to
candidates of parties nominated by nomination papers and relative to
vacancies for office on a party ticket.

NOTICE OF RECONSIDERATION
Senator McCarley served reconsideration on HB 622, relative to the time
period for the executive council to confirm nominees to the supreme court.

HB

679, establishing a commission to examine models of out-of-school
care for children in kindergarten through grade 12. Education Committee. Vote 3-0. Inexpedient to legislate, Senator McCarley for the committee.

Senator McCarley moved to have HB 679, establishing a commission to
examine models of out-of-school care for children in kindergarten through
grade 12, laid on the table.

Adopted.

LAID

ON THE TABLE

HB

679, establishing a commission to examine models of out-of-school
care for children in kindergarten through grade 12.

HB

748-FN-A-L, revising the definition of an adequate education and
revising the weighted pupil formula used to calculate the cost of an adequate education. Education Committee. Vote 3-0. Inexpedient to legislate. Senator Gordon for the committee.

HB

Senator Gordon moved to have
748-FN-A-L, revising the definition
of an adequate education and revising the weighted pupil formula used
to calculate the cost of an adequate education, laid on the table.

Adopted.

LAID

ON THE TABLE

HB

748-FN-A-L, revising the definition of an adequate education and
revising the weighted pupil formula used to calculate the cost of an adequate education.

SB 301, relative to an innovation initiative within the division of economic
development. Energy and Economic Development Committee. Vote
Ought to pass, Senator Cohen for the committee.

5-0.

SENATOR COHEN:

This bill directs the New Hampshire Council on Apand Innovation to cooperate with the Division of Economic Development to develop a strategy to insure the state's competitive
position in science and technology. This bill is a request of the Department
of Resources and Economic Development and is intended to further the
state's economic development strategy.
Adopted.
Ordered to third reading.
plied Technology

SB 362, relative to the membership and duties of the New Hampshire film
and

television commission.

Energy and Economic Development Commit-

Vote 5-0. Ought to pass with amendment, Senator Johnson for the
committee.

tee.
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2002-2174S
05/03

Amendment

to

SB 362

Amend RSA

12-A:41-a, III(c) and IV as inserted by section 1 of the bill
by replacing them with the following:
(c) The commissioner of the department of resources and economic
development, or designee, and the commissioner of the department of
cultural resources, or designee, who shall serve as ex officio members
of the commission.
IV. Except for the commissioners of resources and economic development and of cultural resources or their designees, the term of office
for the members shall be 3 years and until a successor is appointed. The
initial members of the commission shall serve staggered terms. Vacancies shall be filled in the same manner and for the unexpired terms. The
members of the commission shall serve without compensation, but shall
be reimbursed for necessary travel and other necessary expenses.

SENATOR JOHNSON: This issue is near and dear to my heart as I was
the prime sponsor of the bill that established the commission. The New
Hampshire Film and Television Commission works with the Film and
Television Bureau at DRED to promote the state as a location for film and
television as well as to encourage the film and television industries in the
state. When the commission was established, the legislation included a
sunset provision. Last year SB 83 was intended to repeal the sunset provision, but the commission sunsetted before the effective date of the bill.
Senate Bill 362 corrects this error and re-establishes the Film and Television Commission. At the same time, the bill adds the commissioner of
the Department of Cultural Resources to the commission. The amendment, which appears on page 4 and 5 of the calendar adds the commissioner of DRED as well. The committee unanimously recommends ought
to pass with amendment.
Amendment adopted.
Ordered to

SB

third reading.

104, relative to regional approaches to instream flow preservation.

Environment Committee. Vote

5-0.

Inexpedient to legislate. Senator

D'Allesandro for the committee.

SENATOR D'ALLESANDRO: The Environment Committee felt that since
all rereferred bills must be out of the Senate today, this would not have
given the committee the appropriate amount of time to work on this piece
of legislation. We all believe that this is an important issue and that the
concerns raised by this bill are currently being drafted in a new bill in the
house. This is why the committee voted unanimously inexpedient to legislate, and we urge the Senate to do the same.

Committee report

of inexpedient to legislate is adopted.

SB 105, relative to instream flow plan requirements. Environment Committee. Vote 4-1. Ought to pass. Senator Johnson for the committee.

SENATOR JOHNSON: Senate Bill 105 is a rereferred bill from the previous session. The long range comprehensive plan required under RSA
483:10a has not been completed or adopted. There is no state-specific
data for which to identify required level of protected instream flows. This
legislation requires that such study should be undertaken or completed
before any protected instream flow levels are adopted, implemented or

SENATE JOURNAL

24

JANUARY

2002

61

enforced under RSA 483 by the Department of Environmental Services.
The Environment Committee voted this bill ought to pass and asks your

support for this important legislation.

Adopted.
Senator Francoeur moved to have
requirements, laid on the table.

SB

105, relative to instream flow plan

Adopted.

LAID ON THE TABLE
SB

105, relative to instream flow plan requirements.

HB

141-L, relative to regulation of junk yards. Environment CommitVote 5-0. Ought to pass with amendment, Senator Below for the
committee.

tee.

2002-2191S
08/09

Amendment
Amend

to

HB 141-LOCAL

by replacing section 5 with the following:
5 Effective Date. This act shall take effect July 1, 2002.
the

bill

2002-2191S

AMENDED ANALYSIS
This amendment changes the effective date from January
July 1, 2002.

SENATOR BELOW: House Bill

141 amends the

1,

2002

to

RSAdeahng with jimkyard

statutes. In the past there's been legislation passed giving the Department
of Environmental Services control on environmental issues with respect to

junkyards so that no harmful pollutants enter our water supply or the
ground water. In particular, this bill focuses on motor vehicle salvage yards
where individuals continue to reregister non-usable vehicles so they do not
have the hassle of registering for the proper permits to have a junkyard.
Under the current RSA, an individual may keep registering automobiles,
which is a loophole in the law to avoid being classified as being a junkyard.
House Bill 141 closes that loophole. The last session of the Senate we referred this bill and the effective date on the original bill was January 1,
2002. So the committee amendment changes the effective date to July 1,
2002. The Environment Committee unanimously voted ought to pass with
this amendment and I urge you do the same. Thank you.

SENATOR BOYCE:

Senator Below, I'm just curious, does this have any
on people who have vehicles they're keeping for the purpose of restoring them or for parts to restore another vehicle?
affect

SENATOR BELOW:

Senator Boyce, what it does is on page 2 of the bill,
states that, and I think this is one of the key sections, "that
motor vehicles which are no longer intended, or in condition for legal
use according to their original purpose, including motor vehicles purchased for the purpose of dismantling the vehicle for parts or for use
as metal for scrap" and it goes on, adjusting the definition of junkyard.
If someone's intending to restore the vehicle, and it is intended to be
restored to its original purpose, which is an operable vehicle, that
would not end up falling under this definition. The previous line, line
17, talks about two or more motor vehicles, if somebody just has one,
in any case, it wouldn't be subject to this. If they have one that they're
intending to restore and another one they're cannibalizing parts for,
18-20,

it
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they would still not be a junkyard because they would only have one,
the one they're dismantling for parts, that fits under the definition of

hnes 18-20.

SENATOR BOYCE: Senator Below, I'm just concerned that if somebody
had, for instance, two '57 Chevy Nomads they were taking the parts off
of because one was wrecked in the front and one was wrecked in the rear,
and they had another one that they were actually rebuilding, that would
constitute the two vehicles and then they're a junkyard. I understand
that the current RSA covers that as well. I was concerned that this
doesn't make it clear that those hobbyists still would be able to do what
they actually are doing whether or not it's covered in the statute. I would
actually prefer that this made it clear that those purposes were authorized rather than continue with the situation where two or more vehicles
is in due fact a junkyard.

SENATOR BELOW: Senator Boyce, I'm trying to refresh my memory
because this issue was discussed in the public hearing on this way back
last year. ... my recollection is it seemed to be, the committee felt it was
resolved and satisfactory. Part of the issue does become that there is a
need to sort of manage the fluids from those vehicles. ... that's the concern. That there is the ability of the Department of Environmental Services to go in and insure that waste from these vehicles that are being
dismantled or whatever, when you start to get into quantities is being
properly managed and is not resulting in contamination of ground water. As you know, any amount of gasoline, whether it's conventional or
nonconventional for instance, includes MTBE, and the problem is when
vehicles sit around not for operable use is when they are at heightened
risk of rusting out or the parts coming apart and the fluids spilling on
the ground.

SENATOR EATON:

Just to address those concerns of Senator Boyce,
understand there is a bill coming over from the House which is being acted on favorably that addresses all those concerns for rebuilding
antique vehicles and vehicles that are somewhat being cannibalized to
I

make another.
Amendment adopted.
Ordered to third reading.

SB 32, exempting dumbwaiters from the elevator law. Executive Departments and Administration Committee. Vote 4-0. Inexpedient to legislate,
Senator Francoeur for the committee.

SENATOR FRANCOEUR: I rise to recommend on behalf of the Executive
Department Administration Committee that SB 32 is inexpedient to legislate. Senate Bill 32 would have exempted dumbwaiters from the elevator law. As of January 18, 2002, 1 received a letter from an individual from
the Department of Labor, and which I believe will clear up the concern
about whether dumbwaiters are covered in the statute or not. The letter
from the department says "based on the results of the evaluation done,
this department finds that the units were accurate within the definition
of a vertical-reciprocating conveyor, than a dumbwaiter. Based on this
conclusion as a vertical reciprocating conveyor, it is not covered by RSA
157-B, the New Hampshire Elevator Inspection Law. This department
does not have jurisdiction." As we heard this bill last year, I was waiting
for the department to proceed with this letter since we finally received it
at this point, I don't believe we need the legislation. The committee unanimously found the bill inexpedient to legislate.
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SENATOR JOHNSON: Just a moment to reflect on this issue. This would
have had a huge impact on my district, and I just want to thank Senator Francoeur and Representative Clegg for all of the hard work they
did on this.
Committee report of inexpedient to legislate is adopted.
SB

79, relative to plumber's licenses. Executive

Departments and Ad-

ministration Committee. Vote 4-0. Interim study, Senator Francoeur for
the committee.

SENATOR FRANCOEUR:

Senate Bill 79 is an important piece of legislation. Since it's original presentation, many new issues have come to
light. On behalf of the Executive Department Administration Committee I would like to refer SB 79 to interim study for further work.

Committee report

of interim study is adopted.

SB

162-FN, relative to privatization contracts for public service. Executive Departments and Administration Committee. Vote 3-2. Inexpedient
to legislate. Senator Prescott for the committee.

SENATOR PRESCOTT: While SB 162 would most likely have a fiscal
impact, a fiscal note was never produced and the legislative budget assistant has been waiting for information from several different agencies.
Senate Bill 162 would have regulated the process by which the state may
use private contractors to perform state functions. As this bill must be
acted upon today and there is still no fiscal note, the committee voted
3-2 that the bill be inexpedient to legislate. Thank you.

SENATOR WHEELER: I just want to draw the Senate's attention to
the findings and intent of the bill because I think it's a bill that does
have some major significance for us. That the General Court finds
using private contractors to provide public services, formerly provided
by public employees, does not always promote the public interest. To
insure that citizens of this state receive high quality public services
at low cost with due regard to the taxpayers of this state, the service
recipients of the needs of the public and private workers, the General
Court finds it necessary to regulate such privatization contracts and
is
to protect those workers who report conditions TAPE
not in any way hindered by the fact that public services are provided
by private contractors. I believe those are really important findings,
but I also understand that it's a bill of some complexity and that the
committee was unable to address all of the issues including the fiscal note. The chair of the committee was courteous enough to solicit
the opinion of the sponsor before they voted yesterday and I sent back
my opinion that I wish it were going to be sent to interim study, and
I think perhaps the chair did not receive that. But under the circumstances, I also understand that it is perfectly possible to bring in a
new bill next year addressing this issue, and that might be just as
effective as putting it into interim study. Therefore I am willing to
accept the inexpedient to legislate motion.

CHANGE

Committee report

SB 171-FN,

of inexpedient to legislate is adopted.

relative to the negotiation of cost items within the public
collective bargaining process and relative to computation of
leave for state police employees injured in the line of duty. Executive
Departments and Administration Committee. Vote 5-0. Inexpedient to
legislate. Senator Flanders for the committee.

employee
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SENATOR FLANDERS:

This was voted unanimously in our committee
because all of the issues are included in our bill
taking care of in a House Bill and passed by the House and the Senate,
and everybody's satisfied with it so I ask that you vote inexpedient to
to inexpedient to legislate

Thank you.
Committee report of inexpedient

legislate.

to legislate is adopted.

SB 187-FN, requiring the state to pay for an independent appraiser in
eminent domain proceedings. Executive Departments and Administration
Committee. Vote 5-0. Ought to pass with amendment, Senator Flanders
for the

committee.

2002-2288S
08/09

Amendment to SB 187-FN
Amend the bill by replacing all after section 1 with the following:
2 New Section; Eminent Domain Procedure Act; Responsibility of State
to Hire Independent Appraiser. Amend RSA 498-A by inserting after section 4 the following

new

section:

498-A:4-a Hiring of Appraiser; State Responsibility. If any interest in
property is to be taken by the state through its eminent domain power,
the state shall pay for the reasonable cost of a qualified appraiser chosen by the property owner and who is licensed to practice in the state
of New Hampshire, to provide the property owner with an objective appraisal of the property to be taken. Such appraiser shall be independent
from, and not under contract to the state or the department or agency
responsible for initiating the eminent domain proceeding.
3 Effective Date. This act shall take effect January 1, 2003.

SENATOR FLANDERS:

I'm not going to take a minute but just say that
several discussions on this bill and I am going to turn it over to
the sponsor to give you the same reasons he gave us to come out ought
to pass today. But it's rather complex and we had a lot of people with
ideas and so I ask Senator Gordon to present it, please.

we had

SENATOR GORDON: Just very briefly, what this bill does, it provides
that in the event that the state is going to be taking your property, that
the state ought to be able to provide you with an independent appraisal
for the value of your property, which seems pretty simple and straightforward to me, but there are people who feel that this would encumber
the state, cause a problem for the state, both in terms of expense and
in terms of complicating the process. Frankly, I'm quite happy with the
bill the way it is, but the state, yesterday, apparently came to the realization that this might pass and became quite concerned and asked if
they might have a little bit of time to address the same issues but in a
different way. That being the case, I'm quite amenable to doing that, but
would suggest that somebody might want to make a motion to table it
with the state some time to come back with a proposal.
SENATOR BARNES: Senator Gordon, is this the case we read about on
the front page of the Concord Monitor yesterday? Does that have something to do with this bill?

SENATOR GORDON: Senator Barnes, I believe that was the genesis of
the bill. A constituent of mine in Belmont who felt, just to give you a very
brief circumstance for those who might not have had the opportunity to
read that. In her particular case, the state had decided it was going to
take her property. They had done what they indicated was an independent appraisal, but they wouldn't share that with her at the time. They
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told her that if she didn't feel she was getting fair market value, and they
told her if she wanted an appraisal, she could go out and hire someone
to do one. And so, under that, was what generated the bill initially.

Senator Boyce moved to have SB 187-FN, requiring the state to pay
an independent appraiser in eminent domain proceedings, laid on

for

the table.

Adopted.

LAID ON THE TABLE
SB 187-FN,

requiring the state to pay for an independent appraiser in
eminent domain proceedings.

HB 206-FN-A, establishing an equipment depository and disabled person's
employment fund in the department of administrative services. Executive
Departments and Administration Committee. Vote 5-0. Inexpedient to legislate.

Senator Larsen for the committee.

SENATOR LARSEN:

I rise to recommend on behalf of the Executive
Departments and Administration Committee that we vote HB 206 inexpedient to legislate. Like another bill that was in this committee and reported earlier, HB 206 was a commendable piece of legislation that established an equipment depository and disabled persons employment fund.
However, the Senate, in its wisdom last year already passed this bill into
law. I checked with the Department of Administrative Services, and they,
in fact, have this fund in place and so the committee unanimously recommends this bill as inexpedient to legislate. Thank you very much.

Committee report

of inexpedient to legislate is adopted.

HB

448, relative to procedures for crews and provision of counseling services following a railway accident. Executive Departments and Administration Committee. Vote 3-2. Inexpedient to legislate, Senator Prescott for
the committee.

SENATOR PRESCOTT:

I

rise to

recommend on behalf of the Executive

Department and Administration Committee that HB 448 is inexpedient
to legislate. House Bill 448 relative to procedures for crews in the provision of counseling services following a railroad accident may not be in
the best interest of the affected parties. Therefore, we were uncomfortable with that in the committee. We decided on inexpedient to legislate
3-2 and would ask that the Senate do the same.

SENATOR

D'ALLESANDRO: Just a few comments about the piece of
legislation that I think are important. Prior to the hearing, we had no
knowledge of what happened when there was an accident in terms of
how an employee was taken care of. What we did find out was that many
of the companies involved the rail companies involved, had never informed their employees that they had a program and that program dealt
with this situation. For example, testimony indicated that one company
had an employee assistance program, but didn't make that employee
assistance program available to its employees. It was after this hearing
that they began to post notice that this EAP program was in place, so
the hearing had a beneficial affect in that respect. It appears to me that
they were negligent in their responsibility to inform their employees that
this benefit was in place. In the event of an accident, obviously we hope
that never occurs, that the employee had an opportunity to receive counseling and to receive that benefit. So I can say one thing, that even though
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what has happened as a result of the
public hearing was that employees were made aware that they had a
benefit and that that benefit was available to them.
this is inexpedient to legislate,

SENATOR LARSEN: I would also like to add that I think that there
are times when legislation in fact accomplishes without passing into
law, the intent of the bill, and this is such an instance that I think
that we need to keep an eye on this as some of us were educated in
the hearing, there are times when people, when railway employees
in fact, have devastating accidents which temper probably the rest of
their lives in terms of how they view their job. When there is a devastating railway accident involving loss of lives, there are clearly times
when people need counseling and need time off to deal with what has
happened through an accident. So I heard just yesterday, after our
discussion in committee, I learned that this is an item which is in
contract negotiations currently in the legislature. We will continue to
watch that these kind of benefits are in fact included. I think that for
the moment, we are comfortable with this bill being inexpedient to
legislate. Thank you.
Committee report

of inexpedient to legislate is adopted.

HB

193, establishing a committee to study state payments for court-ordered placements of special education pupils. Finance Committee. Vote
4-0. Ought to pass with amendment, Senator Barnes for the committee.

2002-2215S
04/09

HB

Amendment to
193
replacing
section
2
with
the
following:
by
2 Effective Date. This act shall take effect July 1, 2003.

Amend

the

bill

SENATOR BARNES: House

Bill 193 is an important piece of legislaHowever, the committee felt it has a few flaws as it is currently
drafted. We would like the opportunity to work on it. Senators Gordon,
Below and Gatsas have agreed to work with the Department of Education to iron out the problems. We want to bring it back this session
tion.

so that's set.

HB

Senator Boyce moved to have
193, establishing a committee to study
state payments for court-ordered placements of special education pupils,
laid on the table.

Adopted.

LAID ON THE TABLE

HB

193, establishing a committee to study state
ordered placements of special education pupils.

payments

for court-

HB 317-FN, revising the New Hampshire Aeronautics Act. Finance Committee. Vote 6-0.

Ought

SENATOR EATON:

to pass,

Senator Eaton for the committee.

HB

317 was requested by the Department of
Transportation, and this bill revises the New Hampshire Aeronautics Act
which was written in 1941 and then revised in the 60's. It will update
This

the act to the current federal terminology. In addition it will increase the
state general fund revenue by a small amount, and the committee rec-

ommended unanimously ought
Adopted.

Ordered to third reading.

to pass.
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SB 52, relative to liquor liability insurance coverage. Insurance
mittee. Vote 5-0.
Ought

to pass

Com-

with amendment, Senator Hollingworth for the committee.

2002-2186S
03/09

Amendment
Amend

the

AN ACT

title

to

of the bill by replacing

SB

it

52
with the following:

relative to liquor liability insurance coverage
liquor licensee training.

and

relative to

Amend RSA

178:2-a as inserted by section 1 of the bill by replacing it
with the following:
178:2-a Insurance for Liquor Liability.
I. If the commission finds that a licensee or applicant has violated RSA
179:5 under circumstances not involving enforcement activity initiated
solely for the purpose of verifying noncompliance with RSA 179:5, the
commission may require, as a condition of the issuance, renewal, or reinstatement of any license that the licensee or applicant furnish sufficient
security for liquor liability of the licensee of up to a limit of $100,000 for
any one person and $300,000 for all persons per incident. Such security
may be provided by:
(a) A continuous certificate of an insurance company or surety company authorized to transact business in this state, attesting to such coverage, which shall remain in effect unless cancelled or non-renewed in
accordance with RSA 417-C, with a copy of notice of cancellation or nonrenewal provided to the commission; or
(b) The deposit with the commission of money or securities satisfactory to the commission. Such securities shall be of a type which may
be legally purchased by a savings bank or trust funds. Money or securities so deposited shall be subject to execution to satisfy judgment for
liquor liability, but otherwise shall not be subject to attachment or execution.

RSA

II. The commission shall adopt rules, pursuant to
541-A, relative to procedures and criteria necessary for a certificate of insurance
for liquor liability to be required for the issuance of a liquor license.
Amend the bill by inserting after section 1 the following and renumbering the original section 2 to read as 3:

New

Subparagraph; Liquor Licenses and Fees; Training Required;
License. Amend RSA 178:2, IV by inserting after subparagraph
(a) the following new subparagraph:
(b) Prior to the effective date of a one-day license, the training program shall be attended by a management representative of the applicant.
2

One-Day

2002-2186S

AMENDED ANALYSIS
This

permits the liquor commission to require, as a condition of the
issuance, renewal, or reinstatement of any license that the licensee or
applicant provide security for liquor liability of the licensee if the licensee
or applicant has violated the prohibition on serving minors or intoxicated
persons. This bill also requires that a management representative of an
applicant for a one-day liquor license attend a training program prior to
the effective date of the license.
bill

SENATOR HOLLINGWORTH: The
ought

to

pass as amended.

And

committee recommends that SB 52
thank, at this time. Senator

I'd like to
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hard work on the amendment and working with others
the bill in its original form to bring this forward. The bill
will permit the Liquor Commission to require a licensee who has been
found to violate and prohibit serving minors or intoxicated persons. Deferred securities: this security does not necessarily have to be in the form
of insurance, but may also be in the form of monies or bonds. These requirements exempt compliance checks by the Liquor Commission. This
bill will protect individuals maybe looking to seek recovery in civil fines
and hold the liquor licensee who provided alcohol to minors more accountable for their actions. This bill will be one more tool for the commissioner to use against repeat offenders. The Insurance Committee
recommends ought to pass as amended.

Gordon

for his

who opposed

Amendment adopted.
Ordered to

SB

third reading.

under workers' compensaInexpedient to legislate, Senator

127, relative to stress-related injuries

Insurance Committee. Vote
Francoeur for the committee.

tion.

SENATOR FRANCOEUR:

5-0.

recommend on behalf of the Insurinexpedient to legislate. Senate Bill 127
was related to stress-related injuries covered under the workers' compensation. For anybody who's been here long enough can realize how
badly it could be needed. This bill is very similar in nature to HB 232
which has already been signed. There is no need at this time to duplicate this legislation. The committee voted unanimously that this bill was
inexpedient to legislate. I encourage the Senate to do the same.
ance Committee that

Committee report

I

SB 127

rise to
is

of inexpedient to legislate is adopted.

HB 295-FN, relative to medicaid recoveries from third party settlements.
Insurance Committee. Vote 5-0. Ought to pass with amendment. Senator
Flanders for the committee.

2002-2192S
05/04

Amendment
Amend

the

bill

by replacing

to

all after

HB

295-FN

the enacting clause with the

fol-

lowing:
1 Public Assistance to Blind, Aged, or Disabled Persons, and to Dependent Children; Recovery of Assistance; Medicaid Recoveries from Third
Party Settlements. Amend RSA 167:14-a, III to read as follows:
III. The state medical assistance program is the payor of last resort
and shall provide medical coverage only when there are no other available resources. Whenever a recipient of medical assistance shall receive
a settlement or an award from a liable third person or party, such recipient shall repay the amount of medical assistance furnished by the
state to the extent that the amount of the recovery makes repayment
possible. If a recipient of medical assistance receives a settlement or an
award from a third party, the settlement or award is subject to disbursement as provided in [ paragraph ] paragraphs Ill-a and IV. [ No attorneys' fees shall be deducted from the amount due the state from such
award or settlement. ]
2 New Paragraph; Public Assistance; Medicaid Recoveries from Third
Party Settlements; Priority of Claims. Amend RSA 167:14-a by inserting after paragraph III the following new paragraph:
Ill-a. The commissioner of health and human services may recover
the full amount of medical assistance furnished by the state if there are
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proceeds available for such recovery after the deduction of reasonable
attorneys' fees, litigation costs, claims by other creditors, and 10 percent
of the remaining net settlement amount for the recipient of medical assistance. Any balance remaining after the state has recovered the full
amount due shall be available to the recipient of medical assistance. No
attorneys' fees shall be deducted from the amount due the state from
such award or settlement.
3 Effective Date. This act shall take effect upon its passage.

2002-2192S

AMENDED ANALYSIS
provides that, when medicaid recipients receive third party
financial settlements, the department of health and human services may
recover the full cost of medical assistance furnished by the state to the
extent there are proceeds available for such recovery after the payment
of certain other claims, including reasonable attorneys fees and costs and
the claims of other creditors.
This bill is a request of the department of health and human services.

This

bill

at 5-0 that HB 295-FN ought
amended. Basically a lot of work went into this last year, and
we could not come up with an agreement and we started again this year
with what became very complicated then something became very simple.
Basically, what we've done is to come up with a formula for any monies
paid by the state and Medicare. If there is a third party recovery, it's out;
the recovery is broken down. What we've agreed upon is obviously the
attorneys' fees come first, and then litigation costs, claims by other credi-

SENATOR FLANDERS: We recommend

to pass as

percent of the recovery stays with the receiver of medical assistance and the balance is returned to the state. My experience in insurance and subrogation, I think this is fair, and I ask that you support
tors, 10

ought

to pass.

SENATOR HOLLINGWORTH:
into statute

what

is

Senator Flanders,
the current practice?

isn't it

true this puts

SENATOR FLANDERS:

I'm not sure, I think yes. Some of the testimony
heard, I'm not sure that we know what we did in the past. Yes, I think
that's what we're doing.

we

SENATOR HOLLINGWORTH: Thank you.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

690, relative to disclosure of nonpublic personal health informaInsurance Committee. Vote 5-0. Inexpedient to legislate, Senator
Hollingworth for the committee.
tion.

SENATOR HOLLINGWORTH: I rise to recommend on behalf of the Insurance Committee that HB 690 is inexpedient to legislate. House Bill
690 would have required insurance licensees to obtain authorization
before disclosing personal health information to consumers or customers. Because of a recent rule change at the Insurance Department, the
legislation is no longer needed. The committee voted unanimously that
the HB 690 is inexpedient to legislate, and we would ask the Senate
to do the same.

Committee report
Recess.

of inexpedient to legislate is adopted.
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of Recess.

SB 1, apportioning state senate districts. Internal Affairs Committee.
Vote 3-2. Ought to pass with amendment, Senator Boyce for the committee.

2002-2268S
03/10

Amendment to SB 1
the bill by replacing section 1 with the following:
State Senate Districts. RSA 662:3 is repealed and reenacted to read

Amend
1

as follows:
662:3 State Senate Districts. The state is divided into 24 districts for
the choosing of state senators, each of which may elect one senator. The
districts shall be constituted as follows:
I. Senatorial district number 1 is constituted of Coos county and
Bartlett, Bethlehem, Chatham, Easton, Franconia, Hart's Location, Jackson, Landaff, Lincoln, Lisbon, Littleton, Livermore, L3nnan, Monroe, Sugar
Hill,

and Woodstock.

number 2 is constituted of Alexandria, Ashland,
Bath, Belmont, Benton, Bridgewater, Bristol, Campton, Dorchester,
Ellsworth, Groton, Haverhill, Hebron, Hill, Holderness, New Hampton,
Northfield, Orford, Piermont, Plymouth, Rumney, Sanbornton, Thornton,
Tilton, Warren, Waterville Valley, and Wentworth.
HI. Senatorial district number 3 is constituted of Albany, Center
Harbor, Conway, Eaton, Effingham, Freedom, Hale's Location, Laconia,
Madison, Meredith, Moultonborough, Ossipee, Sandwich, Tamworth,
and Tuftonboro.
IV. Senatorial district number 4 is constituted of Allenstown, Alton,
Barnstead, Chichester, Epsom, Gilford, Gilmanton, Loudon, New Durham,
Pembroke, Pittsfield, and Strafford.
V. Senatorial district number 5 is constituted of Alstead, Charlestown,
Claremont, Cornish, Hanover, Langdon, Lebanon, Lyme, Plainfield, and
IL Senatorial district

Walpole.
VI. Senatorial district number 6 is constituted of Brookfield,
Farmington, Middleton, Milton, Rochester, Wakefield, and Wolfeboro.
VII. Senatorial district number 7 is constituted of Antrim, Bennington,
Bow, Deering, Dunbarton, Francestown, Goffstown, Hancock, Henniker,
Hillsborough, Weare, and Windsor.
VIII. Senatorial district number 8 is constituted of Acworth,
Andover, Bradford, Canaan, Croydon, Danbury, Enfield, Franklin,
Goshen, Grafton, Grantham, Lempster, New London, Newbury, Newport, Orange, Salisbury, Springfield, Sunapee, Sutton, Unity, Warner,

Washington, and Wilmot.
IX. Senatorial district number 9 is constituted of Bedford, Merrimack,
Mont Vernon, and New Boston.
X. Senatorial district number 10 is constituted of Chesterfield, Gilsum,

Hinsdale, Keene, Marlborough, Marlow, Nelson, Richmond, Roxbury,
Stoddard, Sullivan, Surry, Swanzey, Troy, Westmoreland, and Winchester.
XI. Senatorial district number 11 is constituted of Dublin, Fitzwilliam,
Greenfield, Greenville, Harrisville, Jaffrey, Lyndeborough, Mason,
Milford, New Ipswich, Peterborough, Rindge, Sharon, Temple, and Wilton.
XII. Senatorial district number 12 is constituted of wards 1, 2, and
5 in Nashua, and Amherst, Brookline, and Hollis.
XIII. Senatorial district number 13 is constituted of wards 3, 4, 6,
7, and 9 in Nashua.
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number 14 is constituted of ward 8 in Nashua,
Litchfield, and Pelham.
XV. Senatorial district number 15 is constituted of Boscawen, CanXIV. Senatorial district

and Hudson,

terbury, Concord, Hopkinton,

XVL

and Webster.

number 16

is constituted of wards 1, 2, and
12 in Manchester, and Auburn, Candia, Chester, and Hooksett.
XVII. Senatorial district number 17 is constituted of Brentwood,
Danville, Deerfield, Epping, Fremont, Newfields, Northwood, Nottingham,

Senatorial district

Raymond, Sandown, and Stratham.
XVIII. Senatorial district number 18 is constituted of wards 5, 7, and
8, in Manchester, and Londonderry.
XIX. Senatorial district number 19 is constituted of Derry, Hampstead,
Kingston, Newton, and South Hampton.
XX. Senatorial district number 20 is constituted of wards 3, 4, 6, 9,
10, and 11 in Manchester.
XXI. Senatorial district number 21 is constituted of Durham,
Greenland, Lee, Newington, Newmarket, and Portsmouth.
XXII. Senatorial district number 22 is constituted of Atkinson, Plaistow,
Salem, and Windham.
XXIII. Senatorial district number 23 is constituted of Barrington,
Dover, Madbury, Rollinsford, and Somersworth.
XXIV. Senatorial district number 24 is constituted of East Kingston,
Exeter, Hampton, Hampton Falls, Kensington, New Castle, North Hampton, Rye, and Seabrook.

Recess.

Out of Recess.
Senator Boyce moved to have
on the table.

SB

1,

apportioning state senate districts,

laid

on the motion to lay on the table.
A roll call was requested by Senator Fernald.
Seconded by Senator Below.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13

-

Nays: 11

Adopted.

LAID ON THE TABLE
SB 1, apportioning state senate districts.
SB 3, apportioning congressional districts. Internal Affairs Committee. Vote
3-2.

Ought

to

pass with amendment, Senator Boyce for the committee.

2002-2269S
03/01

Amendment to SB 3
the bill by replacing section 1 with the following:
1 U. S. Representative Districts. RSA 662:1 is repealed and reenacted
to read as follows:

Amend
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662:1 U. S. Representative Districts. The state is divided into 2 disthe choosing of representatives in the congress of the United
States. Each district may elect one representative. The districts shall be
constituted as follows:
I. The first district is constituted of:
(a The counties of
tricts for

1) Carroll,

and
and

2) Strafford;
(b

In the county of Belknap, the towns and city of
Alton,

1)

2) Barnstead,
3) Belmont,
4) Center Harbor,
5) Gilford,
6) Gilmanton,
7) Laconia,
8) Meredith, and
Hampton;
9)

New

(c

and

In the county of Hillsborough, the towns and city of
1) Bedford,
2) Goffstown,
3)
4)

Manchester, and

Merrimack; and

In the county of Merrimack, the town of
1) Hooksett; and
(e In the county of Rockingham, the towns and city of
(d

1)

Auburn,

2) Brentwood,
3) Candia,
4) Chester,
5) Danville,
6) Deerfield,
7) Derry,
8) East Kingston,
9) Epping,
10) Exeter,
11) Fremont,
12) Greenland,
13) Hampstead,
14) Hampton,
15) Hampton Falls,
16) Kensington,
17) Kingston,
18) Londonderry,
Castle,
19)

New

20)
21)
22)
23)
24)
25)
26)
27)
28)
29)

Newfields,

Newington,

Newmarket,
Newton,
North Hampton,
North wood,
Nottingham,
Plaistow,

Portsmouth,

Raymond,
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(30) Rye,
(31) Sandown,
(32) Seabrook,
(33) South Hampton, and
(34) Stratham.
II. The second district is constituted of:
(a) The counties of
(1)
(2)
(3)

Cheshire,
Coos,
Grafton, and

(4) Sulhvan; and
(b) In the county of

(1) Sanbornton,
(2) Tilton; and
(c)

Belknap, the towns of

and

In the county of Hillsborough, the towns and city of

(1)
(2)
(3)
(4)
(5)

Amherst,
Antrim,
Bennington,
Brookline,
Deering,

(6) Francestown,
(7) Greenfield,

(8) Greenville,
(9) Hancock,

(10) Hillsborough,
(ll)Hollis,
(12) Hudson,
(13) Litchfield,
(14) Lyndeborough,
(15) Mason,
(16) Milford,
(17) Mont Vernon,
(18) Nashua,
(19) New Boston,
(20) New Ipswich,
(21) Pelham,
(22) Peterborough,
(23) Sharon,
(24) Temple,
(25) Weare,
(26) Wilton, and
(27) Windsor; and
(d) In the county of Merrimack, the
(2)

Allenstown,
Andover,

(3)
(4)

Boscawen,
Bow,

(1)

(5) Bradford,
(6) Canterbury,
(7) Chichester,
(8)
(9)

Concord,

D anbury,

(10) Dunbarton,
(11) Epsom,
(12) Franklin,

towns and

cities of

73
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(13) Henniker,
(14) Hill,
(15) Hopkinton,
(16) Loudon,
(17) Newbury,
(18) New London,

(19)Northfield,

Pembroke,

(20)
(21)
(22)
(23)
(24)
(25)
(26)

Pittsfield,

Salisbury,
Sutton,

Warner,
Webster, and
Wilmot; and
(e) In the county of Rockingham, the towns of
(1) Atkinson,
(2) Salem, and
(2)

Windham.

Senator Boyce moved to have
laid on the table.

SB

3,

apportioning congressional districts,

Adopted.

LAID ON THE TABLE
SB

3,

apportioning congressional districts.

CACR 5, relating to the rulemaking authority of the supreme court.
Providing that supreme court may adopt rules that have the force and
effect of law, and that the general court may regulate these matters by
statute and may accept or reject any rule adopted by the supreme court,
and that in the event of a conflict between a statute and a rule, the statute, if otherwise valid, shall supersede the rule. Judiciary Committee.
Vote 3-1. Ought to pass with amendment, Senator Gordon for the committee.

2002-2150S
06/01

CACR

Amendment to
5
the resolution by replacing paragraph I with the following:
L That article 73-a of the second part of the constitution be repealed
and reenacted to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the administration of,
and the practice, procedure, and rules of evidence in, all courts in the
state. The rules so adopted shall have the force and effect of law. Notwithstanding part I, article 37, the general court may regulate these
matters by statute and may accept or reject any rule adopted by the
supreme court. In the event of a conflict between a statute and a rule,
the statute, if not contrary to the provisions of this constitution, shall
supersede the rule.

Amend

Amend
IV.

the resolution by replacing paragraph IV with the following:
That the wording of the question put to the qualified voters

shall be:

"Are you in favor of amending article 73-a of the second part of the constitution to read as follows:
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cliief justice of tlie
al] tlie courts.

The

chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the administration of,
and the practice, procedure, and rules of evidence in, all courts in the
state. The rules so adopted shall have the force and effect of law. Notwithstanding part I, article 37, the general court may regulate these
matters by statute and may accept or reject any rule adopted by the
supreme court. In the event of a conflict between a statute and a rule,
the statute, if not contrary to the provisions of this constitution, shall
supersede the rule."

2002-2150S

AMENDED ANALYSIS
This constitutional amendment concurrent resolution provides that the
supreme court may adopt rules that have the force and effect of law, and
that the general court may regulate these matters by statute and may
accept or reject any rule adopted by the supreme court. The resolution
also provides that in the event of a conflict between a statute and a rule,
the statute, if not contrary to the provisions of this constitution, shall
supersede the rule.

SENATOR GORDON: It's been so long, I think I've forgotten what I was
going to say. The CACR 5 comes before us today having already been
initiated in the House, passed the House, and having been heard by the
Senate Judiciary Committee. I guess by means of explanation I should
start with what the purpose of the bill is and then explain why I think
that the Senate Judiciary Committee has current language as ought to
pass. I noticed a group of kids next door in the House today, 4th graders
from some school that came to the State House today to see how government works, and I suspect that they're participating in a course on New
Hampshire government. Just like most of us did when we were in grade
school. I suspect they're learning about the three branches of government.
They're learning that the legislative branch of government legislates. It's
the branch of government that's responsible for passing laws. It's learning that the executive branch of government executes. It's the branch
which is responsible for administering and enforcing the laws. It's also
learning about the judiciary, with the judiciary, it's the branch in effect
that applies the laws. It's the branch that interprets the laws and applies
them to the facts in certain cases, it's adjudication. The issue that's been
raised here in New Hampshire and in particular ever since the adoption
of a prior constitutional amendment, commonly referred to as 73-A, is the
fact that our judiciary does have the opportunity, just as the executive
branch of government has, to adopt rules and put rules in place. Those
rules generally govern the practices, the procedures, the rules of evidence,
and the general administration of the court system. I think that's something that's very worthwhile. We want the court to be able to do that.
When it does that, those rules have the full force and effect of law and
the citizens of this state have to obey those rules just like they do the statutes we pass here in the legislature. In fact, we have given them and
delegated to them, in the constitution, certain legislative powers. Powers
that would commonly be held here in the legislature. We've done the exact same thing in the executive branch of government. We've given the
executive branch of government the ability to adopt rules. But it is taken
for granted, in the executive branch of government, not just here in New
Hampshire, but virtually in every state in every jurisdiction, that when
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the executive branch of government adopts a rule, that that rule can be
overridden by a statute. Any rule adopted can be overridden by a statute.
You don't see any objections and complaints in the executive branch of
government. When it comes to the judiciary, however, we've run into a
problem. That is, we have certain circumstances where the court has indicated where it had dropped adopted rules which go beyond what we
think are the ordinary adjudicated functions of the court. We have some
issues, which have currently arisen, and many of you are familiar with
that, regarding the Judicial Conduct Commission. This body indicated
that it felt it had the authority and the power to adopt a Judicial Conduct
Commission through statute to review the conduct of judges. The court,
on the other hand, has refused to accept the fact that the legislature has
that authority and has that power, that it believes it has that exclusive
authority and power. We've seen the issue with the legislative audit. We
asked to audit the court functions because we give them funding and want
to make sure that funding is adequately applied, appropriately applied.
The court has indicated that perhaps given the separation of powers, we
don't have the authority in the legislature to do that. There was a case
in fact where we adopted a rule of evidence, which we thought was quite
appropriate here in this body in the Senate and the legislature. We proposed the legislation, we sent it to the court for an opinion, and the opinion came back and indicated to us that we had no authority to override
the court on rules of evidence. I think that that's inconsistent with the
basic concepts that we learned in the 4th grade. I think many other people
do, too. I don't think it's an issue of whether frankly, the current constitutional provision is all that bad, unfortunately, it's become a matter of
interpretation. It appears to be this particular court has put itself in a circumstance where it feels not only can it make the laws, it will be the only
body that can review the laws it makes. I doubt very much once they make
the laws that they will find that they are unconstitutional. So the question is, how do we address it? What's wrong with that? It violates one of
those other fundamental principles that we learned in 4th grade. That is,
that we have a system of checks and balances. If the legislature can make
its own laws and be the only one to judge whether they're appropriate,
we would violate the checks and balances. I say to you that if we tell the
courts you are the only ones who can make the laws and the only one that
can review it, we have also violated that system of checks and balances.
Part of the system of checks and balances gives us the right as a body to
propose a constitutional amendment. That's one of the ways that the legislature has of checking the power of the court. TAPE
That's
what CACR 5 is. It's an attempt to say to the court that, yes, we want you
to have the authority to adopt rules, we want you to have the authority
to administer the court's practices, procedures, your administration, rules
of evidence. We want you to do all of those things about the rules. But
when the people of the state, through their elected representatives, say,
"we have a different idea of what the policy in the state should be", the
legislature ought to have the authority in those circumstances to override
it. With one exception, and that is it should not be able to override the
inherent adjudicative power of the court under any circumstances. And I
tell you this is not what this amendment does. It does not abridge the
inherent adjudicative power of the court. Many of you know we heard
testimony, we had testimony from Judge Lynn, who very much supported
this, from Marty Gross who very much supported this particular piece
of legislation. On the other hand, we heard testimony from Attorney
McNamara who came in and said, "yes I agree that that case in the rules

CHANGE
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too far, but I don't really think that's what the court
CACR 5 for a year, and we've got no indication from
the court that isn't what they meant. In fact, quite the contrary, we've
continued to have conflict over the Judicial Conduct Commission, and who
has the authority to do that? So I believe that adopting CACR 5 is appropriate. I think it corrects the balance between the two branches of government, the legislative branch of government and the judicial branch of
government. I would encourage you to support it. We did make one amendment and that amendment had to do with a provision that the House had
put in which we felt didn't specifically say what we wanted it to say. That
is that if a provision or a statute that we adopt, violates the constitution
in some other way than the separation of powers, then the court has every right to find our laws unconstitutional. But they shouldn't find it unconstitutional simply because we don't agree with the court. That's the
5 as
basic issue. In any event, I would encourage you to pass
amended. It requires a roll call vote because it requires a 60 percent vote,
and I believe what we have to do as the first order of business is to adopt

of evidence

went

meant. We've held

CACR

the amendment, which requires a majority vote. I would encourage you
to adopt the committee amendment and then vote CACR 5. Again, not putting this into law, but giving the people of the state of New Hampshire
an opportunity to vote on this at the election in November, 2002.

SENATOR PIGNATELLI: It's hard for me to believe that we are actually
considering a change in the constitution's delicate balance of power under separation of powers doctrine. We're always praising our cherished
constitution and rightfully so. A constitution that has set up a structure
of government that has worked well for so long, we are about to vote to
change a Constitutional Provision, Article 37, Part 1 that has been an important pillar of our state government for 217 years, since 1784. It alarms
me that the House set this wheel in motion. It disturbs me that this body
may follow suit, may do what no other Senate in New Hampshire has seen
fit to do in two centuries of Democratic government. As one of our state's
constitutional law scholars, Frederick Upton of Concord has said, "if there
is anything sacred in our constitution, it is the principle of separation of
power. The concept is perhaps the most important single political science
innovation conceived by our founding fathers". The courts review statutes
in good faith. It is true they are not always right in interpreting legislative intent anymore than we're always right in what we do. That's why
we amend statutes and at times we even rewrite them altogether. When
we have enacted rules concerning court actions and evidentiary rules, the
courts have almost always upheld them, and when they found a constitutional violation on rare occasions, they have said so, giving us the opportunity to revise statutory law in future sessions if we wish. Only rarely
is a statute so flawed that the courts reject it completely. That's how this
beautiful system works and works well. I cast a strong vote of no on this
attempted power grab that has not succeeded in 217 years and for good
reason.
SENATOR WHEELER: Senator Gordon, did I hear you correctly or did I
interpret correctly your words? When I was listening I thought you referred
to this particular court and its actions. And if so, do you consider it to be
appropriate to amend the constitution because of a particular court action?

SENATOR GORDON:

Well a basic rule is what's called stare decisis.
once the court rules the court is then obligated to follow the law.
My belief is that once that law has been established in New Hampshire
law, I believe the court would have an obligation to follow that law.

That

is
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SENATOR WHEELER: Thank you.
SENATOR MCCARLEY: Senator Gordon,

I don't sit on Judiciary so I
haven't had a chance to hear of all these debates. I'm curious about, in
reading this carefully, I think I do understand practices and procedures
and rules of evidence, but I am curious about the issue by rule to regulate the administration of the courts, and having sat through some issues of administration of courts that have come up in the past few years
since I have been in the Senate, that to me is slightly different, and I
guess I'm just asking you if you can reassure me that that is not frankly
our overstepping and rewriting the constitution?

SENATOR GORDON: That's an excellent question. That deals with
the issue of what is administration. In broad terms, as you know, the
constitution includes lots of broad terms that ultimately end up getting flushed out and then decide what they mean at later dates. But
administration is a very broad term. My prospective is that if we were
to exempt administration, and we were to say that we would not have
any authority to overrule administration, that would continue to give
the courts very broad authority. A specific example would be the Judicial Conduct Commission. Because I think you could reasonably argue
that the Judicial Conduct Commission constitutes administration of
the courts. I think that even though I feel very strongly that that is
a legislative prerogative, and we have authority to act in that particular capacity, I think the court could interpret administration broadly
to say, "no, it can't". I think that the real heart of the issue, and we
debated this a little bit in the committee, and I think Senator Fernald
and I have debated it a little bit since. The thing that we want to
preserve, as I indicated when I spoke earlier, is the inherent adjudicated power. What we want are the judges to be able to make objective decisions. Nothing we should do in this body, should abridge that.
I think that's what we really want to exempt as opposed to saying we
want to exempt administration. If that answers your question.
SENATOR LARSEN:

I rise to oppose CACR 5 as we are currently conyour attention to Article 37, the separation of powers section of our constitution. Where it says "in the government of this
state the three essential powers thereof to wit the legislative, executive and judicial ought to be kept as separate from, and independent
of each other as the nature of a free government will admit, or as is
consistent with the chain of connection that binds the whole fabric of
the constitution in one indissoluble bond of union and amity." I stress
that you should look at these words. These words that say, and they
are an essential element of our society as a Democracy. The words that
say they ought to be kept as separate from and independent of each
other as the nature of a free government will admit. They say that we
must do this because it binds the fabric of our constitution in a bond
of unity and amity. We have gotten so far away from this, I am fearful
that CACR 5 steps on this very basic right of a separation of powers. I
urge you to join me in voting no on CACR 5.

sidering

it. I

call

Recess.

Out of Recess.

Question

A roll

is

call

on the adoption of the committee amendment.

was requested by Senator

Seconded by Senator Fernald.

Pignatelli.
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Yes: Burns, Gordon, Johnson,
Boyce, Below, McCarley, Flanders, Roberge, Eaton, O'Hearn,
Francoeur, Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,
Klemm, Hollingworth.
The following Senators voted No: Disnard, Fernald, Pignatelli,
Larsen, Wheeler, Cohen.
Yeas: 18 - Nays: 6

The following Senators voted

Amendment adopted.
In

recess

Senator Burns in the Chair.
Senator Fernald offered a floor amendment.

2002-2315S
04/10

Floor Amendment to CACR 5
the resolution by replacing paragraph I with the following:
I. That article 73-a of the second part of the constitution be repealed
and reenacted to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The chief
justice shall, with the concurrence of a majority of the supreme court
justices, have the power by rule to regulate the administration of, and the
practice, procedure, and rules of evidence in, all courts in the state. The
rules so adopted shall have the force and effect of law. The general court
may regulate rules of practice, procedure, and evidence in all courts in the
state by statute and may accept or reject any rule adopted by the supreme
court. In the event of a conflict between a statute and a rule, the statute,
if not contrary to the provisions of this constitution, shall supersede the
rule. The general court may also establish by statute a committee or committees to review judges and to determine their compliance with any rules
governing judicial conduct.

Amend

Amend
IV.

the resolution by replacing paragraph IV with the following:
That the wording of the question put to the qualified voters

shall be:

"Are you in favor of amending article 73-a of the second part of the constitution to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the supreme court shall be the administrative head of all the courts. The chief
justice shall, with the concurrence of a majority of the supreme court justices, have the power by rule to regulate the administration of, and the
practice, procedure, and rules of evidence in, all courts in the state. The
rules so adopted shall have the force and effect of law. The general court
may regulate rules of practice, procedure, and evidence in all courts in the
state by statute and may accept or reject any rule adopted by the supreme
court. In the event of a conflict between a statute and a rule, the statute,
if not contrary to the provisions of this constitution, shall supersede the rule.
The general court may also establish by statute a committee or committees
to review judges and to determine their compliance with any rules governing judicial conduct."

2002-2315S

AMENDED ANALYSIS
This constitutional amendment concurrent resolution provides that the
supreme court may adopt rules that have the force and effect of law, and
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that the general court may regulate rules of practice, procedure, and
evidence in all courts in the state by statute and may accept or reject
any rule adopted by the supreme court. The resolution also provides that
in the event of a conflict between a statute and a rule, the statute, if not
contrary to the constitution, shall supersede the rule, and that the general court may establish a committee by statute to review judges and
determine their compliance with rules governing judicial conduct.

Senator Fernald withdrew his floor amendment (2315)
Senator Fernald offered a floor amendment.

2002-2321S
04/09

CACR

Floor Amendment to
5
the resolution by replacing paragraph I with the following:
I. That article 73-a of the second part of the constitution be repealed
and reenacted to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the administration of,
and the practice, procedure, and rules of evidence in, all courts in the
state. The rules so adopted shall have the force and effect of law. The
general court may regulate rules of practice, procedure, and evidence in
all courts in the state by statute and may accept or reject any such rule
adopted by the supreme court. In the event of a conflict between a statute and a rule, the statute, if not contrary to the provisions of this constitution, shall supersede the rule. The general court may also establish
by statute a committee or committees to review judges and to determine
their compliance with any rules governing judicial conduct.

Amend

Amend
IV.

the resolution by replacing paragraph IV with the following:
That the wording of the question put to the qualified voters

shall be:

"Are you in favor of amending article 73-a of the second part of the constitution to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the administration of,
and the practice, procedure, and rules of evidence in, all courts in the
state. The rules so adopted shall have the force and effect of law. The
general court may regulate rules of practice, procedure, and evidence in
all courts in the state by statute and may accept or reject any such rule
adopted by the supreme court. In the event of a conflict between a statute and a rule, the statute, if not contrary to the provisions of this constitution, shall supersede the rule. The general court may also establish
by statute a committee or committees to review judges and to determine
their compliance with any rules governing judicial conduct."

2002-2321S

AMENDED ANALYSIS
This constitutional amendment concurrent resolution provides that the
supreme court may adopt rules that have the force and effect of law, and
that the general court may regulate rules of practice, procedure, and
evidence in all courts in the state by statute and may accept or reject
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any rule adopted by the supreme court. The resolution also provides that
in the event of a conflict between a statute and a rule, the statute, if not
contrary to the constitution, shall supersede the rule, and that the general court may establish a committee by statute to review judges and
determine their compliance with rules governing judicial conduct.

SENATOR FERNALD:

think

agree with everything, or 99 percent
when he did the committee report.
However, I cannot support the committee report, I did not vote for it because I believed the language was flawed. To explain that, I need to go
back to some of the history, some of the discussion we've had in committee, some of the discussion that has occurred in the House. But I think
my starting point, just so we're all on the right track, is to repeat something that Senator Larsen said, that is Article 37, Part 1 of our Constitution that's part of the Bill of Rights of our state. Part of our bill of
rights includes the right to separation of powers, and the essential part
is that the three branches ought to be kept as separate from and independent of each other as the nature of a free government will admit.
Keep that in mind as we go through this discussion. The discussion is
about Article 73-a of Part 2 of our Constitution and it has to do with the
rulemaking authority of the Supreme Court. That amendment was
passed a couple of decades ago. The discussion we heard in committee
is that there was an assumption by the legal community, perhaps by the
judiciary, at least some of the judiciary that it gave the court rulemaking
authority, but it did not take away the powers that the legislature had
to make rules of practice and procedure in evidence in the courts. If you
look at our statute books, you will find statutes we have passed in the
past that deal with practice and procedure in the courts. One example
would be what we call summary judgments... before you actually get to
the trial with the witnesses, you can file a motion saying, "there's no real
case here, please decide in my favor". That's a rule of procedure, but
we've done it by statute and no one's ever questioned that we have the
ability to do that. The debate began in 1997 when the legislature was
considering a statute that would have changed a rule of evidence. The
question came up in the legislature, "can we do this"? Maybe we should
ask the Supreme Court if this is constitutional. So a request for an advisory opinion was sent to the Supreme Court. They issued an opinion.
Their opinion said basically that we have separation of powers, that
rulemaking is one of the essential powers of the judiciary; therefore, they
make the rules, we don't, we can't pass that statute. That caused a lot
of people's eyebrows to be raised because they're saying wait a minute,
we thought we always had this power as the legislature to have a say
in the rulemaking that affects the practice, procedure, and evidence in
the courts. So this amendment was present to correct what we believe is
an error on the part of the court. There was a question before that Senator Wheeler asked about how do we know the court thinks this and there
was the response about stare decisis. My understanding is that stare
decisis does not apply to advisory opinions. That's just advice but it's not
definitive, so it is possible if we passed a bill that changed the rule of
evidence, and someone challenged it and it went to the Supreme Court,
it's possible the Supreme Court would say, "no, you can do that". We have
an indication that they will say, "no, we can't make rules." But it's just an
indication; it is not binding on them under that doctrine of stare decisis.
But we have a pretty good indication they think they make the rules and
we don't. I agree that that's wrong. I think that ultimately we have to
have a say in the rulemaking process. I've been around and around on

maybe

of

I

what Senator Gordon

I

said
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and I've heard the arguments on both sides. I'm not going to say
there are no good arguments on the side of those who say the court should
make the rules. They're the experts and we're not. I mean that's one
argument. I accept that as being a valid argument. But what it comes
this,

to is this, and I think this is paraphrasing perhaps what Senator
Gordon said, that we have checks and balances in our systems, and we
have ways of bringing about change. If the Supreme Court said education is a constitutional right, and you don't like that, we can pass a constitutional amendment and change. If we vote for a particular type of
tax and people don't like that, they can vote us out of office and get somebody in here who will do what they want us to do. But if the court says,
"these are the rules," and the people don't like it, and we don't like it,
and the governor doesn't like it, there's nothing we can do about it if they
have all the rulemaking power. It's too much power in one place, and
there's no check or balance. There's no way for us as a people to say "we
want the rules to be different". So this amendment is important to es-

down

tablish that if they make a rule we don't like, the people don't like, the
legislature doesn't like, that there is a process to change it. So I support
the passage of this amendment. Here's where it runs into difficulty. This
amendment has five sentences. The first three sentences are almost identical to what 73 A says now. I don't have any quarrel with the first three
sentences. The problem is in the fourth sentence, where it says "notwithstanding Part 1, Article 37" that's separation of powers; "the general
court may regulate these matters." Those are the key words, "these matters by statute and may accept or reject any rule adopted by the Supreme Court." The problem is the words "these matters". Our question
has to be what does that mean? What are "these matters"? You have to
read the first three sentences. What you find is that these matters are
administration of the courts, and the practice, procedure, and rules of
evidence in the courts. This amendment has been sold to us as being an
amendment having to do with rulemaking. The sell job has been inaccurate. This is not just about rulemaking. The way this is worded, it is
about administration as well. I've gotten a fair amount of communication on this CACR, and when it was reported out to the House, they said
the court retained its rulemaking powers which the legislature may also
be able to regulate these matters by statute. It doesn't say anything about
the legislature taking over administrative functions of the court, but
that's what this amendment does. Representative Phyllis Wood wrote an
article on this, and she had it published in the Republican Newsletter, and
it goes on for half a page talking about this is all about rulemaking - no
mention of administration. I got an e-mail from some group, called
CARE or something, same thing, we need to restore the balance
on rulemaking. We've overlooked an essential point. Which is the point
about administration. Your question might be, "why is this important,
how does it affect the separation of powers?" We start out the amendment
by saying the chief justice is the boss, then in the fourth sentence we say
we're the boss because we can do whatever we want on administrative
matters. We can overrule the chief justice of the Supreme Court on any
administrative matter. We can fire the clerk in Merrimack County, we
can hire new people for Rockingham County, we can do anything we
want and just tell them what to do. In fact maybe the most extreme
example, yet in my mind perhaps the most likely, is we can say the administrative office of the courts no longer is part of the court system.
We're going to set up a new commissioner - nonlawyer, nonjudge - who's
going to be the administrative officer of the courts. He's going to tell the

WE
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sit, at what time, and that's all they do is
down and make decisions. That's why it's a problem.
If we have judges that we don't like, what they're doing with this kind of
setup we're talking about, we have huge power over the judiciary. We
could say, "we don't like what this judge is doing", you've just been reassigned to Coos County. Have a nice long drive from Windham every day.
It would make a mockery of the separation of powers. It would make a
mockery of that basic right from 1784 that we are entitled to an indepen-

judges where to go, where to
just

show up and

sit

dent judiciary. How independent can our judiciary be if all they do is adjudicate, but we tell them where to go, where to sit every day, they have
no powers over how the courts are run. This is why I've proposed a floor
amendment. What it does is it takes out those words "these matters" and
replaces them with "rules of practice, procedure, and evidence in all courts
in the state". So it's clear that when we say we're re-establishing the balance, it's about rules. I'm not contradicting anything that Representative
Wood said. She said she wanted to fix things about rulemaking. I agree

My floor amendment does that.

I'm not undoing what the House
Representative Craig said this is about
rules. It is about rules. Let's make it about rules, not about administration. The other thing that I've done in my floor amendment is I've added
a sentence at the end. Senator Gordon expressed the concern, which he
did again today and then also earlier, that the Supreme Court is poised
to tell us that our Judicial Conduct Commission that we created by statute we don't have the authority to do. But that's part of administration
and, therefore, we can't do it. I disagree with his interpretation. I believe
because we have the power of address and the power to impeach, we obviously have the need to review judges to decide whether we're going to
get rid of them for cause. So I think we can review judges under the
powers that we already have. However, to make it clear, because some
are concerned the court is in a different place, I added the sentence at
the end that says that the legislature or general court may also establish by statute, a committee or committees to review judges and to determine their compliance with any rules governing judicial conduct. I
said committee or committees because I think it's entirely possible we
will have a conduct committee and a review committee that would be
separate from the conduct committee. I think at this point I will sit
down and take any questions you may have. I think that this accomplishes exactly what everyone has set out to accomplish, but it does not
get us into unintended consequences. Our constitution is something
that we should change only with great care and only with caution. I
am concerned that if we leave the committee report the way it is, it is
a huge power grab. It is not a cautious step. We need to stop and think.
Thank you.

with her.

Committee said they wanted

to do.

SENATOR COHEN: On

line 25 did you not mean to bring some greater
which is any rule, isn't that, as worded, a little bit broad?
Doesn't that need to be changed to "any such rule" or something like that
to make it a bit more specific because this could be rather broad?
specificity there

SENATOR FERNALD:

Yes, and actually someone has run downstairs
another floor amendment. Maybe what I should do is
pass it out this time and substitute it for the one that was passed out
before. What I'd like to do is now offer 2002-232 Is and withdraw the floor
amendment that I put forward a moment ago. The only change is on line
10 we've added the word "such" before the word "rule" and also line 25
which is the question as it would appear on the ballot.

and now run

off
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SENATOR BELOW:

I rise in support of the proposed amendment. I think
the right approach to this. It allows the legislature to overturn a rule
concerning procedures, practice, and rules of evidence. That's the area
where we do have some concerns sometimes in setting some parameters
in terms of these matters. Where many other legislatures have traditionally exercised some legislative guidance to the Judicial Branch. I do support the notion that the concept of separation of powers should be that
we should encroach to the minimum extent necessary, and I do not think
we want to put ourselves in the position of being able to administer the
judicial branch by statute, which is what this constitution would do without this amendment. The constitution is very specific in a number of regards where in a sense, it gives us some power over the administration
of the judicial branch, and I think the specificity is purposeful and useful. I would just call your attention to Part 2, Article 4, which is the power
of the general court to establish courts. It provides that we shall forever
have full power and authority to direct and constitute judicatures in
courts of record and other courts, etc. It goes on in Section 72-A, again sort
of reiterates that, establishes the judicial power in the Supreme Court, a
trial court of general jurisdiction under the Superior Court in such lower
courts as the legislature may establish. We have the power to establish
lower courts. It goes on in Article 76, where it talks about all causes of
marriage, divorce, and alimony, appeals from respected judges of probate
shall be heard and tried by the Superior Court until the legislature shall,
by law, make other provisions. So it allows us to make provisions in that
regard TAPE
people may require and the legislature, from
time to time, appoint. So, in these specific instances, we do have the power
to legislatively set some administrative parameters of the court. But I do
not think in general, we should be setting the situation where we can get
in there and by statute potentially micromanage the details of the administration of the judicial branch of government. So I urge for the passage

it is

CHANGE

of this floor

amendment.

SENATOR FERNALD: I was incomplete in my explanation of the changes
in my floor amendment from the committee report. If you look at Line 9,
the sentence there begins, "the general court may regulate." In the committee report it says "notwithstanding Part 1, Article 37, the general court
may regulate." I talked with Judge Lynn about this. Judge Lynn came and
testified in favor of this. He said he didn't see whether those words made
a difference one way or the other. I tend to agree with him because the
sentence that begins on Line 9 and then the sentence that follows that
clearly says that if we pass a statute that contradicts the rules, the statute governs. Those words appear to be extra, and it causes some concern
for us to say... to put language in the constitution that says "notwithstanding the Bill of Rights, we can do this and that". It just kind of sets off alarm
bells. So we did take those words out. I did not want to make an incorrect description of the amendment. I apologize for that.

SENATOR GORDON:

I'm going to speak in opposition to the amendat the same time giving credit to Senator Fernald to try to
address an issue which I think is a legitimate issue for concern. I don't
think this particular amendment does it. First of all, I disagree with
him in the sense that what he's saying is we're talking about administration, we're not talking about rules. I think if you read the language, it specifically addresses that. It says the current language says
the chief justice with the concurrence of the majority of the Supreme
Court justices have the power "by rule" to regulate the administration
of... so it is addressing rules. My interpretation of the constitution is

ment while
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that as far as the inherent judicial powers are concerned, we don't and
no one else has the authority basically, to require the court to adopt
rules. If it wants to create a structure in order to do what it wants to
do, it has that inherent authority under the constitution as an adjudicatory body to do that. It's a constitutional body, a separate branch of
government. This is specifically addressing rules that were adopted.
The issue gets down to the issue of administration. Because I think just
taking out administration is too broad. I know that Senator Fernald
has made a good faith effort to address that and say, "I know what your
concern is, your immediate concern is, it's with the Judicial Conduct
Committee." So he then has gone back in at the end of the amendment
and said, "we'll specifically address the Judicial Conduct Committee".
Well, my concern is bigger than the Judicial Conduct Committee. The
Judicial Conduct Committee is an example. It's not the issue, it's an
example. So I think simply exempting administration goes beyond what
I think is reasonable and expected. So I am going to be voting against
the proposed amendment.

SENATOR PIGNATELLI:

It reminds me of the days when I was back
House and you were the Speaker of the House and up at the podium. Do we really want to have a constitutional amendment that says
that the legislature can adopt rules of evidence? Do we really want to
tell the courts how evidence comes in on cases? I don't want that. To me,
that combines arrogance with ignorance. That is a very dangerous combination. So again, I need to stand up and say I give this a strong no,
and I encourage you all to as well.
SENATOR FERNALD: I'm going to start by congratulating Senator

in the

Pignatelli on a felicitous turn of phrase... that

is, ignorance with arroSenator Gordon. Eventually you're going
to hear all of the discussions I think Senator Gordon and I have had over
the last week and a half or two weeks. His argument is, "well there may
be some areas of administration where the legislature should have a say,
and so we can't say the courts do administration, we can do the final say
on rules." I can tell you from my experience that as much as we try in the
world, there are no bright lines in the world of law. There are times when
we need to make a distinction between procedural rules and what we call
substantive rules. Courts all over the country have tried to draw that line,
and I think they've all made a pretty good muddle out of it. Why I say that
is I will admit that there's going to be a time when we're looking at a rule
of procedure or a rule of administration or an order of administration, and
it's going to get a little muddled. It's going to get gray. There's always a
gray area when we get down to the details. The amendment out of the
committee has no gray area because it gives absolutely everything to the
legislature. That's the problem. The Federalist Papers, Madison said, "if
all men were angels, maybe if all people were angels, we wouldn't need
any government at all". We're not all angels, but we are all here in good
faith. The judges are here in good faith, the governor's here in good faith,
and part of what we do is we create a structure, but we understand people
are going to act in good faith to make it work. I believe my floor amendment passes and we say that the courts are going to do administration,
we can believe in good faith that they're going to run the courts as best
they can. It's not like we're without power. We have the power of the purse.
So we still have a lot of influence over what the court system does and
how it does it. But I'm not willing to accept a situation where we put all
power here, and trash the separation of powers doctrine.

gance.

I

wanted

to

respond

to
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want

to debate it, but I just would
strikes me all of a sudden sitting
here, and that is I just want to say that I don't share the same cynicism
that other people share about the New Hampshire legislature. This is
my eighth year here, and I enjoy being here, and I look at what's been
accomplished in those eight years not by me but by the legislature as a
whole, and I don't think that we've done a lot of harm. I looked just in
the last two years, and there were a lot of things people wanted to do
to our court system. There were a lot of things that I thought would do
the court system harm, then I look at the process that we've put in place
and how we've dealt with those ideas and with those bills, and you know
I don't think we've done the court any harm. We've carefully reviewed
everything that we wanted to do with the court, we've moderated, and
we've done what I think is reasonable and what the people of the state
would expect us to do ultimately - responsible things. I think the legislature acts responsibly. It isn't always pretty, I've got to tell you that, and
I certainly know that. I'm not always happy with the process and the
way things work, but I've got to say generally, I get pretty pleased with
the outcome. I don't always win, I lose a lot. But I have to say that generally, I think that the legislature represents the people well. Most of the
time when we take criticism as a legislature, it's because the people we
represent are divided. I know people are frustrated with us with education funding, those types of issues. But it's because the people are divided,
and we represent the people. So I don't want to get into a much larger
discussion, but I just want to say that I don't share the contempt for the
legislature that other people might share. I think there's a lot to be said
for this legislature. I think we do a pretty good job.
I

don't

make one comment. Because

like to

it

SENATOR WHEELER: I'm afraid the cynicism that I see and the lack of
respect that I see is for the judiciary, and the Senate in the previous biennium rejected this constitutional amendment and, I believe, for very
good reason. It disturbs me that we're revisiting it. I do not feel that amending the constitution in this way is an asset to the legislature, the court
or would improve our constitution. I'm very, very reluctant to amend our
constitution for anything but the gravest of reasons; I consider this to be
a reaction to this particular court and that concerns me deeply, that we
would amend the constitution for those reasons. Therefore, I am completely opposed to any of this sort of amendment. Thank you.
Recess.

Out of Recess.
Question is on the adoption of the floor amendment.

A roll

call was requested by Senator Fernald.
Seconded by Senator Gordon.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, O'Neil, D'AUesandro, Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,

Flanders, Roberge, Eaton, O'Hearn, Pignatelli, Francoeur, Larsen,
Gatsas, Barnes, Prescott, Wheeler, Klemm.
Yeas: 8
Floor

amendment

-

Nays: 16

fails.

SENATOR BELOW:

Senator Gordon,

rent state of the pending

CACR which,

I just want to understand the curas I read it, says, "the general court
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may regulate
to

these matters by statute", and "these matters" refers back
"among other things the administration of all courts in the state". So

that the intention there would be that the general court may in fact regulate all matters of the administration of all the courts in the state by statute. Is that a correct understanding of it?

SENATOR GORDON:

Senator Below, my understanding of that is, that
true to the extent that it applies to the Ward Administration, but
I believe there are certain inherent adjudicative powers which the court
has previously enumerated in its decisions, and I don't believe that the
legislature would have any authority to abridge those powers.

may be

SENATOR BELOW: Okay, thank you.
SENATOR FERNALD: Senator Gordon,
tive powers.

That basically

SENATOR GORDON:

is

you just talked about adjudica-

the power to

Senator Fernald,

make

decisions, is that correct?

believe that those adjudicative
powers would extend beyond just the ability to make decisions, but to
organize and to regulate the courts in such a way as to allow the judges
I

to do so.

SENATOR FERNALD:
is it? I

mean

But that isn't what the word adjudicate means,
word adjudicate mean to make decisions?

doesn't the

SENATOR GORDON: Well, the word adjudicate does, but I think it has
those powers that are necessary in order to perform its adjudicative function.

SENATOR FERNALD:

Senator Gordon,

your interpretation of this
that the legislature has the
right to regulate the administration of the courts but that the court had
adjudicative powers which include powers to administer the courts?

amendment, as drafted by the committee,

so,
is

SENATOR GORDON: Senator Fernald, I believe there're certain inherent powers in the judiciary that it has, that would include an administration of the court to the extend that it's necessary in order to fulfill its
duties. But that doesn't necessarily mean that extends to anything that
the court might define as administration.
SENATOR FERNALD: So you're supporting an amendment that says
the legislature has final say in matters of administration, yet at the same
time, you think that there are areas where we wouldn't have final say
in administration?

SENATOR GORDON: Well,

I guess that's your interpretation of the word
administration. As you know, you don't in the constitution, at least as I
interpret it, there aren't fine lines drawn in the wording in the constitution, and those words ultimately will be fleshed out by the court itself.

SENATOR FERNALD: Rather than further question, I'll just speak because I wasn't getting an answer to the question. What I believe I heard
you say Senator Gordon, is that in the adjudicative powers of the court
there are powers of administration, yet we have an amendment before
us that says the legislature will have the power of administration, final say on administrative matters, and so we have, I see, a constitutional amendment that doesn't make any sense, because according to
your interpretation it says two different things. That they have the
power and we have the power.
SENATOR GORDON:
were posed,

I

In order to answer questions in the manner they
like the opportunity to speak - and that is I do

would also
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see a difference in administration. I believe, and I believe that most
of us believe that the court has certain inherent powers and that is
to adjudicate. We want the court to have those powers, we want them
to be objective, and we don't want to in any way abridge or impune
those powers. On the other hand, the way the current constitutional
amendment is written, it provides rulemaking authority for administration in general. I believe that the legislative should have the ability to abridge that. I don't, for a second, think that the court is going
to allow the legislature to abridge the powers that it has and were
given under the original constitution.

SENATOR FERNALD: We're amending the constitution. You have to be
very careful with what we do. I think we should stop and take stock of
what we're doing when proponents of an amendment are saying things
like "there's a difference between administration in general, which is
what we're talking about here, and adjudicative administrative powers"
putting distinctions that aren't in what we're voting on. It doesn't say
"administration in general"; it simply says "administration". We get the
final say. All kinds of administration. ...to say there are fine distinctions
in administration in general, administration adjudicative, etc., it isn't
in there. We pass this amendment. We're taking all powers, administration to ourselves if the people pass this amendment, which I don't think
they will. But that's another matter.

SENATOR GORDON:

Actually,

I

wasn't going to offer an

amendment

was going to vote on the bill.
Senator McCarley moved to have CACR 5,

right now,

I

relating to the rulemaking
authority of the supreme court. Providing that supreme court may adopt
rules that have the force and effect of law, and that the general court
may regulate these matters by statute and may accept or reject any rule
adopted by the supreme court, and that in the event of a conflict between
a statute and a rule, the statute, if otherwise valid, shall supersede the
rule, laid on the table.

A division

vote

is

requested.
Yeas: 10

Motion

-

Nays: 13

failed.

Question

is

on ordering

to third reading.

A roll call is required.
A 3/5 vote is necessary.
Recess.

Out of Recess.

The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

Klemm.
The following Senators voted No: Below, McCarley, Flanders,
Disnard, Femald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

HoUingworth, Cohen.
Yeas: 12

-

Nays: 12

IVIotion failed.

Senator Gordon offered a floor amendment.
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2002-2322S
06/01

Floor

Amendment

Amend the resolution by replacing all

to

CACR

5

after the resolving clause with the

following:
I. That article 73-a of the second part of the constitution be repealed
and reenacted to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the administration of,
and the practice, procedure, and rules of evidence in, all courts in the
state. The rules so adopted shall have the force and effect of law. The

general court may also regulate these matters by statute provided that
the general court shall have no authority to abridge the necessary adjudicative functions for which the courts were created. In the event of
a conflict between a statute and a rule, the statute shall supersede the
rule, if not contrary to the provisions of the constitution.
II. That the above amendment proposed to the constitution be submitted to the qualified voters of the state at the state general election
to be held in November, 2002.
III. That the selectmen of all towns, cities, wards and places in the
state are directed to insert in their warrants for the said 2002 election
an article to the following effect: To decide whether the amendments of
the constitution proposed by the 2001 session of the general court shall
be approved.
IV. That the wording of the question put to the qualified voters
shall be:

"Are you in favor of amending article 73-a of the second part of the constitution to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the administration
of, and the practice, procedure, and rules of evidence in, all courts in
the state. The rules so adopted shall have the force and effect of law.
The general court may also regulate these matters by statute provided that the general court shall have no authority to abridge the
necessary adjudicative functions for which the courts were created.
In the event of a conflict between a statute and a rule, the statute
shall supersede the rule, if not contrary to the provisions of the constitution."
V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with other constitutional
questions. The ballot containing the question shall include 2 squares
next to the question allowing the voter to vote "Yes" or "No." If no cross
is made in either of the squares, the ballot shall not be counted on the
question. The outside of the ballot shall be the same as the regular official ballot except that the words "Questions Relating to Constitutional
Amendments Proposed by the 2001 General Court" shall be printed in
bold type at the top of the ballot.
VI. That if the proposed amendment is approved by 2/3 of those voting on the amendment, it becomes effective when the governor proclaims
its adoption.
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2002-2322S

AMENDED ANALYSIS
This constitutional amendment concurrent resolution provides that the
supreme court may adopt rules that have the force and effect of law, and
that the general court may also regulate these matters by statute provided
that the general court shall have no authority to abridge the necessary
adjudicative functions for which the courts were created. The resolution
also provides that in the event of a conflict between a statute and a rule,
the statute shall supersede the rule, if not contrary to the provisions of
the constitution.

Recess.

Out of Recess.

SENATOR GORDON: Just briefly, it's a long day, this bill does a couple
of things. First of all it takes out the wording "notwithstanding Part I
Article 37". Senator Fernald spoke earlier and indicated that he had, I
think, talked to Judge Lynn, found that wording wasn't necessary and
it may have cut broader in terms of the separation of power, so that was
removed. The general court may regulate these matters by statute. It
does include administration in general, but it puts in a provision that
says, "but shall have no authority to abridge the necessary adjudicative
functions for which the courts were created". Which from my perspective deals with the issue which I had a belief originally, that was Senator Fernald's concern and that was, he's concerned that what the legislature might do was cut into the objectivity of the court in the way it
handled or managed decisions. Certainly there's no intent to do that. I
also took out one other part in here where it said that the legislature
could accept or reject a rule, which I think is problematic. I don't think
accepting is problematic, but I think rejecting is problematic. So because
that means we don't actually have to act to pass a statute, we could simply reject. What this does is require us to take an affirmative action in
terms of a statute if we don't feel a rule is appropriate. I think that's important to be added in. Again, it says, "in the event of a conflict between
a statute and rule, the statute shall supercede the rule if not contrary
to the provisions of the constitution" leaving in the provision, which I
think is important, that there may be other constitutional grounds for
which statute could be found improper. I think that hopefully, this would
address some of the issues that were brought up earlier and that some
of my colleagues would find this suitable for moving forward.
SENATOR COHEN: Senator Gordon, on this Hne 10 here, without that
"we don't have the authority to abridge the necessary adjudicative functions which the courts have created", who defines that? Does the court
define that or does this general court define that?

SENATOR GORDON: Well, it's interesting you ask because I took that
language out of a court decision in the New Hampshire Supreme Court
decision talking about the essential nature of the courts. It indicated that
its essential nature related to the adjudicative functions and that's where
that language came from, Senator Cohen.
SENATOR COHEN: Are you then answering the question that the courts
themselves determine what are the necessary adjudicative functions for
which the courts were created?
SENATOR GORDON: My understanding is that the
to interpret statutes and the constitution.

SENATOR COHEN: Thank you.

role of the court is
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SENATOR FERNALD: Senator Gordon, I'm thinking about a possible statute that would create the position of court administrator appointed by the
governor, with concurrence of the council and the powers of the administrator would be to hire and fire clerks, hire court security and staff, determine the hours of operation of the courts. I guess my question is would that
statute be, in your opinion, permissible constitutionally, if your floor amendment and then the whole CACR passes and is adopted by the people?

SENATOR GORDON:

Senator Fernald, that's simply speculation. I think
to pass, do I think that the legislature could create a chief
executive officer of the court, and I think the answer to that is probably
yes. I think there is some question as to whether or not the legislature
if

this

were

would have that authority today. I think some would argue that it would,
without any constitutional amendment. The ultimate question is, just to
use a comparison, one of the things the court has said in the past is that
they have the inherent power in the constitution to control the courtroom
and, therefore, they have control over the bailiffs. I don't think once
they've made that ruling that the legislature now has the authority to
abridge that, because they've defined that as necessary to the adjudicative function. So the answer to your question in that regard is no, I don't
think you can because the court has already carved that out and said
that's necessary to the adjudicative function. Do I think that we might be
able to create an administrative structure to provide administration to the
courts? I'm not sure that we don't have that authority to do that now if
we wanted to. I don't think that we've acted in that regard. I don't contemplate necessarily that we would act in that regard, but I suspect there
are people who would argue that we could.

TAPE CHANGE
SENATOR FERNALD: When

the court ruled on court security, was it
based on adjudicative power or was that based on separation of powers?
That is to say, would they have ruled the same way if the separation of
powers doctrine clause was gone?

SENATOR GORDON: I've done nothing in here to abridge what I view
as the separation of powers clause. I've taken out the reference to Part
1 Article 37, which is that clause. The only thing that I've addressed is
the rulemaking authority that wasn't granted to the court until I believe
the Constitutional Convention and the vote of the people in 1979. That's
the only change that's been made in the amendment. When it was referenced earlier that this is a power that's been there since the beginning
of the constitution, I don't believe that that is accurate. In Part II Article 73-a, wasn't adopted by the people of the state of New Hampshire
until either 1978 or 1979. Forgive me for not knowing the year, and put
into place thereafter. So this isn't something that the founders originally
contemplated that we're acting on today. This is something that since
went into place, has since been interpreted by the court in a particular
way, and has caused the legislature concern.
SENATOR HOLLINGWORTH: Senator Gordon you're well aware that
I'm not a lawyer so I have a little hard time figuring this out. But "the
rules that were adopted shall have the force and effect of law", then it
goes on, ... "the general court may also regulate these matters by statute providing that the general court should have no authority", etc. This
appears to me that this is very broad. That this could become a pingpong game. The court makes a rule, the general court comes back in and
says, "no", and then the court goes back and makes another rule and
they come back, and it seems that it's saying they regulate the admin-
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seems like this has opened the door for anything to be taken up by the general court other than just the judicial
question that's before the court. Is that what your intent is, to close the
door on them, running the courts, determining where this judge is going to sit, or where that judge is going to sit?
istration of everything. It

SENATOR GORDON:
tion.

I

I'm sure that you are aware that
certainly don't believe for a minute...

SENATOR HOLLINGWORTH:
what

It

may not be

is

not the inten-

the intention, but isn't that

this does?

SENATOR GORDON: No

I don't believe that's what it does. It doesn't do
anj^hing to the courts that isn't already in place with the executive branch
of government. You asked the question, let me answer it. The governor
testified in favor of this bill. The governor's counsel testified in favor of
this bill. She was asked at the hearing the question, "is the fact that the
legislature can act in the same way you can in adopting rules cause a
problem for the executive branch of government"? The answer is no because both parties. .there may be disagreements as to what a party's view
is in the best interest of the people, but basically both bodies do the same
thing. They represent the people of the state of New Hampshire and presuming that they both have the best interest of the people of the state of
New Hampshire in heart, I don't think it's a problem.
.

SENATOR HOLLINGWORTH: One

further question, would you define
don't know what you mean by 'administration of. Is that defined anywhere in statute? Can I look it up someplace?
Can you tell me, because right now I think that this is only going to cause
more confusion, and while you're trying to clear up the confusion that's
out there, the way this is drafted, if I can't find the word 'administer'
someplace, I don't understand how this doesn't cause a greater problem.

then clearly for me, because

I

SENATOR GORDON: The only answer I can give you is that the constitution isn't intended to provide the flesh of all the laws, that is our job.
It's supposed to provide the basic principles under which we operate. I
think administration is the type of word where generally we understand
what administration means and it provides a broad understanding, and
if it comes time to interpret what administration means, it will be the
Supreme Court of the state of New Hampshire ultimately which determines what that means.
SENATOR HOLLINGWORTH: Isn't that going to cause more confusion?
SENATOR GORDON: I don't beheve it will.
SENATOR FERNALD: One of our able staff got me a copy of Black's Law
I have the definition of the word adjudicate: to rule upon
which I would suggest doesn't shed a whole lot of light on this
debate we're having right now over the word adjudicative. Now, I think
what Senator Gordon is saying is that adjudicative, adjudicate, same
word, that the courts are there to make decisions and then they have
certain inherent powers which is what they've said in the past that are
necessary for them to make decisions. So if we adopt this floor amendment we're somehow limiting what the legislature can do over administrative matters. I asked the question previously about whether the
courts have been making these decisions based on separation of powers
or inherent powers because I think it makes the difference. I know Senator Gordon thinks he understands what this means. I'll tell you I honestly don't know. I'm not saying he's right or wrong, but I have no idea.

Dictionary and
judicially,
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is new, we haven't had a hearing on this, we haven't gone to look
Supreme Court decisions. I would venture a guess that nobody else
here knows whether Senator Gordon is right or not. Where we're getting off, where we were in hearing and where we've been on this amendment in the past, I would suggest that we table this and take a look at
adjudicative and the past decisions and really find out the meaning of
what it is he's proposing we do. Thank you.

This
at

SENATOR BELOW: My initial reaction to

this is to commend Senator
think it may address some of my concerns. It
certainly gets close. I'm just not quite ready to embrace it without a
little bit of reflection. I do think the idea of taking up the accept or
reject rules is good because we don't even do that with the executive
branch. What we do is we can overturn rules, we can object to rules,
but we don't accept or reject them. We can overturn them by enacting
a statute or sort of supercede them, which is what this does. I think
this must be getting close to the right balance. I'm still a little concerned. What I guess my question is, and I do observe that the very
first sentence still says "the chief justice shall be the administrative
head of all the courts", so I don't think we could, by statute, create
somebody else who would be the administrative head. But I guess I sort
of have a question which I'm wondering if the proponents of this would
consider perhaps allowing us to table CACR 5 so that we have a little
bit of time to reflect on this and perhaps come back next week with
something that we can get the 15 votes for. Thank you.

Gordon and say that

I

Recess.

Out of Recess.
Senator Francoeur moved

CACR

to have
5, relating to the rulemaking
authority of the supreme court. Providing that supreme court may adopt
rules that have the force and effect of law, and that the general court
may regulate these matters by statute and may accept or reject any rule
adopted by the supreme court, and that in the event of a conflict between
a statute and a rule, the statute, if otherwise valid, shall supersede the
rule, laid on the table.

Adopted.

LAID ON THE TABLE

CACR

the rulemaking authority of the supreme court.
Providing that supreme court may adopt rules that have the force and
effect of law, and that the general court may regulate these matters by
statute and may accept or reject any rule adopted by the supreme court,
and that in the event of a conflict between a statute and a rule, the statute, if otherwise valid, shall supersede the rule.

HB

5, relating to

134, permitting challenges to judges. Insurance Committee. Vote 4-0.
for the committee.

Ought to pass with amendment, Senator Gordon
2002-2249S
09/01

Amendment
Amend

the

AN ACT

title

to

of the bill by replacing

HB
it

134
with the following:

establishing a pilot program in the superior and district courts
of Merrimack county which allows each party in a civil case
one challenge to the justice assigned to the case.
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the enacting clause with the

fol-

lowing:
1

Pilot

Program

in the Superior

and District Courts of Merrimack

to Permit Judicial Challenges by Parties in Civil Cases.
pilot program in the superior and district courts of Merrimack
I.
county is established to allow each party in a civil case one challenge to
the justice, or marital master, assigned to the case.
II. Under this pilot program, each party to any civil case before the
superior court or a district court in Merrimack county may request that
one justice of the court, or one marital master in a case that may be heard
by a marital master, not be assigned to the case. Such request shall be filed
with the court within 30 days of the return date in any civil case. Upon
timely filing of such a request, the clerk of the court shall not schedule
the case in question with the justice or marital master named in the request.

County

A

2 Legislative Oversight Committee.
I. There is established a legislative oversight committee to study and
make recommendations on the pilot program, established in section 1
of this act, allowing judicial challenges by parties in civil cases in the
superior and district courts of Merrimack county.
II. (a) The members of the legislative oversight committee shall be
as follows:
(1) Three members of the senate, appointed by the president of
the senate.
(2) Three members of the house of representatives, appointed by
the speaker of the house.
(b) Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
III. The legislative oversight committee shall study the pilot program
allowing judicial challenges by parties in civil cases in the superior and
district courts of Merrimack county.
IV. The members of the legislative oversight committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting of the committee shall be held prior to October 1, 2003.
V. The legislative oversight committee shall report its findings and
any recommendations for proposed legislation, including any recommendations for the continuation and expansion of the pilot program, to the
senate president, the speaker of the house of representatives, the senate clerk, the house clerk, the governor, the administrative justice of the
district courts, the chief justice of the superior courts, and the state library on or before January 1, 2004.
3 Repeal. Sections 1 and 2 of this act, relative to the pilot program on
judicial challenges in the superior and district courts of Merrimack county
and the legislative oversight committee, are repealed.
4 Effective Date.
I. Section 3 of this act shall take effect July 1, 2004.
II. The remainder of this act shall take effect July 1, 2002.

2002-2249S

AMENDED ANALYSIS
establishes a pilot program in the superior and district courts
of Merrimack county which allows each party in a civil case one challenge to the justice assigned to the case. The bill also establishes a legislative oversight committee on the pilot program.

This

bill
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SENATOR GORDON: House Bill 134 was sent to the Senate from the
House, it passed the House. What the original bill would have done would
have allowed any party and any legal matter before the courts of the state
to have an automatic challenge to any particular judge. Which means that
if you were a criminal defendant in our courts and you decided there was
a particular judge that you didn't like, that you could automatically have
that judge disqualified from hearing your case. The courts testified in
opposition to the bill indicating that it would create chaos in the system,
that many of the courts only have one judge to begin with which would
mean that there would have to be considerable amount of movement
among court systems and among judges and it was problematic. On the
other hand, the Senate Judiciary Committee thought there might some
merit to the idea perhaps with civil cases, at least, and so what we did
was we took the bill and said we would do a prototype, that we would do
a pilot which would automatically sunset, unlike the family division, it
would automatically sunset in two years. We would do it here in Merrimack
County, in the Superior Court and the District Court, because those are
courts where multiple judges sit, and it would be applied to civil cases
only. So that civil litigants would have the opportunity to say, "there's
a particular judge or a particular marital master that we don't think
should be sitting on our case". The idea is to allow us to have a twoyear period of time when a supervisory legislative committee, a joint
legislative committee could see whether or not this system works, whether
or not chaos would occur in the court system as has been indicated.
They would report back to the legislature to make a determination as
to whether this is an idea which should be going forward into the future. We would recommend with the amendment and with the very
limited pilot that this bill should be passed.
SENATOR LARSEN: House Bill 134 as it's amended, affects Merrimack
County's court system and a pilot project. I received calls pointing out
that in fact Merrimack is a very small court which may be one of the
reasons why it's being targeted for yet another pilot program, but the
problem is that this forces what rotates between two and three judges,
forces increased workload on one who happens to be the one chosen and
causes great disruption within the court system in Merrimack County.
I would ask that we table this and examine which court in fact we do
want to run a pilot project on this. I would point out that in fact this
would put great hardship on the Merrimack courts and ask that this
not be done. Thank you.
SENATOR FERNALD: Back in 1999 Senator Roberge introduced a Senate Bill 57 that was on this subject matter about challenges. I was in judiciary as well and I wasn't quite in agreement with her bill, but I thought
she had a good idea. She and I worked together, came up with an amendment for the committee, which the Senate adopted, but it got killed in the
House, so she reintroduced it this year with the exact same language that
she and I worked out two years ago. We had a whole lot of discussion in
Judiciary, I think as Senator Gordon alluded to, and arrived at the point
that let's try it out for a couple of years in one court and see if it works.
I'm going to vote for it. I think there's an idea here and we should see if
it will work. Maybe it won't work, but at least we've given it a try.

SENATOR ROBERGE: Senator Larsen,
Hillsborough county actually.
Senator Pignatelli moved to have
on the table.

laid

HB

my

original proposal

was

for

134, permitting challenges to judges,
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Yeas: 10

Motion

24

-

Nays: 14

failed.

SENATOR GORDON:

First of all, I would just like to explain that probably there are only three counties where this can be done and the committee discussed that. That's Merrimack, Rockingham, and Hillsborough.
Merrimack, I'm not aware of having another pilot in place right now. I
think that's one of the reasons we picked Merrimack. The other reason
we picked Merrimack is because it's close to the legislature. If we have
a legislative committee, it would be convenient, and the other thing is
it's a relatively small county. It would give us an opportunity to see what
the effect would be. If you have it in a very large county, you might not
be able to see the quality. Rockingham county has had a number of pilots including the Family Division, which is ongoing down there right
now. It's had other pilots that are currently in place including the TAPE
INAUDIBLE ...so we thought Merrimack was the ideal county. We really didn't think it would be an imposition on the court because you do
have multiple judges, and you recuse the judge within 30 days after the
case starts. Which would mean that you have plenty of opportunity to
schedule another judge. So it didn't seem to be that much of a concern in
regard to scheduling for these courts where there were multiple judges
to begin with. It would only apply to those courts. So in any event, if it's
the will of the people to go back and look at the possibility of doing it in
Hillsborough county, if there's some advantage of doing that, I certainly
don't have a problem of tabling it and getting a bill to do that. If it's a
question of somebody just not wanting to go forward with the bill, I'd
just as soon go forward with the bill and get it done.

SENATOR LARSEN:

Senator Gordon, did you have dialogue with those
I don't often have discussions with them, but
they did contact me to say that in fact my understanding, as I say I'm
not in the court system ever, but my understanding was that there are
two judges and a rotating marital master. That in fact the marital master rotates with another judge that comes in and out alternating with
the marital master. The result of which is that in fact that rotation would
mean one of the two standing judges would, in fact, at times be disqualified by this challenge and the caseload of the remaining judge would
become imbalanced. The concern was with such a small number of judges
who are able to sit because of Merrimack's size, that it does in fact throw
off their caseloads and make their workload uneven. Quite honestly, are
you aware that as a lawyer some lawyers may in fact wonder if they
want to challenge these judges particularly in a small court where it's very
obvious that perhaps one is getting challenged more often than another.
Those are issues which, that one wasn't raised, that's my own personal
issue, but those are issues which I wonder if you and the committee considered, and would it not, in fact, be advisable in a larger court where
the balance can be more evenly divided between the judges?
in the

Merrimack court?

SENATOR GORDON: I don't have a problem and, in fact, perhaps if
what we wanted to do was ask the court which county they'd like to have
it in and let the court decide that.
SENATOR D'ALLESANDRO: That was really my question Senator Gordon. Could we go to the court and say which county? I strongly support
this legislation, I did last time, and I thought Hillsborough might be a
better county because of the activity and the number of judges there. So
are you agreeable to that?
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SENATOR GORDON: Yes, I'd be agreeable to that.
SENATOR D'ALLESANDRO: Thank you.
SENATOR FERNALD: I would like to suggest that going to Hillsborough
with this pilot is not a good idea. Let me explain what some of the discussion has been in Judiciary. The debate has been whether we're going to have all kinds of people doing challenges and have all kinds of
movement or whether it's going to be used infrequently. If you put it in
a big county where they've got lots of judges, it's going to work, no matter

whether

there's a lot of people or a few.

go statewide on

The

difficulty, if

we want

to

when we have

counties with one or two judges.
If it's something that's used all the time, it just isn't going to work statewide. Whereas if it's used infrequently, it's not going to be a big inconvenience on Cheshire county if we have these challenges. The idea, I
think, of having it in Merrimack is that it isn't so big that it's easy. We're
going to find out how difficult it is for the courts to deal with it. I think
we should leave it there because they usually have two judges. We're
going to find out whether if it's used a lot, it's going to cause a real problem on a small county.
this, is

SENATOR MCCARLEY: I was
this to committee.

I

going to put forward a motion to rerefer
it might be better than tabling.

just thought

SENATOR GORDON: My

suggestion would be in this particular case, is
do rather than us, as legislators, decide where this ought
to be, I'd like to go to the court and to ask them what county they'd like to
have it in. Let them decide what they think will be the least onerous for
them and then they can come back and tell us what court and we'll put it
in. So I put it on the table rather than putting it back into committee.

what

I'd like to

Senator McCarley moved to have
on the table.

HB

134, permitting challenges to judges,

laid

Adopted.

LAID ON THE TABLE

HB
HB

134, permitting challenges to judges.

180-FN, relative to criminal neglect of elderly, disabled, or impaired
adults. Judiciary Committee. Vote 4-0. Ought to pass with amendment.
Senator Fernald for the committee.

2002-2255S
04/10

Amendment
Amend

the

bill

by replacing

to

all after

HB

180-FN

the enacting clause with the

fol-

lowing:
1 New Section; Criminal Neglect of Elderly, Disabled, or Impaired Adults.
Amend RSA 631 by inserting after section 7 the following new section:

631:8 Criminal Neglect of Elderly, Disabled, or Impaired Adults.
I. In this section:
(a) "Adult" means any person who is 18 years of age or older.
(b) "Caregiver" means any person who has been entrusted with, or
has assumed the responsibility voluntarily, by contract, or by order of
the court, for frequent and regular care of or services to an elderly, disabled, or impaired adult, including subsistence, medical, custodial, personal or other care, on a temporary or permanent basis. A caregiver shall
not include an uncompensated volunteer unless such person has agreed
to provide care and is acting in a fiduciary capacity.
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(c) "Disabled adult" means an adult who has a diagnosed physical
or mental impairment.
(d) "Elderly adult" means an individual who is 60 years of age or

older.

"Impaired adult" means any adult who suffers from an impairof mental illness, developmental disability, organic brain
disorder, physical illness or disability, chronic use of drugs, chronic intoxication, memory loss, or other cause, that causes an adult to lack sufficient
understanding or capacity to make or communicate reasonable decisions
concerning the adult's person or property or to be substantially impaired
in the adult's ability to provide adequately for his or her own care and
(e)

ment by reason

custody.
(f) "Neglect" means the failure or omission on the part of the
caregiver to provide the care, supervision, and services which he or
she has voluntarily, or by contract, or by order of the court agreed to
provide and which are necessary to maintain the health of an elderly,
disabled, or impaired adult, including, but not limited to, food, clothing, medicine, shelter, supervision, and medical services, that a prudent person would consider necessary for the well-being of an elderly,
disabled, or impaired adult. "Neglect" may be repeated conduct or a

single incident.
(g) "Person"

means any natural

ship, unincorporated association, or
(h) "Serious bodily injury"

in

RSA 625:11,

person, corporation, trust, partner-

any other

means

legal entity.

serious bodily injury as defined

VI.

Any caregiver who purposely causes

serious bodily injury to an eldfelony.
or impaired adult by neglect shall be guilty of a class
III. Any caregiver who knowingly or recklessly causes serious bodily
injury to an elderly, disabled, or impaired adult by neglect shall be guilty
of a class B felony.
IV. Nothing in this section shall be construed to alter or impair a
person's right to self-determination or right to refuse medical treatment
as described in RSA 151:21 and RSA 151:21-b.
V. Nothing in this section shall be construed to mean a person is
abused, neglected, exploited, or in need of protective services for the sole
reason that such person relies on or is being furnished treatment by
spiritual means alone through prayer, in accordance with the tenets and
practices of a church or religious denomination of which such person is
a member or an adherent.
VI. Nothing in this section shall be construed to impose criminal
liability on a person who has made a good faith effort to provide for the
care of an elderly, disabled, or impaired adult, but thorough no fault of
his or her own, has been unable to provide such care, or on a person who
is carrying out the request of an elderly, disabled, or impaired person
who is competent to make his or her own decisions.
2 Effective Date. This act shall take effect 60 days after its passage.
II.

erly, disabled,

A

SENATOR FERNALD: The committee worked hard on this. We came up
with an amendment that everybody liked, the department, the committee, and so on. We urge your support. Thanks.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 463-FN, relative to protective services to adults. Judiciary CommitVote 5-0. Ought to pass with amendment, Senator Gordon for the
committee.

tee.
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2002-2257S
01/09

Amendment
Amend

the

bill

by replacing

to

all after

HB

463-FN

the enacting clause with the

fol-

lowing:
Definition Amended; Neglect. Amend RSA 135-C:2, XI to read as follows:
XI. "Neglect" means [ a pattern of conduct rather than action or omission which results in deprivation of services that are necessary to main1

minimum mental and physical health ] an act or omission which
results or could result in the deprivation of essential services or
supports necessary to maintain the minimum mental, emotional,
or physical health and safety of an incapacitated adult.
2 Definitions; Terminology Changed. Amend RSA 161-F:43 to read as
tain

follows:

161-F:43 Definitions. In this subdivision:
[I. "Adult"" means any person who is 18 years of age or older who is
thought to manifest a degree of incapacity by reason of limited mental
or physical function which may result in harm or hazard to himself or
others or who is a person unable to manage his estate.
ih] I. "Protective services" means services and action which will,
through voluntary agreement or through appropriate court action, prevent neglect, abuse or exploitation of incapacitated adults. Such services shall include, but not be limited to, supervision, guidance, counseling and, when necessary, assistance in the securing of nonhazardous
living accommodations, and mental and physical examinations.
[ffir] //. "Abuse" means any act or omission by a person which is not
accidental and harms or threatens to harm an incapacitated adult's physical, mental, or emotional health or safety. The term abuse includes ] any
one of the following:
(a) "Emotional abuse" means the misuse of power, authority, or both,
verbal harassment, or unreasonable confinement which results or could
result in the mental anguish or emotional distress of an incapacitated adult.
(b) "Physical abuse" means the use of physical force which results
or could result in physical injury to an incapacitated adult.
(c) "Sexual abuse" means contact or interaction of a sexual nature
involving an-incapacitated adult [ who is being used ] without his or her
informed consent.
[fV:] ///. "Neglect" means an act [of] or omission which results or
could result in the deprivation of essential services or supports necessary to maintain the minimum mental, emotional or physical health and
safety of an incapacitated adult.
[¥:] rV. "Exploitation" means the illegal use of an incapacitated adult's
person or property for another person's profit or advantage, or the breach
of a fiduciary relationship through the use of a person or a person's property for any purpose not in the proper and lawful execution of a trust,
including, but not limited to, situations where a person obtains money,
property, or services from an incapacitated adult through the use of undue influence, harassment, duress, deception, or fraud.
[¥!?] V. "Serious bodily injury" means any harm to the body which
[

causes or could cause severe, permanent or protracted loss of or impairment to the health or of the function of any part of the body.
[VHt] VI. "Self-neglect" means an act [of] or omission by an incapacitated adult which results or could result in the deprivation of essential
services or supports necessary to maintain his or her minimum mental, emotional or physical health and safety.
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[ VIII. ] VII. "Incapacitated" means that the physical, mental, or emotional ability of a person is such that he is unable to manage personal,
home, or financial affairs in his own best interest, or he is unable to act
or unable to delegate responsibility to a responsible caretaker or caregiver.
3 Clarification of Reporting Requirements. Amend the introductory
paragraph of RSA 161-F:46 to read as follows:
Any person, including, but not limited to, physicians, other health care
professionals, social workers, clergy, and law enforcement officials, [ having reason to believe ] suspecting or believing in good faith that any
[ incapacitated ] adult [ protected under the provisions of this subdivision ]
who is or who is suspected to be incapacitated has been subjected
to [ physical ] abuse, neglect, self-neglect, or exploitation or is living in
hazardous conditions shall report or cause a report to be made as follows:
4 Immunity From Liability. Amend RSA 161-F:47 to read as follows:
161-F:47 Immunity From Liability. Any person or agency, other than an
alleged perpetrator, participating in good faith in the making of a report
of an alleged incident of adult abuse, neglect or exploitation, providing
information relative to such incident or following a reporting protocol developed jointly with the department shall have immunity from
any liability, civil or criminal, that might otherwise be incurred or imposed.
Any [ such participant ] person or agency providing information in good
faith, including materials requested by the department pursuant to
161-F:56, shall have the same immunity with respect to participation
in any investigation by the commissioner or his authorized representative
or in any judicial proceeding resulting from such report.
5 Duties of the Commissioner. Amend RSA 161-F:51 to read as follows:
161-F:51 Duties and Responsibilities.
I. The commissioner or his or her authorized representative, upon
the substantiation of a report of abuse, neglect, or exploitation of an incapacitated adult, shall provide, when necessary, protective services to
such adults.
II. The commissioner or his or her authorized representative shall
refer all cases of serious bodily injury to an incapacitated adult known
or suspected to be the result of abuse, neglect, or exploitation to
local law enforcement, the department of justice or to the county attorney for possible criminal prosecution. The commissioner or his or her
authorized representative [ may ] shall also report other cases of abuse,
neglect, or exploitation [ as he deems appropriate, under procedures to
be developed jointly by the department and the attorney general, ] to
local law enforcement, the department of justice, or [to] the office of
the county attorney for possible criminal prosecution if there is reason

RSA

to believe a crime has been committed.
6 Petition to Probate Court Authorized. Amend RSA 161-F:56 to read
as follows:
161-F:56 Access to Information. In the course of an investigation conducted pursuant to this subdivision, the department's authorized representative may make any inquiries and obtain such information as is
necessary to further such investigation. The department's authorized

may review and photocopy any books, files, medical
records, financial records, photographs or other records on any
medium [ that pertain to patients, residents, clients or ] of an alleged
[ victims ] victim of abuse, neglect, or exploitation. In the event any
person or agency refuses to allow the department access to materials necessary to further its investigation, the probate court,
representative

upon a finding of probable cause, may order the person or agency
to release its records to the

department.
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7 Access to Files. Amend
161-F:57 to read as follows:
161-F:57 Access to Files; Confidentiality. The files maintained by the
department which relate to investigations of alleged instances of abuse,
neglect, or exploitation shall be disclosed only with the written consent
of the victim, or his guardian or attorney, or if such disclosure is required
by court or administrative order. Nothing in this section shall be construed to prohibit the disclosure of information gathered pursuant to an
investigation to a service provider as may be necessary to devise or implement a service plan, [or] to a facility and the appropriate licensing

authority or authorities for an incident occurring within a facility as defined in RSA 151 to the extent necessary to protect the
victim or other facility residents or to comply with state or federal
law to local law enforcement, the department of justice, or a county
attorney, pursuant to RSA 161-F:51, II or to any court in any proceeding where the welfare of the alleged victim or actions of a fiduciary
acting on behalf of an alleged victim are at issue.
8 New Paragraph; Exception Added. Amend RSA 359-C:ll by inserting after paragraph IV the following new paragraph:
V. Subject to the limitations of RSA 359-C:6, the examination by or
disclosure to the department of health and human services of financial
records requested by the commissioner or his or her authorized representative, pursuant to RSA 161-F:56, for the purpose of investigating a
report of alleged abuse, neglect, or exploitation.
9 Effective Date. This act shall take effect July

1,

2002.

2002-2257S

AMENDED ANALYSIS
This

bill

amends the law governing

"protection services to adults"

suspected financial exploitation, as well as abuse, neglect and exploitation, of adults suspected to be incapacitated shall
be reported to the department of health and human services and that
any person or entity, including a financial institution, providing information to an agent of the department in good faith is immune from
to clarify that

liability.

Under this bill, the probate court is authorized to order the release of
records needed by the department to further an investigation. This bill
also amends the definition of "neglect" governing the mental health services system to make it consistent with the definition of "neglect" in the
adult protection law, and authorizes financial institutions to share information with the department for the purpose of investigating a report of
suspected abuse, neglect or exploitation.
This bill is a request of the department of health and human services.

SENATOR GORDON: The committee recommends HB 463 ought to pass
with amendment. Again, this is a bill that was initiated, I believe, by the
Department of Health and Human Services. It would have given them
more of an opportunity to explore the possibilities of people who were
abused or neglected. The only thing I do want to point out for the record
is on Page 17 of the calendar it has an amended analysis and even though
it was amended by the committee, the amended analysis I don't think is
completely accurate. It still addresses the issue of suspected financial
exploitation, and I think in the committee we took out that provision in
regard to expected financial exploitation. That was by agreement between
the groups that had concerns about that and particularly the bankers and
the department. We urge you ought to pass with amendment.
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SENATOR LARSEN: Senator Gordon, you referenced the concern of the
banking industry towards the financial records. Are you comfortable with
the

amendment

in that

it

takes out some of their concerns?

SENATOR GORDON: Very comfortable with the amendment. They were
in

agreement with the amendment.

SENATOR LARSEN: Thank you.
SENATOR GORDON: There were

two interest groups that were very
concerned about this bill. One was the banks, one was the nursing homes,
and they were concerned that they would be held to a standard that they
just couldn't meet, and they were also concerned about people having their
rights abused in that the bill went out so far as to allow the department
certain authority to access their records without a normal warrant or legal
process. In our amendment we addressed those issues.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 466, relative to the selection of replacement justices for supreme court
justices

who

are disqualified to hear cases. Judiciary Committee. Vote 3-0.
for the committee.

Ought to pass with amendment, Senator Roberge
2002-2158S
09/10

HB

Amendment
Amend

the

bill

by replacing

all after

466
to
the enacting clause with the

fol-

lowing:
1

Supreme Court

Justices;

for Disqualified Justices.
acted to read as follows:

Upon

Method

RSA

for

490:3, II

Choosing Replacement Justices

and

III

are repealed and reen-

the retirement, disqualification, or inability to sit of a justhe supreme court, the chief justice or senior associate justice of the supreme court shall determine, taking into consideration the requirements of RSA 490:7, whether a replacement justice or
justices are needed and if so, the number of replacement justices required. The chief justice or senior associate justice may determine that,
for purposes of administrative efficiency, a single replacement justice
should serve in more than one case during an argument session rather
than using different replacement justices during the session. If the determination is made that a replacement justice or justices are needed,
the chief justice or senior associate justice shall notify the clerk of the
supreme court that a replacement justice or justices will be selected. The
following procedure shall be followed in selecting a replacement justice:
(a) The clerk of the supreme court shall request that the chief justice
of the superior court prepare a list of at least 4 active superior court justices available and qualified to serve as a replacement justice. The replacement justice shall be chosen by lot by the clerk of the supreme court from
the active superior court justices available and qualified to serve.
(b) The lots shall be drawn publicly in the chamber of the supreme
court after reasonable notice to the parties.
III. A justice assigned to sit temporarily on the supreme court pursuant to paragraph II of this section shall have all the authority of a supreme court justice to hear arguments, render decisions, and file opinions. No justice shall be assigned to sit on the supreme court in the
determination of any cause or matter upon which the justice has previously sat or for which such justice is otherwise disqualified nor without
such justice's consent.
2 Effective Date. This act shall take effect January 1, 2003.
II.

tice or justices of

SENATE JOURNAL

24

JANUARY

2002

103

SENATOR ROBERGE:

This legislation arose following a recent impeachan attempt to make replacement appointments
as neutral as possible. While the House version of this bill enabled retired
judges to sit, the Senate version removed that. The Judiciary Committee
feels that if the constitution states that judges are not to serve past the
age of 70 years old, then that should be upheld in all cases. The Senate
Committee amendment also simplifies the process required by the Clerk
of the Court, the Judiciary Committee recommends HB 466 as amended

ment proceeding and

ought

is

to pass.

SENATOR D'ALLESANDRO:

I rise to speak against the motion of ought
think when you disqualify a great resource like retired judges,
what you do is give away an opportunity to use this resource. At the
federal level, we bring back justices and ask them to sit on specific cases.
The history of the state of New Hampshire indicates that RSA41 hearings used to be conducted by the governor and executive council. That
provision was done away with, and now they look for a retired judge to
sit on these cases. It saves time, it saves money, and it brings a level of
expertise. I think when you take that expertise and you shove it off to
the side, you do the public a disservice. There are many retired justices
who retire before they're 70. Is 70 a magic age that says you're useless?
I don't think so. It just appears to me that by eliminating this resource,
we're doing a disservice to the public. Thank you Mr. President.

to pass.

I

A division

vote

is

requested.
Yeas: 9

-

Nays: 14

Amendment failed.
SENATOR BELOW:

I think the committee amendment had a good feature to it which is it got rid of the pure random lot drawing which could
be problematic because there may be some Superior Court justices that
just aren't perhaps appropriate to serve in an appellate manner, and yet
I think the House version was good because it still allowed the use of
retired justices who may actually have a lot of knowledge. So I would
like to see some kind of hybrid of the two. So I guess once again, I'm
sorry to suggest this, but I'd like to see this bill laid on the table so that
we can kind of take the best of both versions of the bill. Thank you.

Senator Fernald moved to have HB 466, relative to the selection of replacement justices for supreme court justices who are disqualified to
hear cases, laid on the table.

Adopted.

LAID ON THE TABLE

HB

466, relative to the selection of replacement justices for supreme
court justices who are disqualified to hear cases.

SB 347, establishing a study committee on public building access and
the disabled. Public Institutions, Health and Human Services Committee. Vote 5-0. Ought to pass, Senator McCarley for the committee.

SENATOR MCCARLEY: The constituents brought this bill forward because
we have

oftentimes circumstances where a parent, guardian, or caregiver
of a disabled individual who's the opposite sex of that individual are not able
to access handicap bathrooms in our public buildings. We heard about parents standing at the doorway outside of the bathroom having to talk to their
developmentally disabled child so the child does not feel alone or deserted.
Unisex and family bathrooms are in certain public places today, but not in
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New Hampshire.

This bill creates a study committee to explore how to create this type of access with a minimum effect on the business community.
We recommend unanimously ought to pass.

Adopted.

Ordered to third reading.
SB 328, establishing a committee to study the establishment of a permit system for vessels registered in another state temporarily using the
waters of New Hampshire. Transportation Committee. Vote 5-0. Ought
to pass,

Senator O'Neil for the committee.

SENATOR

it's been a long day, I'll amend my reJust establishes a committee to study the
establishment of a permit system for vessels registered in another state
temporarily using the waters of New Hampshire. Thank you Mr. Presi-

marks

O'NEIL: Being that

to the short version.

dent.

Adopted.

Ordered to third reading.

SB 357, relative to restrictions on the operation of boats. Transportation Committee. Vote 5-0. Inexpedient to legislate. Senator Gordon for
the committee.

SENATOR GORDON: Senate Bill 357 was filed back in the spring. At
that time there was an issue with regard to the safe boater education
program. A compromise has been reached regarding the ages of the program and the problems addressed in HB 1235; therefore, the prime sponsor of the bill has asked that this be inexpedient to legislate. Thank you.
Committee report

of inexpedient to legislate is adopted.

SB

173-FN-A, creating a business profits tax credit for certain donations
made for science and technology equipment and facilities to the university system of New Hampshire or any of its component institutions. Ways
and Means Committee. Vote 4-0. Inexpedient to legislate. Senator Barnes
for the

committee.

SENATOR BARNES: We

spent a lot of time and thought on Senate Bill
173; however, when Senator Johnson came forward this session with a
similar bill focusing on the community technical college system, the committee, in conjunction with Senator Larsen, the prime sponsor of SB 173,
decided to address both the community technical college system and the
university system at the same time. The committee unanimously recomlegislate on SB 173 with the understanding that we
can re-examine tax-exempt donations to the university system in the context of Senator Johnson's new bill. Thank you.

mends inexpedient to

Senator Francoeur moved

SB

173-FN-A, creating a business
to have
profits tax credit for certain donations made for science and technology
Hampshire or
equipment and facilities to the university system of
any of its component institutions, laid on the table.

New

Adopted.

LAID

ON THE TABLE

SB 173-FN-A,
tions

made

creating a business profits tax credit for certain donafor science and technology equipment and facilities to the

university system of
tutions.

New Hampshire

or

any of

its

component

insti-
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SB 177-FN-L, relative to computation of tax increments in municipal
economic development and revitalization districts. Ways and Means Committee. Vote 4-0. Ought to pass, Senator Eaton for the committee.

SENATOR EATON: Senate Bill 177 is a request to the Department of
Resources and Economic Development. Prior to the 1999 tax increment,
financing, or TIF districts allowed municipalities to retain $6.60 state
property taxes for a specific geographic area as a debt service tool on infrastructure projects. The purpose behind a TIF is to give a means to
have funding without going to the overall tax base to create public infrastructure to attract new businesses and new industries into the area,
and the bottom line is it brings us economic growth and increases the
local tax base. Supporters told the committee that the TIF is the only
economic development tool available to municipalities for infrastructure
development. It was unanimous, ought to pass in committee.
Adopted.
Referred to the Finance Committee (Rule #24).

SB 198-FN-A,

expanding the authority of the sweepstakes commission

to establish a 2-year pilot program for video lottery games at state liquor stores, and making an appropriation therefor. Ways and Means
Committee. Vote 4-0. Ought to pass with amendment. Senator Barnes

for the

committee.

2002-2228S
08/04

Amendment
Amend the title of the
AN ACT establishing

bill

to SB 198-FN-A
replacing
it with the following:
by

a gaming oversight authority, and video lottery

gaming.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Chapter; Gaming Oversight Authority and Video Lottery. Amend
RSA by inserting after chapter 287-F the following new chapter:

CHAPTER 287-G
GAMING OVERSIGHT AUTHORITY AND VIDEO LOTTERY
287-G: 1 Definitions. In this chapter:
I. "Centralized data provider" means a provider of centralized gambling data, selected by the gaming oversight authority.
II "Facilities applicant" means the entity, which will participate and
apply for a facilities license, as applicable.
III. "Facilities licensee" means an applicant who is issued a license
by the gaming oversight authority to provide facilities and support to
state operated video lottery locations.
IV. "Facilities license" means the license issued by the gaming oversight authority to a facilities licensee.
V. "Gaming oversight authority" means the authority established by
RSA 287-G:2.
VI. "Sweepstakes commission" means the New Hampshire sweepstakes commission as established by RSA 284:21-a.
VII. "Technology provider" means any person or entity which designs, manufactures, installs, distributes, or supplies video lottery machines for lease to the state for conducting video lottery games in accordance with this chapter.
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VIII. "Token" means the coin, which is not legal tender, sold by a
cashier in a face amount equal to the cash paid by a player for the sole
purpose of playing a video lottery machine at a licensed facility, which
can be exchanged for cash at the same facility where the video lottery
machines are located.
IX. "Video lottery machines" means an electronic, mechanical, or
computerized machine licensed by the gaming oversight authority which,
upon the insertion of cash or tokens is available to be played where, by
chance or skill, or both, the player may receive cash or tokens. Video
lottery machines include, but are not limited to, slot machines, video
poker machines, and other lottery machines. Video lottery machines
shall not include any redemption slot machines and redemption poker
machines as defined in RSA 647 or video poker machines or other similar

machines used

for

amusement purposes

only.

X. "Video lottery employee" means a person employed by the state
in the operation of a video lottery location, including without limitation,
cashiers; floormen; machine mechanics; security personnel or inspectors;
and supervisors or managers.
XI. 'V^ideo lottery location" means a state operated facility authorized
by the local community that contains video lottery machines operated
in accordance with this chapter.
287-G:2 Gaming Oversight Authority.
I. There is hereby established the New Hampshire gaming oversight
authority. The gaming oversight authority shall consist of the commissioner of safety, the commissioner of the department of resources and
economic development, and the commissioner of revenue administration,
or their respective designees. The commissioner of safety shall serve as
the chairperson of the gaming oversight authority.
II. The gaming oversight authority or designee shall exclusively
establish, staff, manage, and operate video lottery locations at facilities
licensed under the provisions of this chapter. The gaming oversight
authority or designee shall operate the video lottery locations at a facility provided by the facilities licensee which contains non-gaming resources such as, dining, liquor, hotel, and any other support resource
approved by the gaming oversight authority. The facilities licensee shall,
at a minimum, provide and pay for heat, electricity, water, sewer, and
maintenance for which the facilities licensee shall receive remuneration

pursuant

RSA

to
287-G:14, III.
license shall be issued to

No

any person under this chapter without the approval of the gaming oversight authority. The gaming oversight authority shall issue licenses only after completion of the investigations set forth in this chapter. All license applications shall be
approved or denied no later than 180 days from the date of application.
No license issued under the provisions of this chapter shall be assigned,
transferred or sold.
IV. The gaming oversight authority shall have general responsibility for the implementation of this chapter and shall adopt rules under
III.

RSA

541-A relative to:
(a) Hearing and deciding

all license applications or recommendations for the suspension or revocation of any license.
(b) Conducting all investigations required with regard to the application, suspension, or revocation of any licensee or applicant.
(c) Conducting hearings pertaining to administrative violations or
rules and collecting all penalties assessed under the provisions of this
chapter.
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Establishing standards and a reasonable fee structure for the

and renewal of licenses

for facilities.

Establishing standards and a reasonable fee structure for the
licensing and renewal of licenses for technology providers.
(f) Establishing technical standards for approval of video lottery
machines, including mechanical and electrical reliability and security
against tampering, as it may deem necessary to protect the public from
fraud or deception and to ensure the integrity of operation.
(g) Establishing criteria for licensing, suspension, and revocation,
(h) Such other rules that may be necessary to implement this
(e)

chapter.
V. The gaming oversight authority shall have the authority to issue
subpoenas and compel the attendance of witnesses, to administer oaths,
and require testimony of witnesses under oath.
VI. Pending the adoption of rules under RSA 541-A, and notwithstanding RSA 541-A:2, the gaming oversight authority shall adopt in-

terim rules including provisions for the publication of public notice of the
period of time for the submission of facilities license applications and
after public hearing and within 60 days of the effective date of this chapter. Such interim rules shall automatically expire upon the adoption of
rules under RSA 541-A.
VII. No later than March 31 in each calendar year, the gaming oversight authority shall provide a report to the fiscal committee of the general court, regarding the operation of video lottery machines. Such report
shall include any recommendations for legislation and any community
concerns.
VIII. (a) The gaming oversight authority shall make and keep records
of all proceedings of its public meetings. A copy of the transcript shall be
made available to any person upon request and payment of the costs of

preparing a copy.
(b) The gaming oversight authority shall keep and maintain a list
of all license applicants and a record of all actions taken with respect
to each applicant. A file and record of the actions by the gaming oversight authority shall be open to public inspection provided, however, that
the information regarding any applicant whose license or registration
has been denied, revoked, or not renewed shall be removed from such
list after 5 years from the date of such action.
(c) The gaming oversight authority shall maintain such other files
and records as it deems necessary. All records maintained by the gaming oversight authority may be maintained in digital format or other
technology, provided that such information is capable of being produced
in written form.
(d) All information and data obtained by the gaming oversight authority shall be confidential and shall not be revealed in whole or in part
except as otherwise provided by law, or upon the lawful order of a court
of competent jurisdiction, or with the approval of the attorney general, to
a duly authorized law enforcement agency.
(e) Notice of the contents of any information or data released, except to a duly authorized law enforcement agency pursuant to subparagraph (d), shall be given to any applicant, registrant, or licensee in a
manner prescribed by the rules adopted by the gaming oversight au-

thority.
IX. The gaming oversight authority may contract for and procure
financial, economic, or security consultants and any other technical and

professional services as the authority

deem

necessary.
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287-G:3 Restrictions. No member or employee of the gaming oversight
authority, the sweepstakes commission, the department of revenue administration, the department of resources and economic development,
or the department of safety shall have a fiduciary interest in any technology provider, facilities licensee, or centralized data provider.
287-G:4 Licensure of Technology Provider and Centralized Data Provider. No technology provider or centralized data provider shall engage
in the business of providing, installing, or repairing video lottery machines
used in this program without a license issued by the gaming oversight
authority.
287-G:5 Restriction on Technology and Centralized Data Provider. No
technology provider or centralized data provider or their employees shall
be entitled to operate video lottery machines within the state.
287-G:6 Restriction of Minors.
L No person under the age of 21 shall play a video lottery machine
authorized by this chapter.
IL No member or employee of any video lottery location, the sweepstakes commission, department of safety, the attorney general's office,
or the gaming oversight authority shall knowingly permit a person under the age of 21 to play or participate in any aspect of the playing of a
video lottery machine.
in. Each violation of this section shall be punishable by a fine of no
more than $1,000 and shall be payable by such person who violates para-

graph L
IV. Each violation of this section shall be punishable by a fine of no
more than $1,000 and shall be payable by the employee or operator lic-

ensee that is found to have violated paragraph II.
287-G:7 Penalty for Tampering or Manipulating. Any person who, with
the intent to manipulate the outcome, payoff, or operation of a video
lottery machine, manipulates the outcome, payoff, or operation of any
video lottery machine by physical, electronic, or mechanical means, shall
be guilty of a class B felony.
287-G:8 Video Lottery Machine Requirements.
I. No video lottery machine shall be used to conduct gaming unless
it is identical in all electrical, mechanical, and other aspects to a model,
which has been specifically tested and licensed for use by the sweepstakes commission.
II. All video lottery machines in operation shall pay out at least 87
percent on an annual basis.
III. The gaming oversight authority shall establish the days and hours
of operation of video lottery locations and shall not be restricted by the
facilities licensee.

Number of Video Lottery Machines.
In the initial 12 months from the effective date of this chapter, the
number of video lottery machines statewide shall be limited to 3,500 to
be distributed at the discretion and judgment of the gaming oversight
authority, but in no case shall a single location have more than 800 machines or fewer than 300 machines.
II. Beginning 12 months after the effective date of this chapter, the
gaming oversight authority may increase or decrease the number of video
lottery machines present at a facilities licensee location, although the total
number of machines statewide may not exceed 5,500 and no video lottery
location shall possess more than 25 percent of the total number of statewide machines. The determination shall be made after careful and due
consideration of the economic conditions, including but not limited to, the
287-G:9 Licenses;
I.
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performance of a particular facilities licensee location that is operating
video lottery machines, the present market conditions, and seasonal increases in tourism.
III. The gaming oversight authority shall issue not more than a total of 8 facilities licenses in the state of New Hampshire. Eligibility shall
be based on, but not limited to the following:
(a) Evidence provided by the applicant that the applicant has received any required local approval.
(b) Regional location of prospective facilities licensee.
(c) A detailed economic plan, filed with the gaming oversight authority, for the municipality and the surrounding region where the prospective facilities licensee is located with supporting documentation to
explain the following:
(1) Unemployment in the area.
(2) Direct and indirect employment gain.
(3) Effect on tourism based economy.
(4) Effect on regional economic development.
(5) Tourist trends.
(d) A business plan, filed with the gaming oversight authority, to
support video lottery machines.
(e) Qualifications of those persons who own or manage the prospective facilities licensee facility.
(f) Regional population.
(g) Vehicle traffic.
(h) Total square footage of the facility and total acreage of such
facility.
(i)
(j)

Availability of suitable infrastructure.
Availability of adequate parking.

(k)

Other information that the gaming oversight authority

may

require.

287-G: 10 Application and License Requirements.
L A facilities licensee applicant shall obtain a facilities license from
the gaming oversight authority. An applicant shall complete and sign an
application on the forms prescribed by the gaming oversight authority.
The application shall include the full name, residence, date of birth, and
other personal identifying information of the applicant, and if a corporation or other form of business enterprise, the same information shall
be provided with respect to each partner, trustee, officer, director, and
any shareholder or other holder who owns more than 5 percent of the
legal or beneficial interests of such entity. All such business entities shall
be registered with the secretary of state.
IL The gaming oversight authority shall refer applications to the
attorney general who shall conduct an investigation. The investigation
may be conducted through any appropriate state or federal law enforcement system and may seek information as to the applicant's financial,
criminal or business background, or any other information which the
attorney general, in his or her sole discretion, may deem relevant to the
subject's fitness to be associated with the ownership or management of
the operation of a facilities licensee in New Hampshire, including but
not limited to, the subject's character, personal associations, and the
extent to which the subject is properly doing business in the manner in
which it purports to operate. The attorney general shall report the results of the investigation to the gaming oversight authority within 90
days after the receipt of the application. Notwithstanding any other law
to the contrary, the results of any such investigation shall be confidential and shall not be subject to disclosure or to public inspection.
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III. In any investigation conducted pursuant to paragraph II, the attorney general or any duly authorized member of the attorney general's
staff may subpoena the attendance of witnesses and require the production of such correspondence, documents, books and papers as deemed
advisable, and for purposes of this section, may administer oaths and take
the testimony of witnesses.
287-G:ll Licensure Requirements.
I. No facilities license shall be issued by the gaming oversight authority unless the applicant has proven to the satisfaction of the gaming oversight authority by clear and convincing evidence:
(a) The financial stability based on audited financial statements,
integrity, and responsibility, considering, without limitation, bank references, business and personal income and disbursement schedules, tax
returns and other reports filed with governmental agencies, and business and personal accounting and check records and ledgers.
(b) The trustworthiness and good reputation of all financial backers, investors, mortgagees, bondholders, and holders of indentures, notes
and other evidences of indebtedness of the applicant.
(c) The good character, honesty and integrity, considering, without
limitation, information pertaining to reputation, criminal record, business activities, and financial affairs covering at least the 10 year period
immediately preceding the filing of the application.
(d) In addition, no facilities license shall be issued by the gaming
oversight authority to any applicant unless the applicant has proven to
the satisfaction of the gaming oversight authority by clear and convincing evidence that each director, officer or similar principal employee and
each direct or indirect owner satisfies the standards for licensure contained in RSA 287-G: 10.
(e) The gaming oversight authority may, in its discretion, waive the
qualification requirement for any such person who is not significantly
involved in the activities of the applicant, does not have the ability to
significantly influence or control the applicant, or for other good cause,
only when written justification is provided.
(f) Except as provided in this chapter, no person who owns, directly
or indirectly, legally or beneficially, 5 percent or less of the equity securities or 50 percent or less of the outstanding debt securities of a publicly traded holding company of an applicant for a facilities license shall
be required to be qualified pursuant to the provisions of this section prior
to the issuance of such a license to the applicant.
(g) If a facilities licensee has 25 or fewer holders of its equity se-

curities, either directly or indirectly, legally or beneficially,
such holder shall satisfy the standards of this chapter.

then each

II. No technology provider's license shall be issued by the gaming
oversight authority after recommendation by the sweepstakes commission
unless the applicant has demonstrated to the satisfaction of the gaming
oversight authority by clear and convincing evidence that it satisfies the
standards contained in paragraph I of this section. The sweepstakes commission shall establish the form of application that shall be completed by
each applicant for a technology provider's license. Each technology provider license applicant shall be subject to the investigation set forth in
RSA 287-G: 10 except that all investigatory reports shall be provided to the
sweepstakes commission and the gaming oversight authority.
III. All information and data required by the gaming oversight authority, the sweepstakes commission, or the division of gaming enforcement to be furnished pursuant to this chapter, or which may otherwise
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be obtained by the gaming oversight authority, the sweepstakes commission, or the division of gaming enforcement in the performance of their
duties under this chapter, except information regarding net machine
income, shall be considered to be confidential and shall not be revealed
in whole or in part except as otherwise provided by law, or upon the
lawful order of a court of competent jurisdiction, or with the approval
of attorney general, to a duly authorized law enforcement agency.
287-G:12 License and Investigation Fees. Anon-refundable license application fee for each class or type of license to be issued under this
chapter shall be $150,000.
287-G:13 Term of License. Any facilities license or technology provider's
license issued pursuant to this chapter and any renewal thereof shall be
valid for 5 years unless earlier suspended or revoked by the gaming oversight authority.

287-G:14 Distribution of Net Machine Income. Net machine income
generated by a facilities licensee shall be distributed and paid as follows:
I. Sixty percent of the annual net revenue shall be deposited in the property tax reduction fund established under RSA 76:3-a.
II. Fifteen percent of the net machine income shall be paid to the
department of safety to be used to pay for the establishment and administration of the division of gaming enforcement.
III. Eight percent of the net machine income shall be paid to the
facilities licensee as a gross lease.
IV. Six percent of the net machine income shall be paid to the technology provider for the leasing and maintenance of the video lottery
machines.
V. Five percent of the net machine income shall go to the school construction and rehabilitation fund established in RSA 287-G:20.
VI. Two and one half percent of the net machine income shall be
evenly distributed to the ten counties to help reduce the county tax.
VII. Two percent of the net machine income shall be paid to the centralized data provider to carry out the responsibilities outlined in this
chapter.
VIII. One percent of the net machine income shall be paid to the city
or town where the facilities licensee facility is located. Revenues will be
distributed based on the number of video lottery machines in that location.
IX. One half of one percent of the net machine income shall be deposited in the gambling addiction prevention fund established in RSA

287-G:21.
X. Any unused portion of moneys disbursed pursuant to paragraphs
II-IX shall be deposited in the general fund.

287-G:15 Gaming Oversight.

The gaming oversight authority

or the division of gaming enforceshall be present at all facilities licensee location at which video
lottery machines are operated by the state at all times whether the facility is open to the public or not.
II. The division of gaming enforcement shall be present at all times
when a video lottery machine is opened to remove or insert any drop box,
hopper, or other mechanism containing money, tokens, or other items of
value. The division of gaming enforcement shall be present in the count
room at all times that money, tokens or other items of value utilized in
video lottery machines are counted.
287-G:16 Penalties.
I. The gaming oversight authority shall have the sole and exclusive
authority, following appropriate hearings and factual determinations, to
I.

ment
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impose penalties against any person for any violation of this chapter or
any rule of the gaming oversight authority or the sweepstakes commission, adopted under the provisions of this chapter.
II. The gaming oversight authority shall have the authority to impose penalties upon any person for any violation of this chapter or the

gaming oversight authority as follows:
Revocation or suspension of a license.
(b) Administrative penalties as may be necessary to punish misconduct and to deter future violations, which penalties may not exceed
$50,000 for each violation.
(c) Order restitution of any moneys or property unlawfully obtained
or retained by a person.
(d) Issue a cease and desist order, which specifies the conduct, which
is to be discontinued, altered, or implemented by the person.
(e) Issue letters of reprimand or censure, which letters shall be
made a permanent part of the file of each person so sanctioned.
(f) Impose any sanctions provided in this paragraph individually
or in combination.
III. In determining appropriate sanctions in a particular case, the
gaming oversight authority shall consider:
(a) The risk to the public and to the integrity of the video lottery
rules of the
(a)

machine operations.
(b) The seriousness of the conduct of the person and whether the
conduct was purposeful or with knowledge that it was in contravention
of the provisions of this chapter or the rules of the gaming oversight
authority.
(c)

(d)
(e)

Any

mitigating circumstances for such conduct.

The prior history of the person involved.
The corrective action taken by the person to prevent future mis-

conduct of a like nature from occurring.
(f) In the case of a monetary penalty, the amount of the penalty
in relation to the severity of the misconduct and the financial means of
the person.
(g) Notwithstanding the foregoing, in the event that a person receives 2 administrative penalties each in the amount of $50,000 during
the term of such person's license, the gaming oversight authority shall
either revoke the license for the balance of the term of the license or
suspend such license for a period of 60 days, as determined by the gaming oversight authority.
287-G:17 Procedures for Adoption by Local Community.

Any town

I.

may

or city in

which a

facilities licensee location is situated

RSA

287-G, to allow the operation of elec-

adopt the provisions of

games

of chance, in the following manner:
In a town, the question shall be placed on the warrant of a special or annual town meeting under the procedures set out in RSA 39:3, and
shall be voted on a ballot; provided, however, if the question is placed on
the warrant at a special town meeting, it shall be the only question at such
special town meeting. In a city, the legislative body may vote to place the
question on the official ballot for any regular municipal election, or, in the
alternative, shall place the question on the official ballot for any regular
municipal election upon submission to the legislative body of a petition
signed by 5 percent of the registered voters.
(b) The selectmen, aldermen, or city council shall hold a public hearing on the question at least 15 days but not more than 30 days before the

tronic

(a)
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question is to be voted on. Notice of the hearing shall be posted in at least
2 public places in the municipality and published in a newspaper of general circulation at least 7 days before the hearing.
(c) The wording of the question shall be substantially as follows:
"Shall we adopt the provisions of RSA 287-G, allowing the operation of
electronic games of chance at the licensed facility located within the town
and operated by the state?"
II. If a majority of those voting on the question vote "Yes," RSA 287-G
shall apply within the city or town.
III. If the question is not approved, the question may later be voted
upon according to the provisions of paragraph I, provided, however, that
the town may consider the question at no more than one special town
meeting and the annual town meeting in the same calendar year.
IV. Alternatively, the selectmen or city council may themselves adopt
the provisions of RSA 287-G with a 60 percent majority vote.
287-G: 18 Declaration of Limited Exemption. Pursuant to section 2 of an
act of Congress of the United States entitled "An act to prohibit transportation of gambling devices in interstate and foreign commerce," approved
January 2, 1951, being Chapter 1194, 64 Stat. 1134, and also designated
as 15 U.S.C. sections 1171-1177, the state of New Hampshire, acting by
and through the duly elected and qualified members of its legislature, does
hereby, in accordance with and in compliance with the provisions of that
section 2 of that act of Congress, declare and proclaim that section 2 of
that act of Congress shall not apply to any gambling device in this state
where the transportation of such a device is specifically authorized by and
done in compliance with the provisions of this chapter and any rules
adopted pursuant to it, and that any such gambling device transported
in compliance with state law and rules shall be exempt from the provisions of that act of Congress.
287-G: 19 Legal Shipment of Gaming Devices into New Hampshire. All
shipments into this state of gaming devices, the registering, recording
and labeling of which has been duly made by the manufacturer or dealer
in accordance with sections 3 and 4 of an act of Congress of the United
States entitled "An act to prohibit transportation of gambling devices in
interstate and foreign commerce," approved January 2, 1951, being chapter 1194, 64 Stat. 1134, and also designated as 15 U.S.C. sections 11711172, shall be deemed legal shipments into this state.
287-G:20 School Construction and Rehabilitation Fund Established.
I. There is established a school construction and rehabilitation fund
in the state treasury. The fund shall only be used for school construction and rehabilitation projects and expenses relating to such projects.
The commissioner of the department of education shall adopt rules pursuant to RSA 541-A, relative to disbursement of funds.
II. All fees collected under RSA 287-G: 14, V shall be credited to the
fund established in paragraph I.
287-G:21 Gambhng Addiction Prevention Fund.
I. A gambling addiction prevention fund shall be established in the
state treasury. The fund shall only be used for gambling addiction prevention projects and expenses relating to the projects and shall be administered by the department of health and human services. The commissioner of the department of health and human services shall adopt
rules relative to the use of funds.
II. All fees collected under RSA 287-G: 14, IX shall be credited to the
fund established in paragraph I.
287-G:22 Property Tax Reduction Fund. There is hereby established
in the office of the state treasurer the property tax reduction fund, which
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shall be kept separate and distinct from all other funds. Revenue collected under RSA 287-G:14, I shall be deposited in this revolving, nonlapsing fund for the sole purpose of providing reduction of property
taxes.
I. The commissioner of revenue administration shall include available moneys in the fund not to exceed $166,000,000 in the education
property tax calculation required under RSA 76:8, and the same amount
shall be transferred to the education trust fund in lieu of property taxes
that would otherwise be collected under RSA 76:3.
II. Any remaining moneys in the fund that exceed the amount referenced in paragraph one shall be deposited in the general fund.
2 Commissioner's Warrant. Amend RSA 76:8, I to read as follows:
I. The commissioner of revenue administration shall annually calculate the proportion of education property tax to be raised by each municipality by multiplying the uniform education property tax rate by the total equalized value of all property in the municipality as determined under
RSA 21-J:3, XIII for the preceding year, except property taxable under
RSA 82 or RSA 83-F. The property tax to he raised by each com-

munity shall be proportionately reduced by the application of
moneys in the education property tax reduction fund pursuant
to RSA 287-G:22, I.
3 New Paragraphs; Application of Receipts. Amend RSA 6:12, I by inserting after paragraph (iiii) the following new paragraphs:
(jjjj) Moneys deposited in the school construction and rehabilitation fund established in RSA 287-G:20.
(kkkk) Moneys deposited in the gambling addiction prevention fund
estabhshed in RSA 287-G:21.
(1111) Moneys deposited in the property tax reduction fund estab-

hshed
4

in

New

RSA 287-G:22.
Section; Sweepstakes

sight Authority.

Commission Supervision of Gaming Over-

Amend RSA 284 by

inserting after section 21-j the

lowing new section:
284:21-k Duties of the Sweepstakes Commission;
Authority. The sweepstakes commission shall:
I.

fol-

Gaming Oversight

Hear and make recommendations

ity all license applications for

to the gaming oversight authortechnology providers and centralized data

providers.
II. Collect all license fees imposed upon any applicant and all taxes
imposed by this chapter.
III. Certify net machine income by inspecting records, conducting
audits, having its agents on site, or by other reasonable means.
IV. Establish a central computer system at a location designated by
the gaming oversight authority linking all video lottery machines to a
central mainframe to ensure control over the video lottery machines.
V. Enter into lease agreements with up to 3 technology providers to
provide video lottery machines to the state. Lease agreements shall
provide that the technology provider supply the quantity and quality of
video lottery machines determined by the sweepstakes commission and
the gaming oversight authority in a timely and efficient manner, and
shall be paid with a percentage of the net machine income, as provided
in RSA 287-G:14, IV. The technology provider shall provide all maintenance and service of its video lottery machines at no additional charge
or fee to the state. Each agreement shall also provide that the technology provider shall be required to replace 30 percent of its video lottery
machines on a yearly basis, based on the machine's revenue production.
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VI. Establish technical standards for approval of video lottery machines, including mechanical and electrical reliability and security against
tampering, as it may deem necessary to protect the public from fraud or
deception and to ensure the integrity of the operation.
VII. The sweepstakes commission shall have the authority to issue
subpoenas and compel the attendance of witnesses, to administer oaths
and to require testimony under oath.
VIII. Not later than March 31 in each calendar year of this program,
provide a report to the gaming oversight authority and legislative fiscal
committee regarding the generation of revenues of video lottery machines.
IX. The sweepstakes commission shall cause to be made and keep a
record of all proceedings held at public meetings of the sweepstakes commission.
copy of the transcript shall be made available to any person
upon request and payment of the costs of preparing the copy.
X. The sweepstakes commission shall keep and maintain a list of all
technology provider applicants and licensed technology providers together
with a record of all actions taken with respect to such applicants.
file
and record of the actions by the sweepstakes commission shall be open to
public inspection provided, however, that the information regarding any
applicant whose license or registration has been denied, revoked, or not
renewed shall be removed from such list after 5 years from the date of
such action.
XI. Maintain such files and records as the sweepstakes commission

A

A

and gaming oversight authority deem necessary.
XII. All information and data obtained by the sweepstakes commission under this section shall be confidential and shall not be revealed
in whole or in part except as otherwise provided by law, or upon the
lawful order of a court of competent jurisdiction, or, with the approval
of the attorney general, to a duly authorized law enforcement agency.
XIII. Notice of the contents of any information or data released, except to a duly authorized law enforcement agency, shall be given to any
applicant, registrant, or licensee in a manner prescribed by the rules
adopted by the sweepstakes commission.
XIV. Establish in conjunction with the gaming oversight authority
by rules adopted under RSA 541-A, the value of prizes, which may be
awarded, and the cost of play for each video lottery game played on a
video lottery machine.
XV. Pending the adoption of rules under RSA 541-A, and notwithstanding RSA 541-A: 18, the sweepstakes commission shall adopt interim
rules after public hearing. Such interim rules shall automatically expire
in accordance with RSA 541-A: 19.
5 New Paragraph; Attorney General; Temporary or Contract Investigators. Amend RSA 21-M:3 by inserting after paragraph VII the following new paragraph:
VIII. The attorney general may hire temporary investigators or contract for investigatory services to facilitate background investigations
required under RSA 287-G, and said investigators may be paid from licensing fees paid under RSA 287-G: 12.
6 New Section; Division of Gaming Enforcement. Amend RSA21-P by
inserting after section 8 the following new section:
21-P:8-a Division of Gaming Enforcement.
I. There is hereby established a division of gaming enforcement
under the supervision of an unclassified director of gaming enforcement
whom shall be responsible for the following functions, in accordance with
applicable laws:
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(a) Manage, and hire employees for the day-to-day operation of
video lottery locations ensuring the integrity of the program. Gaming enforcement employees shall be assigned to all locations and will
be present at all times whether the location is open or closed.
(b) Investigate violations of RSA 284 or RSA 287-G and the rules
adopted under the provisions of RSA 284 or RSA 287-G and initiate proceedings before the gaming oversight authority for such violations.
(c) Report the results of any investigation conducted to the sweepstakes commission and the gaming oversight authority.
(d) Participate in any hearing conducted by the sweepstakes commission or gaming oversight authority.
II. The commissioner of safety shall organize the division into such
units as the commissioner deems necessary.
7 Compensation of Certain State Officers; Director of Gaming Enforceall

ment.

Amend RSA 94:l-a,

I

by:

Inserting in Grade GG:
Department of safety director of gaming enforcement
8 New Subparagraph; Liquor Sales. Amend RSA 178:20, V by inserting after subparagraph (u) the following new subparagraph:
(v) Facilities License. The commissioner may issue a special license
to any person holding a facilities license with respect to a facilities licensee
location under the provisions of RSA 287-G. Such special license shall
allow the sale of liquor, wine, and beverages in a dining room, function
room, gaming room, lounge, or any other area designated by the commissioner, without regard to whether meals are served within, but only during the time video lottery gaming is being conducted under RSA 287-G and
pursuant to applicable state law.
9 New Subparagraph; Authorized Video Lottery Games of Chance Machines Not Prohibited. Amend RSA 647:2, V by inserting after subparagraph (c) the following new subparagraph:
Video lottery machines authorized pursuant to RSA 287-G.
10 Contingent Repeal. If a constitutional amendment to the New Hampshire constitution is adopted by the voters at any time subsequent to the
effective date of this act providing that the state is not the guarantor of
adequate education funding, then sections 1-9 of this act shall be repealed.
11 Effective Date. This act shall take effect July 1, 2002.

2002-2228S

AMENDED ANALYSIS
provides for video gambling to be regulated, establishes the
division of gaming enforcement, and establishes the gaming oversight
authority. This bill determines the disbursement of all proceeds of video
gambling with 60 percent of the proceeds being used to reduce the state
property tax and provides money for the general fund, and establishes
new funds for school construction and rehabilitation, and for gambling
addiction and prevention.

This

bill

SENATOR BARNES:

This time I'm not going to give you a choice.

the short version and

I

move

It's

to table.

Senator Barnes moved to have

SB 198-FN-A,

expanding the authority

of the sweepstakes commission to establish a 2-year pilot program for
video lottery games at state liquor stores, and making an appropriation
therefor, laid on the table.

Adopted.
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LAID ON THE TABLE
SB 198-FN-A,

expanding the authority of the sweepstakes commission
to estabUsh a 2-year pilot program for video lottery games at state liquor stores, and making an appropriation therefor.

SB

312, relative to quarterly payment of estimated interest and divitax. Ways and Means Committee. Vote 4-0. Ought to pass with
amendment, Senator D'Allesandro for the committee.

dends

2002-2198S
09/01

Amendment to SB 312
by replacing section 2 with the following:
2 Effective Date. This act shall take effect January 1, 2004.

Amend

the

bill

SENATOR D'ALLESANDRO: This bill proposes that the tax threshold for
quarterly interest and dividends estimates to be raised from the
current $200 to $500. The genesis of this bill is from a constituent who
feels the change would save taxpayers and the DRA time and expense. The
DRA estimated the taxpayers with a tax between $500 and $200 accounted for $817,250. This amount would be lost from the quarterly receipts, but would be recaptured upon filing the return. The committee
drafted an amendment which would reduce the impact of the revenue
delay by putting off the effective date from July 1, 2002 to January 1,
2004. The committee unanimously recommends ought to pass.
filing

Amendment adopted.
Ordered to third reading.

SB 317, establishing a committee to study boat registration fees and
eradication of milfoil and other exotic weeds. Wildlife and Recreation
Committee. Vote 5-0. Ought to pass, Senator D'Allesandro for the committee.

SENATOR

D'ALLESANDRO: The prime sponsor of this bill, Senator
Pignatelli, asked the committee to find it inexpedient to legislate in favor of
592 which would increase boat registration fees to finance a
grant program to deal with milfoil. The New Hampshire Marine Trad-

HB

ers, New Hampshire Lakes Association, New Hampshire Waterworks
Association, and several members of the committee preferred to establish a study committee. Since an increase in boat registration fees may
prove controversial, there is no assurance that HB 592 will succeed. The
committee felt it would be prudent to establish a committee to study the
most effective way of funding efforts to control and eradicate milfoil,
including increasing boat registration fees. The committee understands
that milfoil is growing and is an urgent problem in our lakes. However,
the questions of what measures to take and how to fund them have yet
to be resolved. Under the circumstances a study committee is appropriate and the committee unanimously recommends ought to pass. Thank
you Mr. President.

SENATOR PIGNATELLI: The darnedest thing about this bill, there is a
committee that has been studying this issue, and they have been meeting for several years trying to come up with a solution to the milfoil problem. When I put this bill in last year, I had an idea on how to come up
with a couple of hundred thousand dollars to put toward this program.
The committee that's been studying it did not like this idea, and they
wanted to go with their idea, which is to increase the boat registration. I
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know we need

to deal with this right away. This is an urgent problem for
the state and for the lakes in the state. The milfoil is increasing at an
enormous amount and more and more lakes get this exotic weed every
year. So rather than have another study done, Senator Johnson has a bill
in to help get this program some money, and there's a bill that has passed
the House and is in the Finance Committee now. It passed overwhelmingly in the House, something like... I don't want to guess, but it was so
overwhelming. So there was a lot of support for it in the House. So I ask
that this bill be killed. While I was sitting there waiting for the inexpedient to legislate motion to come along, they passed the bill unanimously.
I'm trying to look for some meaning in this and what I can do with my
other bill that I would actually like to pass. But I would still like this bill
not to pass. I think that there has been committee meeting, and meeting,
and meeting on this. They have come up with a consensus on how to solve
this problem, and I see no need to establish another study committee, and
I certainly don't want to be on it if this ends up passing.

SENATOR DISNARD:

I'm very disappointed in Senator Pignatelli. At the
She said she didn't want to serve on the committee, and I'm surprised it caught my surprise. The Department of Safety
is the reason why I'd like to continue this bill. They are concerned about
the cost of the increase in the registrations; they would like to have a
study of it. The Sullivan County Sportsmen unanimously are concerned
about this. They asked me a question I couldn't answer. What has been
the increase in the boat fees the last few years? I couldn't answer them.
So the milfoil is one of the largest problems in the lakes, and I don't think
many of the members of this group understand the problems relating to
it. If the bill should come over from the House, I would not have a problem if this is tabled at that time. But I'm trying to protect the sportsmen
and have people realize the different fees that they're being called upon.
Because I don't believe $3 boat fee will stay at $3 to cover the milfoil problem. They already have $300 thousand for the Lakes Region from the
Lakes Association to study this and that group is doubtful, at a hearing I
went to in Sunapee, New Hampshire, that this is a lot of money. I hope
you'd continue this the way the committee suggested. If there is a prob-

hearing she agreed to

lem

later on,

this.

you can table

it.

SENATOR BARNES:

Senator Disnard, can you help us out and tell us
what's going on with the eradication program for milfoil throughout the
state? The steps that are being taken right now?

SENATOR DISNARD: I meant to tell you that. I understand that the
Lakes Region Association has $300 thousand. Lake Sunapee is one
area where they're having a problem with milfoil, they're having a
test situation. The test situation is laying nets, very expensive, over
the milfoil so the sunlight cannot get at it. In some places they are
prohibiting boats from using the net in an area where there is milfoil. We're told they used to have a machine, as Senator D'Allesandro
said, years ago that cut up this milfoil. Now that this department,
DES, has learned that a minute piece floating away can regenerate into
a plant so they do not know how they can safely eradicate it, and they
need further study.

SENATOR BARNES: Did you read the same article, senator, that I read
a while ago about milfoil in lakes is knocking down the value of homes
on the lakes about 40 percent?

SENATOR DISNARD: Yes.

SENATE JOURNAL

SENATOR BARNES:

24

That obviously

JANUARY

affects the

2002

towns and

119
cities

that

perhaps are on these lakes that are taxpayers?

SENATOR DISNARD: Thanks very much for bringing that up and they are
also determining that there's starting to be a problem in several areas that
provide water, drinking source, and it's become a problem. Massabesic is
one, but they really don't know how to handle it. The federals don't know

how

to

handle

it.

It

needs more study.

SENATOR BARNES: Thank you sir.
SENATOR DISNARD: I appreciate that.
SENATOR D'ALLESANDRO: Just a quick

synopsis. One of the reasons
study committee, there are 52 lakes in the state of New Hampshire right now that are infested with milfoil. There are an additional
7 lakes that are used for water supply and the milfoil is starting to really exacerbate in those areas. A number of years ago a pesticide called
Silvex was used to get rid of milfoil. It was deemed to be toxic and as a
result that pesticide was ruled out. After the pesticide was ruled out,
harvesting milfoil became the methodology for removing milfoil from the
lakes. They would bring a reaper in and actually cut it. That has proved
unsuccessful because nutriments from the soil have come in and regenerated the milfoil. One of the reasons that brought the positive vote out
of the committee was $300 thousand has been granted by the federal
government to the Lakes Region Association to do education with regard
to milfoil. To talk to people at boat ramps and to let them know that
cleaning off their boats will help in some ways, deteriorating the spread
or facilitating the ability not to spread the milfoil. But I think a comprehensive study is very important because to date there seems to be
no real solid method of eradicating the milfoil. You go in and pull it up
by hand, you mat it, but those are expensive processes and they haven't
proved successful. Hence, I think the study is a valid one. Thank you.
for the

SENATOR BARNES: Would you believe three years

ago Senator, I think
ago, I went to a forum on this type of thing
over at St. Paul's School. I don't remember who put it on but it was very
interesting. I hear a lot about milfoil, which is written, on our paper but
I haven't heard anything about the exotic weeds. I don't say that to be
funny but I know three years ago the exotic weeds, some sort of clam
or some darn thing was floating into the area. What do we know about
that and what was said at the committee hearing about this exotic weed?
it

was probably three years

SENATOR D'ALLESANDRO: Well, if I might. The commentary made by
was it Environmental Services? They were dealing with other
weeds. Milfoil is an aquatic vascular plant. There are others that fall in
the same category that have to be dealt with and that are perpetrating
the lakes. That's why I think the study's a good idea. Thank you Mr.
President. Thank you. Jack.
the state,

SENATOR JOHNSON:

I

don't

mean

to

be the arbiter in this situation

been dealing with this issue for many, many years as you probably know. I think there are people here on both sides and certainly I
respect Chairman Disnard's concern about this and also from Senator
Pignatelli's view, and I wonder until we get this sorted out if we could
perhaps table this issue and come back the next session.

but

I've

SENATOR BARNES:

Is it

true that the milfoil

seaters?

SENATOR JOHNSON:

I

really don't know.

is

slowing down those 4-
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Senator.

Senator Boyce moved to have SB 317, estabhshing a committee to study
boat registration fees and eradication of milfoil and other exotic weeds,
laid on the table.

Motion

failed.

Question

is

on the committee report of ought

to pass.

Adopted.

Ordered to

tliird

reading.

SB 356, relative to naming a certain body of water in Lake Winnipesaukee
in the

town of Meredith. Wildlife and Recreation Committee. Vote

Ought

to pass,

3-0.

Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO: This bill formerly designates an inlet on
Lake Winnipesaukee, Hubbard Bay. The bay is commonly called Hubbard
Bay by residents and by the Hubbard Beach Association. The Department
of Safety supports the bill since the name will appear on maps and charts
making it easier to report and answer emergencies. The committee unanimously recommends ought to pass.
Adopted.

Ordered to third reading.

SB 375-FN,

requiring a firearm safety program prior to the issuance
weapons permit. Wildlife and Recreation Committee.
Vote 4-0. Inexpedient to legislate. Senator Disnard for the committee.
of a concealed

SENATOR DISNARD: This bill would require those who apply for a license to carry a concealed weapon to complete a firearms safety program
prior to receiving their license. Supporters of the bill stress that hunting licenses are only issued to applicants who have completed the Hunter
Safety Program. They pointed out that hunting accidents have dropped
significantly since this requirement was introduced. However, opponents
of the bill said that local police chiefs have issued licenses to carry concealed weapons for 80 years, and there has never been an unintended
death involving the holder of a license to carry. They insisted that the
bill addressed a problem that does not exist. Several gun owners testified that the bill would increase the cost of a license and make it
unaffordable to many applicants and then many of them mentioned $200$300 per course. The committee also heard that there were a number
of technical flaws in the bill, such as only two ranges or places to shoot
for the training. They also indicated the cost, there's no reciprocity in
the bill, there's no grandfathering in the bill, even an instructor of firearms would have to take this course because they're not listed in the
area where they are excused. It also excused people from discharged
military. That means if you were discharged from World War II, and then
have a gun in your hand, you wouldn't have to take the safety course.
They didn't consider you might forget what the gun looked like or how
to take it apart or how to handle it. So the bill is recommended by 4-0
inexpedient to legislate.

SENATOR COHEN:
just

wanted people

I

I know where this bill is going. But I
aware of what they're about to vote on. An-

can count,

to be

swer a couple of questions with the regard of availability to ranges. Fish
and Game clubs are all over the state of New Hampshire. There are
ranges there. With regard to whether or not a problem exists, there is no
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recordkeeping on concealed weapon carry permit injuries. Injuries are
not tracked. Hunter safety training has been tracked, and it's proven to
be effective. This bill just requires all applicants for concealed weapon
carry permits to demonstrate competence with a handgun. Senator
Disnard mentioned since 1977 hunting licenses have been contingent on
satisfactory completion of a Hunters' Safety Program. The year that law
took effect, there were 23 injuries, and since that training has been in
effect 25 years ago, there are certainly a lot more hunters out there, yet
injuries have been reduced from 23 to 4 per year. The Hunter Safety Program works. It requires 12-16 hours of instruction. The Firearms Safety
Instruction Program in SB 375 requires only 2 out of 8 hours. Two hours
for holders of hunting license, eight hours for all others. Now all parties
in the ongoing debate about firearms safety issues have consistently
agreed about the importance of education and training. Currently hunters must demonstrate competence for a license. It is working. Why should
this approach not apply to concealed weapons? The goal of having a
concealed weapon carry permit is self-defense. Think about it, knowing how to use that weapon means more effective self-defense and less
danger to others for mistakes. Again, please think about it. On-the-job
training is not a good idea when it comes to carrying a concealed weapon
on the streets and neighborhoods of New Hampshire.

SENATOR BARNES:

Senator Cohen, based on what Senator Disnard

heard, how he brought this bill out in a testimony, don't you believe in
the old Yankee saying, "if it ain't broke, don't fix it"?

SENATOR COHEN:

I certainly do. You did not hear what I said perhaps
about that there is no recordkeeping about concealed weapons carry injuries, that is not tracked. Whereas we know that Hunter Safety Training is tracked and it does work.

SENATOR BARNES: Didn't you hear what Senator Disnard said that
the people he talked to in Safety said there was no problem with it. Did
you hear what Senator Disnard said?
SENATOR COHEN: I hesitate to repeat myself, but there's no tracking
of the injuries, as you know. Thank you.
SENATOR BARNES: Thank you. Senator Cohen.
SENATOR BURNS: Senator Cohen, isn't it true that all hunting hcenses
are grandfathered and anybody that's had a hunting license doesn't have
young people are taking that course?

to take the course so only the

SENATOR COHEN:
to

I

would have been interested in amending

do something about the grandfathering problem.

I

this bill
don't see that as

likely.

Committee report of inexpedient to
SB 398-FN, authorizing an increase

legislate is adopted.

in admission fees for the Seacoast
Science Center at Odiorne Point state park in Rye, New Hampshire.
Wildlife and Recreation Committee. Vote 5-0. Ought to pass. Senator
D'Allesandro for the committee.

SENATOR D'ALLESANDRO: The Seacoast Science Center is unique. It's
the only educational facility located within a state park. Since it opened
in 1995 the admission fee has been $1, which barely covers the cost of
collection. A fee increase is necessary for the center to maintain and update it's educational programs and exhibits. Last year Seacoast Science
Center, Inc. replaced the Audubon Society as the manager of the Center.
This bill would authorize the center to raise its admission fee up to $3.
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this price, it would cost much less to visit the center than to visit other
attractions in the area like the Children's Museum in Strawbery Banke.
The increase would raise the net revenue for admission from $5,631 to
$59,750. Admission fees would increase from 6 percent of the center's
revenue to 16 percent. The proceeds from admissions fees are distributed
between the center, the park fund and a dedicated fund for the maintenance of buildings and grounds. The bill does not change the distribution
formula. The distribution is appropriate because the Division of Parks
provides services to the center. The increased fee would not affect the fee
charged to visit the park. Since only visitors who choose to also visit the

At

center would pay for the admissions

recommends ought

to pass.

fee.

Thank you Mr.

The committee unanimously
President.

Adopted.
Referred to the Finance Committee (Rule #24).

SENATOR JOHNSON (RULE

#44): My intention was to take SB 146 off
the table today, but I would like to leave it on the table for the following
reasons. I've heard concerns about the floor amendment that will replace
the amendment that was in the original calendar. What the floor amendment does will add a five member appeals board and also the inclusion
of the Connecticut River in the amendment, and that would happen without further public comment and there was some concern about that. So I
have agreed to set up an informational meeting on January 29 at 11 a.m.
in Room 101 of the LOB, and we will be notifying all of the stakeholders
for their public input. This will also appear in the next calendar. So with
that Mr. President, that's my explanation for leaving SB 146 on the table.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and Amendments, and that
when we adjourn, we adjourn to Thursday, January 31, 2002 at 10:15 a.m.

Adopted.

LATE SESSION
Third Reading and Final Passage

SB
SB

34, relative to the process for

nonrenewal of teacher contracts.
and relative to

52, relative to liquor liability insurance coverage
quor licensee training.

li-

HB

141-L, relative to regulation of junk yards.

SB

301, relative to an innovation initiative within the division of eco-

nomic development.

SB

312, relative to quarterly payment of estimated interest and divi-

dends

HB

tax.

317-FN, revising the

New Hampshire Aeronautics Act.
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SB 317, establishing a committee to study boat registration fees and
eradication of milfoil and other exotic weeds.
SB 328, establishing a committee to study the establishment of a permit system for vessels registered in another state temporarily using the
waters of New Hampshire.
SB 347, establishing a study committee on public building access and
the disabled.
SB 356, relative to naming a certain body of water in Lake Winnipesaukee
in the

SB

film
In

town of Meredith.

362, relative to the membership and duties of the

New Hampshire

and television commission.

recess.

Out of Recess.

2002-2325-EBA
06/10

Enrolled Bill Amendment to HB 393-FN
The Committee on Enrolled Bills to which was referred HB 393-FN
AN ACT relative to plant nurseries and nursery stock.
Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 393-FN
This enrolled bill amendment makes technical changes to the bill and
corrects the effective date.

it

HB

Amendment to
as inserted by section

Enrolled Bill

Amend RSA 433:21, XXI

with the following
XXI. "Soil" means the

medium designated

1

393-FN

of the bill by replacing

for plant propagation.

Amend RSA 433:28, V as

inserted by section 5 of the bill by replacing it
with the following:
V. Nursery stock infected with plant diseases or infested with
plant pests shall not be offered for sale or given away.

Amend RSA 433:35

as inserted by section 12 of the bill by replacing line
2 with the following:
license issued under the provisions of RSA [ 433:29 ] 433:29-a if dangerous insect or plant disease pests are

Amend

section 13 of the bill by replacing it with the following:
13 Effective Date. This act shall take effect upon its passage.

Senator Pignatelli moved adoption.

Adopted.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:
RESOLVED, that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 410-414 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
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and Second Reading and Referral

groundwater withdrawals. (Sen. McCarley, Dist
Sen. Barnes, Dist 17; Sen. Wheeler, Dist 21; Sen. Johnson, Dist 3; Rep.
Musler, Straf 6; Rep. DeChane, Straf 6; Rep. Wall, Straf 6; Rep. Rush,
Merr 12; Rep. Case, Rock 2: Environment)
relative to large

6;

02-3144

SB 411,

extending the reporting dates of certain study committees. (Sen.
Hollingworth, Dist 23: Internal Affairs)

02-3168

SB

412, relative to the licensure of dietitians. (Sen. D'Allesandro, Dist
20: Executive Departments and Administration)

02-3170

SB 413,

establishing a committee to study background checks for nursing home employees. (Sen. D'Allesandro, Dist 20; Sen. Wheeler, Dist 21:
Public Institutions, Health and Human Services)

02-3175

SB 414,

relative to the committee allowing the use of business logo signing on the mainline of limited access and divided highways. (Sen. Johnson,
Dist 3; Rep. E. Smith, Ches 6: Transportation)

LATE SESSION
Senator Francoeur moved that the business of the day being completed that
the Senate now adjourn until Thursday, January 31, 2002, at 10:15 a.m.

Adopted.

Adjournment.

January

31,

2002

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Reverend David R Jones, Senate Chaplain.
We learned two big things from last Sundays football game in Pittsburg.
Wait until I tell you what you learned. We found out that informed
but overblown expectations are often the basis of some of our greatest surprises. So, be careful lest you fall into the trap of thinking that
you don't need to review or rereflect regularly upon your assumptions.
If you forget to do that, you might end up like the Steelers and their
fans. Second, we learned that sometimes it is the second string that
comes off of the bench and saves the day. Tom Brady has to be very

glad that when his ankle twisted that Drew Bledsoe was there for him
and for the team. When your part of the team is in control of the playing field, never imagine that your backup colleagues are dispensable.
They aren't, just ask Tom. Now there is another game to be played,
the latest spread that I have heard about this coming Sundays extravaganza is the Rams by 14 points. Let's just trust that the odds
makers are as informed and accurate as they were last Sunday. The
latest spread that I have heard on the street as to how well you are
going to perform together this season, or perhaps that is best left unsaid, but I happen to know that when this team plays its game with
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those two lessons of last Sundays game in mind, you are exciting to
watch, you are almost impossible to beat and you are the best team
in town. Don't forget it. Play ball. Let us pray:
O God, You are both our Creator and our Coach. You love us so much
that You are even interested in the games of our lives. But remind us now
that the work we do together on the playing field of Your creation is no
game at all - but is rather a matter of life and death. And so, show us
Amen.
how, together, to handle well the ball of our responsibility.

Senator Hollingworth led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
passage of the following entitled Bills sent down from the Senate:

SB
and

128, relative to stress injuries under the workers' compensation law
relative to disability retirement benefits and mental injury.

SB

158, relative to payment of medical benefits for certain retirement
system members retiring with combined creditable service or for certain
members who have dependent children.

COMMITTEE REPORTS
SB

303, establishing a committee to study the definition of an adequate
education. Education Committee. Vote 4-0. Inexpedient to legislate, Senator O'Hearn for the committee.

SENATOR O'HEARN:

Senate Bill 303 was submitted by Senator Pignatelli
year and I thank Senator Pignatelli for her thoughtfulness. At that
time, it was unclear where we would be in terms of a definition for an adequate education and it made sense at that time, to have a bill available
to address any issue that might come up. Today this bill is not needed. The
Adequacy Commission has put together a technical corrections bill and it
will be addressing the definition of an adequate education on whether we
even need to address it. The Education Committee voted inexpedient to
legislate with a 4-0 vote. We would appreciate your support of the committee recommendation. Thank you.
last

Committee report

of inexpedient to legislate

is

adopted.

SB

304, establishing a committee to study payment for an adequate eduEducation Committee. Vote 4-0. Inexpedient to legislate. Senator
O'Hearn for the committee.

cation.

SENATOR O'HEARN:

my

reIn the interest of saving time, I will limit
to saying that this bill is similar to the previous bill. It was submitted last year in case we needed it. At this time we do not need it. I
ask that you vote inexpedient to legislate. Thank you.

marks

Committee report

of inexpedient to legislate is adopted.

SB

352, establishing a committee to study alternative regional public
school programs for children who are at-risk. Education Committee.
Vote 4-0. Ought to pass. Senator O'Hearn for the committee.

SENATOR O'HEARN:

Senate Bill 352 is a request of the Department
The department has looked at ways that best serve the
educational needs of children at-risk. The most reasonable approach
of Education.

appears to be an alternative regional public school system. A regional approach for an alternative school is a new idea in New Hampshire. To be
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successful, it will require the cooperation of local school districts and coordination by the state. This study committee is intended to identify the
obstacles that it will face and potential solutions. Thank you.

Adopted.

Ordered to third reading.

SB 395, making certain changes to the laws pertaining to special education. Education Committee. Vote 3-0. Ought to pass, Senator O'Hearn
for the committee.

SENATOR O'HEARN:

Senate

Bill

395

is

also a request of the Depart-

ment of Education. As you know, we have reauthorized our federal laws
and IDEA, and this is making New Hampshire laws with special education current with our IDEA laws. The committee voted 3-0 ought to
pass and they ask for your support. Thank you.
Adopted.

Ordered to

third reading.

SB

882, relative to display of flags on condominium units. Executive
Departments and Administration Committee. Vote 4-0. Ought to pass.
Senator Prescott for the committee.

SENATOR PRESCOTT: The Executive Departments and Administration
Committee voted 4-0 that this bill ought to pass. It allows condominium
owners to respectfully display a United States flag regardless of complex
laws that prohibit flags or other decorations. Our flag is a symbol of freedom and a complex owner should not be allowed to hinder the right of an
individual to display their patriotism and support for our country. For
these reasons, the committee voted SB 382 ought to pass. We came up
with what I believe is an appropriate amendment. I would like to ask at
this time, that we lay this on the table and a slight amendment would be
prepared to show that we understand that the flag needs to be hung respectfully, and also appropriately. In terms of not allowing, point blank,
a person to be able to use an American flag for anything other than its
appropriate use and appropriately for the setting that it is in. For that
reason, I ask that the Senate allow us to lay this on the table so that we
can come back with a floor amendment to add the words "appropriately".

Thank

you.

SENATOR LARSEN:

I wanted to put into the records, a fax which just
on the Executive Departments and Administration Committee and at the time of the hearing, I was actually in the Education
Committee, but we did just receive, and perhaps everyone downstairs
received, but mine was brought up to me here, a letter from the Community Associations Institute, a New Hampshire Chapter, which is located in Nashua. They are saying that they ask that we in fact work on

came

in. I sit

this bill

and not pass

it

in its present form. It says, "unfortunately this

stems from an isolated incident where one shortsited condominium
board of directors refused to allow a unit owner to display his patriotism
by flying a flag." They basically go on to say that they believe that "it is in
recognition that one owner may want to fly a flag and others may not want
it. It is a recognition of this right to differing views that has kept the U.S.
Congress from passing various bills that have been suggested with regard
to flag display and usage. In fact, within the context of a private residential community, a bill such as SB 382 could be seen as an unconstitutional
taking without compensation or an impermissible regulation of private
property". I think that there are issues here, and certainly the associabill
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tion has issues with this bill which would suggest that perhaps we ought
to either table this and have further discussion or rerefer it and have a

discussion of some of the issues from within the association as it is considered private property that we are passing this bill. I wanted to read
that into the record and make people aware of it. TAPE CELANGE back
at your desk when you return to your desks.

SENATOR BARNES:

Senator Prescott,

is it

your intention to bring this
is on the floor?

off of the table later today, after the

amendment

SENATOR PRESCOTT:

intention. It

Senate to vote

for the

Yes

it

it is

my

off of the table if

would be my request
it on today.

we do put

SENATOR DISNARD: Senator Larsen, did this organization have an
opportunity and did they speak at the hearing?
SENATOR LARSEN:

I don't have the hearing record and, as I say, I had
be in the Adequate Education hearing. I was in the ED&A for most
of the hearings that day, but I had to go to a 3:00 p.m. adequacy hearing. So I wasn't present, but I asked if anyone came to speak in opposition to the bill and I was told that no, in fact, there was no opposition
to the bill when it was heard which leads me to believe that the association perhaps wasn't aware that the bill was being heard that day and
they were delayed in getting their concerns to the committee.

to

Senator Francoeur moved to have SB 382, relative to display of flags on
units, laid on the table.

condominium
Adopted.

LAID ON THE TABLE
SB 382, relative to display of flags on condominium units.
SB 308-FN, relative to anesthesia for child dental care. Insurance Committee.

MAJORITY REPORT:

Inexpedient to legislate. Senator Francoeur for

the majority Vote 3-2

MINORITY REPORT:
nority.

Ought

to pass.

Senator Hollingworth for the mi-

Vote 2-3

SENATOR FRANCOEUR:

I rise to recommend on behalf of the insurance committee that the SB 308-FN as inexpedient to legislate. Senate
Bill 308-FN seeks to increase by two years, the age that children are
required to be covered by insurers for general anesthesia for certain dental
procedures from four to six years. The current age of four should remain
as is. There are already exclusions for the children over the age of four
and increasing the limit will only drive up health insurance costs. The
committee voted 3-2 that this bill is inexpedient to legislate and I encourage the Senate to do the same. Thank you.

SENATOR HOLLINGWORTH: There are several reasons why this minority under the Insurance Committee would like to have you vote ought
to pass. Senate Bill 308 is a reasonable piece of legislation. Age does not
guarantee maturity. Long and extensive dental procedures can be traumatic for children, and they should have the option of general anesthesia. Because the pediatrician dentist knows that the cut-off age for the
insurance coverage is four, they often go ahead with the procedure when
they could wait. I would like to point out that as far as the cost, that
Senator Francoeur brought forth, it is really not the case. There was
testimony at the time when the bill passed that it was going to increase
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what we did as part

of the original bill, which was passed last
require that the commissioner of insurance conduct a study
over the years to see what would be the cost. She sent an attachment
to us that says in brief, "the Insurance Department has not been able
to determine that any significant impact has occurred on the cost of health
and dental insurance to the group market since the passage of this legislation". What we heard was that if a child comes in and they have a
serious problem, what they have to do to that child is strap them down
to a board to do the procedure without the anesthesia and, force, sedate
them. It is not their choice to go to general anesthesia unless they absolutely have to because of the condition of the child's teeth and the
inability for them to take the procedure without anesthesia. We heard
testimony last time when this bill was before us, when it went to age,
it was supposed to be age six, and was lowered to age four. Originally
they wanted age six because they felt it was the right time, the right age.
The doctors do not want to give anesthesia if they can at all avoid it. It
is not their choice to do so. It is only in those extreme cases where they
think they have to. I would urge the Senate to just think about your own
children and grandchildren at the age of four, five, six and think whether
you would like them to be heavily sedated or strapped to a board to carry
on a procedure that the doctor has definitely determined is needed. I
would ask you to vote ought to pass.

the cost. So
session,

we

SENATOR FERNALD: Senator Hollingworth, I'm curious whether your
committee heard any testimony about what other states do in terms of
how they

set this line?

SENATOR HOLLINGWORTH:

I think Senator Pignatelli can
because she does know what other states do.

tell

you

SENATOR FERNALD: I'm sorry. Great.
SENATOR PIGNATELLI: I do have an answer

to that question and I
wanted to speak to this bill as well. Obviously I think
that the majority on the committee made a mistake in recommending

have a chart. But

I

inexpedient to legislate. I introduced this bill on behalf of a constituent
of mine who had a child who was five years old. For the most part, many
of these children have the surgery and the general anesthesia before
they reach the age of five, which is the cut-off. But for some children it
is not appropriate, and for my constituents, the son of a woman named
Amy St. Ours, her child was born without enamel on any of his teeth.
And so the dentist did not want to perform the many root canals that
would have had to been done before the child reached the age when the
teeth were grown a little bit more. And so, she paid, even though she had
dental insurance, it didn't cover this. She and her husband had to pay
a significant amount of money because they wanted their child treated.
They didn't want their child strapped down to this papoose-like thing
that's velcroed, and the child is screaming all the time. As you can imagine, the outcome is not nearly as good if the child is strapped down to a
papoose and is screaming and yelling during the entire procedure, as if
a child is given general anesthesia and the dentist and doctors are able
to do what they need to do without the child wiggling around as much.
Also as you can imagine, if a child has to have this procedure done and
be strapped down, you can imagine the trauma that's going to happen
to this child. Certainly going to the dentist in the future will be a very
large problem. So I urge the Senate on behalf of the very few children
who are between the ages of four and before they reach the age of six,
to please pass this legislation. Thank you very much. The chart shows
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New Hampshire and

one other state have age under four. Eight
three states have under seven, three states have
under eight, four states have under nine years of age, one state has lower
than nineteen, and Maine has no age hmit, and four states depend on
the mental and physical condition that necessitates general anesthesia.
I would be happy to have an amendment to this bill that talks about the
mental or physical condition that necessitates general anesthesia. We
like to believe that our doctors and our dentists, when they recommend
a procedure, have the best interests of their patient in mind, and I think
the insurance companies ought to take that into account. So again, I urge
this committee to pass the bill as it was introduced for the sake of our
that

states have

young

under

five,

children.

SENATOR HOLLINGWORTH:
that if a child
cedure?

is

Isn't it true that there was testimony
covered by Medicaid that they are covered for this pro-

SENATOR PIGNATELLI: That's correct. If a child is under Medicaid
they are covered by this procedure when they're older than the age that
we have in our current law right now.
SENATOR FRANCOEUR: If you look under 415:18-g it has exceptions to
those that are covered, and b, and it states, "as a person who has exceptional medical circumstances or a developmental disability as determined
by a licensed physician which placed the person at serious risk". There
are already, currently, exemptions in the statute, when you take a look
at what other states are doing. The current statute that we have in for
four years of age was put in in 1998. So it's only been in here for a few
years. Take those states that require coverage over four years of age, there
are twenty. There are four states that have mental or physical conditions.
So they have pretty much fit into what our category is. Over half the states
don't have any requirements, forcing the insurance carriers to cover them.
Currently, already if you have a group plan and the company is negotiating it, they can negotiate it in there. Because they have that ability if they
have more than 50 employees. So they already have that section that can
be covered. As far as no cost, I have a sheet here from Anthem, I believe
everybody in the committee received it dated January 16, 2002. Anthem
says, "over the past year claims for the current mandate", which is
speaking about Massachusetts "were over 700,000 as anesthesia services", which they're talking about the added cost. I don't know about
anybody else here, but all I hear about is the double-digit inflation costs
of our health insurance. If anybody can stand here today that you can perform another procedure without having any cost, I don't know how you
can come to that conclusion. If we're here and our job is to get health insurance that's affordable to anybody, we can't keep passing mandates. Or
if you do, you can't reduce the cost of the insurance. I urge the Senate to
support the committee. We've worked on it; we've looked at it. This bill's
been in front of the Senate, I think I've heard it three times since I've been
here. We went along last time. We moved it to four years. Those costs have
already increased the cost of our insurance. Insurance companies are
telling us this year we're going to get double-digit inflation rates already,
and if you add another thing to it, they're just going up again.

SENATOR FERNALD: You had

mentioned there's an exception

for ex-

ceptional medical circumstances and developmental disability. I guess
my understanding of the statute is a recognition that a four-year-old
child may not have the intelligence yet or the maturity to understand
what's being done to them; therefore, they resist and fight. That's the
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need for general anesthesia for a young child. Because an older child
can understand what you're doing and will sit calmly and have the
dental surgery done on them whereas a young child won't. I guess my
question to you is first of all, if you have a four-year-old that doesn't
understand this, I don't see the exceptions apply, and I guess I'd ask,
I don't know how old your children are now, but I'm thinking back when
mine were four I can perfectly understand how they might not understand why we're trying to drill away at their mouth. Don't you think
it makes sense that a four-year-old should have this option, and the
parents should have this option so that we don't have a child that's
rebelling in the dental seat?

SENATOR FRANCOEUR: Thank you Senator Fernald. I think when you
this, I have five children, my youngest right now is seven. I've dealt

read
with

all of them going through dental situations as they grow. I think
as you start kids, I don't know about you, but I started my kids pretty
much at two years old bringing them to the dentist so they would get
used to that scenario. I don't think there's anybody here that loves going to the dentist, if there is, please let me know. But I think as they
grow up they learn that they brush their teeth, take care of them, they're
going to have less problems down the road. Myself, I think you have to
set an age that there is a limit or there has to be an extenuating circumstance why that age you go beyond. It says "exceptional medical circumstances". Now I'm not the doctor and I'm not the individual that does
make that decision. I'm sure that if you don't agree with this you can
appeal it to the insurance department. Other states have taken a look
at this. We could say today, is six years old enough? Why not use seven,
why not use eight, why not use nine, why not have any? I think because
we looked at it in New Hampshire we said what are we doing in the
medical insurance? How much are we driving it up? The dental isn't
covered under dental insurance when you go to have the anesthesiologist; it's covered under medical insurance. So are we telling people it's
alright not to take care of your teeth, don't worry about it, your medical insurance is going to cover it? I don't know. Maybe that's a policy decision I think, and I heard in committee that maybe we ought to say, "listen, you need anesthesiologist to have dental work done, maybe it ought
to be under the dental insurance", but that wasn't what the hearing was
on. And that isn't what anybody's brought in. I hope I answered some
questions.

SENATOR FERNALD: I think that my question was, don't you think
there are four-year-olds who are not intelligent or mature enough to
understand what's going to happen to them when they need to have
teeth pulled or major dental surgery, and therefore the family should
have the option of doing general anesthesia rather than have the fouryear-old fighting and screaming in a dental seat?
SENATOR FRANCOEUR:

I think you already have those options curYou currently have an exemption if it's a medical condition, and
I'm not going to tell you today what exactly is "exceptional medical cir-

rently.

cumstances", it could be psychological. I'm sure you may hear that in
front of the Insurance Department, which would be a child going to go
berserk on you. Now if that child has Down Syndrome, those are already
covered in here. They've already got exceptions to those individuals. You
have the option of paying for it yourself or you have the option if your
employee supplies it and it's a negotiated item, you're covered. There are
other ways those items are already currently covered.
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SENATOR HOLLINGWORTH:

I'd just like to speak briefly again if I
clear that this is not the cost of the dental work being done. It is for the general anesthesia. That's why it is on
the medical bill. This bill does not do anything about your dental insurance. It just allows the coverage for the general anesthesia. So I want
to make sure you're not confused by the testimony that you've heard.
Again I would like to say that we aren't Massachusetts and the insurance commissioner, after their study and looking at this since 1998, stated,
"the Insurance Department has not been able to determine that any significant impact has occurred to the cost of health and dental insurance
to the group market since the passage of this legislation."

could. First,

I

want

to

make

it

SENATOR COHEN: Senator Francoeur, my question was, I believe I
heard you mention, I'm not sure I heard this correctly, that in Massachusetts the cost that was cited was $700,000 is that's correct?
SENATOR FRANCOEUR: That's correct.
SENATOR COHEN: Senator Francoeur, I

truly don't know the answer
of Massachusetts is significantly larger
than New Hampshire, many times the size of New Hampshire. We heard
from the insurance commissioner that they also have no significant costs.
Given that Massachusetts is such a multiple size of the state of New
Hampshire, do you have a figure as to what that might break down to
in New Hampshire?
to this question.

The population

SENATOR FRANCOEUR: This is not a breakdown of individuals of all
those covered in the state of Massachusetts. This is what Anthem gave
to the committee, which would only be Anthem individuals that are on
their plan in Massachusetts, which does have the coverage to later years
New Hampshire does.
SENATOR COHEN: I would just like to ask, would you believe, I had
the experience, my young child had an emergency situation. It was not
than

in the United States where she had the emergency situation, she had
to be strapped down on one of these things, and I will tell you, nobody
should have to live through that. That was one of the most painful experiences of my life. Given the fact that this costs virtually very, very
little, essentially no impact on insurance costs, I would urge my colleagues
to

support

this.

SENATOR WHEELER:

I would like to remind my colleagues in the Senate that we're talking about four-and five-year-olds. We're not talking
about many four and five-year olds. There's nobody who would choose to
have a four or five-year-old put under a general anesthetic when something else can be done. You don't want that to happen to your child.
These are emergencies, these are extreme situations. I am unhappy with
the implication that the children that need this kind of dental work have
parents who have neglected their childrens' teeth. Certainly a congenital defect is not caused because of parental neglect. A child is formed
without enamel; a child is formed with too many teeth, that is not parental neglect. I also object to the supposition that children, if they go
to the dentist regularly, won't be worried and this won't be a problem.
Being the grandmother of a five-year-old I had the dubious pleasure of
going with her to her regular doctor's appointment for her regular fiveyear-old shots. She knew they were coming, she knew the doctor, she
knew the nurse, she still had to be restrained because it was so terrifying. Now, I'm not saying that she should have had a general anesthetic,
nobody was saying that because it was just inoculations, but no matter
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a child knows, no matter how much a child is accustomed to
going to the doctor or dentist, at four and five you're not rational about
those things. We're talking about four and five-year-olds and I just can't

how much

imagine denying them

this.

SENATOR PIGNATELLI: I would urge my colleagues that for the sake
of the very few children that would take advantage of this, I urge you
to pass this legislation. The dentists have said that six-year-olds should
be the cutoff. I will not be coming back next year if I am here with a
bill to increase it to seven. This is what the dentists have told us is an
appropriate age. I need to listen to the experts when I'm voting on a
particular bill. This is what the experts have told me. So I urge my colleagues to vote in favor of this low-cost emotional-trauma saving legislation for our youngest children. Thank you very much.

SENATOR D'ALLESANDRO:

I rise to support the ought to pass moour lifetime we always talk about the value of children and how
the greatest thing we can do is bring a child into this world and take
care of it. The trauma associated with going to the dentist is an enormous one. I know that any youngster, regardless of how they care for
their teeth and their dental hygiene is very, very much at a high level
of anxiety when they go to the dentist. When you think that a fouryear-old, five-year-old or six-year-old might have to have a procedure
done and the anesthesia might not be available under this coverage
situation, I think it's a traumatic experience for a kid. To think of a
child being strapped down on a board and a procedure taking place,
yeah, I think that's devastating to me. I can tell you that as a youngster, I went to the Foresight for dental treatment, and it was 5 cents
to get a filling and it was 25 cents to get a tooth pulled. Tuft's Dental
School supplied that amenity to school kids in the Greater Boston Area.
I can think of children getting ready to go to the Foresight when the
bus would pick us up with a level of anxiety that was really unbelievable. You would have to force a child to get on the bus to go for this
treatment. Having been in that arena I can tell you that high levels
of anxiety caused kids to be really, really upset. This doesn't involve a
tremendous number of people. If it is something that we can do that
enhances the life of one child, then we should do it. That's what our
responsibility as a public official is. So I strongly support the ought to
pass. I hope that my colleagues will dig deep, remember their time, and
remember that experience when they were a youngster, and say, "gee,
I don't want that to happen to any kid, to any kid, I just don't want that
to happen. Thank you Mr. President.

tion. In

Question

A roll

is

call

on the motion of ought

to pass.

was requested by Senator Fernald.

Seconded by Senator

Pignatelli.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'AUesandro, Wheeler,

HoUingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

failed.

-

Nays: 13
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to legislate.

to legislate is adopted.

payment

of medical benefits costs for group II
members of the retirement system. Insurance Committee. Vote 5-0. Ought
to pass with amendment, Senator Wheeler for the committee.
relative to

2002-2377S
10/01

Amendment
Amend

the

AN ACT

title of

bill

to

SB 309-FN

by replacing

it

with the following:

payment of medical benefits costs for disabled group
permanent firemen members of the retirement system.

relative to
II

Amend

the

by replacing section 1 with the following:
Disabled Permanent Firemen Members; Medical Benefits;
Application. Amend RSA 100-A:55, I to read as follows:
I. The additional benefits provided under RSA 100-A:52 shall apply
to persons who are active or retired members of group II as of June 30,
2000; to persons who prior to July 1, 1988, had completed no less than 20
years of group II creditable service, but who for reasons other than retirement or death ceased to be a group II member prior to attaining the age
of 45, and who, as of July 1, 1993, are eligible for vested deferred retirement benefits; and to persons who are group II permanent policemen or
permanent firemen members on disability retirement as the natural and
proximate result of injuries suffered while in the performance of duty who
become permanent policemen members of group II before July 1, 2002 or
permanent firemen members of group II before July 1, [ 2002 ] 2004. Such
additional benefits shall not apply to other persons who become members
of group II after June 30, 2002 ] the dates stated in this paragraph,
without future legislation to include them. It is the intent of the legislature that future group 11 members shall be included only if the total cost
of such inclusion can be funded by reimbursement from the special account estabhshed under RSA 100-A:16, Il(h).
1

the

Group

bill

II

[

2002-2377S

AMENDED ANALYSIS
This bill extends the years of eligibility of group II disabled permanent
firemen members for the payment of medical benefits costs by the retirement system.

SENATOR WHEELER: I rise on behalf of the Insurance Committee,
which supported the amended version of this bill unanimously. The
amendment takes the police out of group II in this bill because they do
not have enough money in their special account. However, the firefighters

We

do, they have requested this.
put this legislation in every two years
to change the date if there is enough money in the special account and
the groups want it. The firefighters do have sufficient money, therefore,
I

urge your support of

this.

Thank

you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

326, establishing a committee to study the workers' compensation
appeals process at the department of labor. Insurance Committee. Vote
4-0. Ought to pass. Senator Flanders for the committee.

134
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SENATOR FLANDERS: Let me start by saying I don't like study committees. I will give you a little history of why I did this bill. Last year
as a freshman, some plaintiff attorneys that I worked with and some
defense attorneys that I worked with asked me to put in a bill to do
exactly this. Being new, I didn't know how to do it. So I waited until my
second year to introduce this bill. I wanted to make clear that I give my
word that this is not a witch-hunt; we're not out to get the Department
of Labor. The study committee will not include the Department of Labor. It is strictly the appeals process. What we have is a system that
came in about ten years ago, and many of you people who are sitting
here today were part of that system, and one of your purposes was to
see if you could cut down the amount of lump sum settlements. I don't
think that's happened. I worked in the system for about 30 years, I saw
both systems. I've seen the appeals system, and I think there are some
problems in possibly how our field members are appointed. Many, many
of you have bills here on how judges are appointed. Well, I want you to
remember that I think the Appeals Board has more effect on the family's
daily life than any judge, and I think we have to study how they're appointed. Also we have people sitting on the Appeals Board who have little
or no education on the Workers' Compensation statute. We have to look
and study to see if there's a way to get better education. This came out
of Insurance on a 4-0 vote ought to pass. Let me close with the main purpose of my idea for a study. Out of the hearing came these figures: 639
appeals were made from the Department of Labor decisions to the Appeals Board, 297 of them were heard. What happened to the other 342 of
them? My experience tells me they were not just dropped. They were lump
sums. If we're not careful about lump sums, we're going to get back to
exactly the same situation we were before you passed this bill ten years
ago. I ask that you support the study for the Appeals Board at the Department of Labor. Thank you.
SENATOR HOLLINGWORTH: Just very briefly I'm not going to ask you
not to vote for this bill, but I would like to say a few things if I could. I
was on the original commission that was established, and I have to tell
you it was a long, tedious process. It wasn't easily done because what
we did is we had everybody at the table. We had the lawyers for the
businesses and the lawyers for the labor, we had every single player that
could possibly be there that had an interest in workers' comp. In those
days we did have runaway workers' comp. So there was negotiation
going on: If we do this, how will that impact labor? If we do that, how
is it going to affect the businesses, and so there was a tradeoff, and there
were people who got up and as Leo Eraser testified the other day, he was
one who walked off in a huff because he wasn't getting his way. It was
tough for us. We really worked hard and it was something that was give
and take on both sides. Today we have one of the lowest workers' comps,
if not the lowest, workers' comp in the nation. Now Senator Flanders
said a study. Well, under the bill that we passed under this commission,
we did establish a study that anyone could bring forth an issue that they
felt needed to be continued and looked at to continue the study. It was
established with certain people who would be on that study committee
because again it would have the people who had vested interest in workers' comp. So that's why we set it up in that fashion rather than having
legislators, three Senators, and three House members, we wanted to
have the people who would be drastically impacted if decisions were
made differently. If there were lump sum payments running away, our
rates would be going up. In fact, they're not; they're going down. And so
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can understand that Senator Flanders wants a study and
but I want you to be extremely carefial when they come back
with the study to make sure that when you tinker with this, if you do
tinker with it, you have to be extremely careful because it is a delicate
system that is working well.

you know

I

that's fine,

SENATOR GORDON: I want to speak briefiy Being a little bit familiar
with the workers' comp. system, I'd just like to say I do support the bill
and support the study as long as Senator Flanders has some other people
who want to spend the summer doing it.
Adopted.

Ordered to

third reading.

SB 331-FN,
members
to pass.

relative to the purchase of certain prior service credit by
of the retirement system. Insurance Committee. Vote 5-0. Ought

Senator Wheeler for the committee.

SENATOR WHEELER: I'm happy to report another unanimous vote
from the Insurance Committee supporting SB 331. It would allow state
employees to buy back prior service to the retirement system in increments. Right now you have to buy it all or nothing. Nobody can remember why that is the case. It's high time we changed it. Eric Henry from
the New Hampshire Retirement System came and spoke to us, said he
could find no reason for the current situation, and this would not be a
major disruption. It would cost very little to modify the existing system.
Right now as the chair of our committee pointed out, sometimes people
have to get a bank loan to buy back their prior service. We certainly don't
want that to happen. So I urge your support of SB 331.
SENATOR BARNES:
to be execing
there to talk

Senator Wheeler, the Finance Committee is going
on this bill next Wednesday, are you going to be able to be
on this?

SENATOR WHEELER: I'll be here next Wednesday
SENATOR BARNES: At 10:00 we'll be execing all finance bills.
SENATOR WHEELER: I'll have to get a note excusing me from

the In-

surance Committee.

SENATOR BARNES:
his blessing.

Thank

Well, the chairman
you.

is

here, I'm sure he'll give you

Adopted.
Referred to the Finance Committee (Rule #24).

SB 332-FN, relative to the payment of medical benefits costs for certain
group II members injured or killed in the performance of duty. Insurance
Committee. Vote 3-2. Ought to pass with amendment. Senator Wheeler
for the committee.
2002-2375S
10/01

Amendment
Amend

the

AN ACT
Amend
lowing:

title of

the

bill

to

SB 332-FN

by replacing

it

with the following:

relative to the payment of medical benefits costs for certain
group II permanent firemen members injured or killed in the
performance of duty.

the

bill

by replacing

all after

the enacting clause with the

fol-
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Payment

of Medical Benefits; Surviving Spouse and Chil100-A:52, 1(e)(1) to read as follows:
(1) Any such child of a permanent policemen member shall be
qualified under this subparagraph only if under 18 years of age, or under 23 years of age if attending school on a full-time basis; and any such
child of a permanent firemen member shall be qualified under this
subparagraph until such child attains 18 years of age, or attains
25 years of age if attending school on a full-time basis; and
2 New Subparagraph; Group 11; Payment of Medical Benefits; Permanent Firemen Disability Retirees. Amend RSA 100-A:52, I by inserting
after subparagraph (g) the following new subparagraph:
(h) Any person retired as a group II permanent firemen member
on disability retirement as the natural and proximate result of injuries
suffered while in the performance of duty, and the spouse and dependent children of such person until each child attains 18 years of age or
attains 25 years of age if attending school on a full-time basis.
3 Effective Date. This act shall take effect July 1, 2002.
1

dren.

II;

Amend RSA

2002-2375S

AMENDED ANALYSIS
provides for the payment of medical benefits premium costs
for certain group II permanent firemen retirement system members on
disability retirement, and includes the person's spouse and dependent

This

bill

children. The bill also extends payment of medical benefits premium
costs for certain dependent children of permanent firemen by the state
until the child attains 25 years of age if attending school full-time.

SENATOR WHEELER:
SB

332.

I

think

rise in support of the ought to pass motion for
to explain it more clearly to the commitachieved a unanimous vote with this one, too. But I

if I'd

I

been able

tee, we might have
will try to do a better job now. The amendment does remove, once again,
the police. They do not have enough money in their special account for
this bill. So it just applies to the firefighters. The first part of the bill

says that, " if the child of a firefighter who died in the line of duty is
under 18 or under 25 if you're a full time student in college that you will
get a special supplement for health insurance. Right now it does say that
if you're under 23 and the firefighter has died, you will get the special
supplement. The reason for raising the age from 23 to 25 is looking at the
new reality of our children who are graduating later from high school,
they often need readiness programs before they're able to attend college
or university, they often have to work before they can go in order to earn
money, and as many of you who are parents of a college-age child knows,
that your entire happiness would be if they graduated in 4 years. That
simply rarely happens anymore. Five years at least is the norm. This
would accept and recognize that new reality. The second part of the bill
which is one I didn't explain well to the Insurance Committee, is to say
that if because of a permanent disability, your children who are under
18 or in college, under 25 or 23, it doesn't matter, but right now if you
have retired because of permanent disability, your children don't get that
extra health insurance allotment. I think we certainly want that to happen for our firefighters. The bill as you see it amended, which raises the
age from 23 to 25 and includes disability retirement, would cost $177,000
permanently funded from the special account of the firefighters. That's
a one-time expenditure of $177,000. It's their money, they want this bill,
I can't see a good reason for voting against it. Thank you.
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SENATOR FRANCOEUR:

I sat in committee in the Insurance Committhis bill also. We looked at how we did all the other
retirement ones: police, teachers, state and fire. Everybody's today, doesn't
matter what retirement group you're in, is 23 years of age. I looked at the
comp insurance, guess what? They use 23 years of age also. So if you call
up and say, "hey, I'm on the retirement, you have to figure out which retirement you're in. Which plan you're in. We tried to keep things consistent because we know the state government, if you have all different
numbers, it easy to get confused. What if you're working, how old are your
children covered under your insurance? It is 23. The Insurance Committee looked at it as an overall policy for all those items that we had in the
state, not just picking one and setting one different than the others. The
committee at that point recommended, or at least a minority recommended, that we do keep it currently at the 23 years of age. For a lot of
individuals that is 5 years because they go to school, they'll be 18, carries
math is right, that's still 5 years. So we just try to
them up to 23. If
keep parity throughout all of them, and the minority recommended that
it stay at 23 and that's what we supported.

tee

when we heard

my

SENATOR FERNALD: Senator Francoeur, did you say that under private insurance like CIGNA Healthsource or Anthem Blue Cross that if
you have a child in school they only will allow you to include that child
in the family policy up to age 23?
SENATOR FRANCOEUR: That's my understanding right
SENATOR FERNALD: I have a different understanding,
want

to

now.
that's

why

I

ask the question.

SENATOR WHEELER: I want to remind the Senate that this bill is going to Finance and it does two things. Even if you don't like raising the
age from 23 to 25, 1 can't believe you don't like the idea that a firefighter
who's on permanent disability because he was injured in the line of duty
that his children should not receive a health insurance supplement. So I
would urge you to vote in favor of this bill even if you don't like the age
change and fight it out in Finance if you want to go back to 23 instead of
25, but don't hurt the children any further than they already are hurt if
their father or I suppose it could be their mother, is injured in the line of
duty and unable to work anymore. They should get that health insurance
allotment.
Question

A roll

on the adoption of the committee amendment.
was requested by Senator Disnard.

is

call

Seconded by Senator McCarley.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

-

Nays: 13

Amendment failed.
Senator Francoeur moved inexpedient to legislate.
A roll call was requested by Senator McCarley.
Seconded by Senator Pignatelli.
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The following Senators voted

Yes: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11

Motion of inexpedient to legislate

is

adopted.

SB 391-FN,

relative to appeals from the compensation appeals board.
Insurance Committee. Vote 3-1. Ought to pass, Senator Flanders for the

committee.

SENATOR FLANDERS:

This is a bill that was filed by Senator Fernald,
Senator Below, and Senator Cohen. We had good testimony. We got people
from the court testifying in favor of the bill. We all thought it was a good
idea. Because we need an amendment, I move that this bill be tabled.

Senator Francoeur moved to have

SB 391-FN,

relative to appeals

from

the compensation appeals board, laid on the table.

Adopted.

LAID ON THE TABLE
SB 391-FN, relative to
SB 306, establishing a

appeals from the compensation appeals board.

committee to study an appellate court system.
Judiciary Committee. Vote 3-0. Ought to pass with amendment, Senator Pignatelli for the committee.

2002-2381S
08/09

Amendment to SB 306
Amend the title of the bill by replacing it with the following:
AN ACT extending the reporting date of the commission to study
state's increasing appellate caseload

and solutions

the

to the in-

creasing appellate caseload.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:

Report Date Extended. Amend 2001, 159:5, I-II to read as follows:
L The commission shall report its findings and any proposed recommendations for legislation or rule enactment or modification which may
1

alleviate or eliminate the delays in the appeals process and increase the
of appeals accepted and written decisions on a short-term or
immediate basis no later than November 1, [ 2001 ] 2002.
IL The commission shall report its findings and any proposed recommendations for legislation or rule enactment for long-term permanent
remedies to the problems described in section 1 no later than Novem-

number

ber

1,

[20eir]

2002.

2 Effective Date. This act shall take effect

upon

its

passage.

2002-2381S

AMENDED ANALYSIS
This

bill

extends the reporting date of the commission to study the

state's increasing appellate caseload and solutions to the increasing ap(HB 135) to November 1, 2002.

pellate caseload
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with the amendment moves the

139
re-

porting date out one year.

Amendment adopted.
Ordered to

third reading.

SB

359, establishes a committee to study the establishment of a statewide network of halfway houses for juvenile offenders. Judiciary Committee. Vote 3-0. Inexpedient to legislate, Senator Pignatelli for the committee.

SENATOR PIGNATELLI: The sponsor of this bill asked that it be inexI yield my time to Senator Hollingworth.
SENATOR HOLLINGWORTH: I want you to know it's not that we are

pedient to legislate.

asking that this not continue being studied but we have a commission that
last year that is working extremely well. In fact I had never
served on a commission that has been so energetic and accomplished so
much in such a short period of time. We have traveled around the state,
in fact some of the members of the commission traveled out of the state
and looked at the juvenile system in some of the states that are considered the very best. So we are in our order last year we were also asked
to look at the whole juvenile system; and so we are working on that and
we intend to have statewide placement for juveniles. So the commission
is going to continue. We've asked for an extension and we believe it will
be granted as long as all the other commissions are granted an extension
as well. So I would ask that you vote for this inexpedient so that those
people who have been working very hard and are familiar with the situation can continue their work and perhaps we can have this done sooner

was formed

than

later.

Committee report

of inexpedient to legislate is adopted.

Recess.

Out

of Recess.

MOTION OF RECONSIDERATION
Senator Gatsas having voted on the prevailing side, moved reconsideration on SB 332-FN, relative to the payment of medical benefits costs for
certain group II members injured or killed in the performance of duty,
whereby we voted it inexpedient to legislate.

SENATOR GATSAS: Mr. President, I move to reconsider SB 332 having
voted in the affirmative. Unfortunately, I do not sit on the committee
that this bill was heard and did not have an opportunity to thoroughly
review this piece of legislation. As we all know, the Senate moves very
quickly at times and rather than making a motion to table, I followed
my Republican colleagues in voting inexpedient to legislate. In hindsight, that was clearly the wrong decision. After the Senate took a brief
recess, I had an opportunity to review this legislation more closely and
also had an opportunity to speak with my colleagues from both sides of
the aisle and decided that we should reconsider the inexpedient to legislate motion that passed and send this bill to the Finance Committee
for further review. I have the good fortune of sitting on the Finance Committee and will happily review SB 332. If the Senate agrees with me that
we should reconsider this piece of legislation I would like to move ought
to pass with amendment and send SB 332 to the Finance Committee.
Thank you, Mr. President.
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A roll

call was requested by Senator Gatsas.
Seconded by Senator Wheeler.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,

McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,
Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No: Boyce.
Yeas: 23 - Nays: 1
Motion adopted.

Senator Gatsas moved ought to pass.
Adopted.

Senator Wheeler moved ought to pass with amendment (2375).
Recess.

Out of Recess.

SENATOR BOYCE:

I rise to speak about this bill. I did not in the past. I
that this bill had a flaw in it. It may be taking too much money out of
the special account. I'm always concerned whenever any bill comes before
us to take money out of these special accounts. They are set up for specific
purposes, and if at some point in time they are depleted to the point where
they cannot take care of those special purposes, I'm concerned that it will
be a cost to the state. I will vote for this motion at this point in order to send
this bill to Finance so that we can take a closer look at that aspect of it.
Thank you.

felt

SENATOR WHEELER: I just want to remind the Senate that we're talking about the bill as amended, which is $177,000 permanently funded
from the special account that's a one-time expenditure. Believe me, they
can afford it and they want it.

A roll

call

was requested by Senator Wheeler.

Seconded by Senator Larsen.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No: Francoeur.
Yeas: 23 - Nays: 1

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

335, relative to prohibited political contributions. Public Affairs
3-0. Inexpedient to legislate, Senator Francoeur for

Committee. Vote
the committee.

SENATOR FRANCOEUR:

I

rise to

recommend on behalf of the Public

Committee that SB 335 is inexpedient to legislate. Senate Bill
335 would have established limits on voluntary caps on political contributions based on the office sought by the candidate. This bill also would
have established limits on contributions made, excuse me, I may start

Affairs

all over.
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Senate Bill 335 would have established lower limits on the voluntary caps
on political contributions based on the office sought or current law. Campaign contributions are a form of free speech recognized by the courts and
therefore should be carefully restricted by the government. I believe that
as long as campaign contributions are fully disclosed the balance between
the rights of free speech and public right-to-know are both fairly upheld.
This bill would lower our current limits of a person running for senate to
$1,000 to $5,000 if the candidate takes the voluntary cap, and from $1,000
down to $500 if they don't take the voluntary cap. This forces an individual
to spend even more time campaigning for dollars instead of talking about
the issues. Any senator here knows that whether an individual takes $500
or $1,000 these amounts don't buy votes here in this Senate. The committee voted 3-0 that this bill is inexpedient to legislate, and I encourage the
Senate to do the same.

SENATOR BOYCE: Senator Francoeur, could someone looking at this bill
consider it to be anti-challenger or a pro-incumbent bill in that somebody
who does not have the recognition of having been in office would have a
harder time raising money with these lower limits whereas somebody
who's been in office for a while might have a much easier time raising
these lower limits?

SENATOR FRANCOEUR:

I think you're right Senator Boyce, because
that as you're in office you know a lot more people, and it's easier
to raise money from a lot more individuals out there at lower limits.
When you start moving down, $1,000 is not a lot of money for an individual to receive. And to move it down to $500, I just think it puts a lot
more pressure on you to go out there and say something to an individual
to get $500 than it does to have $1,000.

I

know

SENATOR BOYCE: Thank you.
SENATOR FERNALD: Members of the

Senate, this bill 335 and the companion bill 336 are all about what kind of democracy do we want to have?
We understand that the meaning of the word democracy is government
by the people, but we're all politicians. We live in the political world, we
understand the role that money plays in politics. We know that money can
buy power and influence. We have acted in the past, this legislature, to
limit the role of money in politics and we have done that in a couple very
important ways. First, we've limited how much money one person can give
to one candidate. Because we understand that if there's too much of a
concentration of money, the people giving the money can gain influence
over the people making the laws and that is absolutely contrary to the idea
of democracy. We also have in our law, voluntary spending caps that we
understand that it gives an advantage probably to the incumbent if you
have no type of spending caps because the people with the access can get
the money and then outspend their opponents and get elected. We have
a problem, however, with the law that we have in place today. First problem is with the voluntary spending caps. The donation limits are the same
in New Hampshire no matter what office you are seeking, it's $5,000 if
you take the voluntary spending cap, it's $1,000 if you don't. If someone's
making a $5,000 contribution to someone who's running for governor and
potentially raising $1 million or more, you can see how that's probably
going to be buying a whole lot of influence. But if someone's running for
state Senate and they're looking at a spending cap of $20,000 primary,
$20,000 general, that's a different calculation. In fact, if someone's taking the spending cap, they're going to spend a total of $40,000. They can
have their entire campaign financed by two couples, husband and wife can
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give $5,000 each in the primary and again in the general election, and
they can have the whole campaign financed by four people. These seats
in this Senate should not be for sale. Under the law the way it is now, they
are. If you look at the House, it gets even more ridiculous. The maximum
donation limit is still $5,000 if you agree to the spending cap. Most of the
people running for the House, if they take the spending cap, have a spending cap that's far below $5,000. So the donation limit doesn't make any
sense compared to what the spending cap is. The Secretary of State's
Office came and testified in favor of this bill for precisely that reason. That
the caps on donations don't make any sense when you get down to the
Senate level and particularly down to the House level. So the idea is to
make the donation limits somewhat proportional to the office being
sought. So that we can avoid the situation where a concentration of money
from one or a few people can be a huge amount of the money that one
candidate raises and give us the situation where someone can buy influence over what happens in this building. The other problem we have with
our campaign finance laws is that we have donation limits in place, but
we have loopholes. We have two important loopholes. One is the soft
money loophole that we've heard a lot of talk about because of the McCain
Feingold and Shays-Meehan bills that are being considered in Congress
in Washington. The problem at the federal level is exactly the same at the
state level. We have put limits on how much people can give to a candidate, there is no limit on how much a person can give to a party. That's
the soft money loophole. It exists in our state law just as it exists in our
federal law. We need to close the soft money loophole in New Hampshire
and that's what these bills are about. Another loophole has to do with
PAC contributions. If you take the voluntary spending limit, there's no
limit on how much a PAC can give to you. So if you're running for Senate and you take the voluntary spending cap, one PAC can give you the
whole $40,000. That's not what our campaign finance laws are supposed
to be about. We're not supposed to have this concentration of money.
What 335 does, it says if you're making political contributions, the limit
is the same whether you're giving to a candidate, you're giving to a PAC,
you're giving to a party, the PAC's giving to the candidate, it's $5,000 all
across the board, rather than no limits whatsoever. In the wake of the
Enron scandal, I think we've all been reminded how important it is to
maintain the ideal of democracy. To be wary of the role of money in politics. This is the time for the New Hampshire Senate to stand up and say,
"we believe in democracy, not in big money controlling our political process". Let's get the soft money out, let's have PACs live by the same rules
as everybody else, and let's have a voluntary spending cap that makes

some sense compared to the office being sought. I do want to respond
to a couple of comments that were made just a few minutes ago. One was
a suggestion that somehow this is a violation of free speech. The Supreme Court of the United States has ruled on this issue before and has
said that we have the ability to limit the amount that is given to a candidate or to a party, and that is not a violation of our rights of free speech.
Candidates are free to spend as much as they want to, and our law allows that. The other suggestion was that somehow passing 335 would
give incumbents an advantage. I think the people who said that are living in a different world than I am. Because what I see is that incumbents
are the people who know other people and know where the big contributors are, know where the money is, and they're the ones who are likely
to get the $5,000 and $1,000 contributions; not the challengers who are
working at the grass roots and getting small contributions from a large
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of people. So, if you're worried about incumbent protection, it's
our current law that does that, not this bill. Thank you. I urge your
support, and I make a substitute motion it ought to pass.

number

SENATOR MCCARLEY: Senator Fernald, as I listen to your talk-through,
sounded to me as if you were speaking to both 335 and the next bill

it

336 in terms of the

PAC

contributions this year.

SENATOR FERNALD: That is correct.
SENATOR MCCARLEY: Okay, thank you.
SENATOR BARNES: Senator Fernald, I

do have a question of you.
do want to say congratulations to our own Senator Hollingworth
for giving her $200 donation from ENRON back. She made me go look
at my list, and thank God I didn't have to send anything back to them.
Senator Fernald you talked about the House of Representatives. Have
you got numbers that you can throw out here about what some of the
House races cost? The reason I bring that up is a young man in my
district has bragged a few times how he spent $5,000 in his campaign
against a lady in a wheelchair and another fellow to win his campaign
in a very small House district. So do you have numbers? Is he the only
one who spent $5,000 or are there others?

But

I

SENATOR FERNALD:

I am told that there is a House candidate over
Keene who spent in the thousands, but I can't tell you the exact name
and I don't want to suggest that I have the exact figure at the top of my
head. The spending limit, if I remember it right, under existing law is
fifty cents per registered voter if you're running for a House seat. So if

in

you've got a seat with roughly 3,000 people, maybe 2,000 registered voters, the spending cap would be $1,000 and you can take a $5,000 donation to run for a $1,000 race.

SENATOR HOLLINGWORTH: Thank you. I just wanted to thank Senator Barnes for the thank you to me, but I think he's got it wrong. I
didn't return it to ENRON; I gave a donation to the ex-employees of
because they have a fund that's set up that the money goes
to help them out.

ENRON

SENATOR BARNES: Congratulations again with warmest regards.
think that was an outstanding move on your part Senator.

I

SUBSTITUTE MOTION
Senator Fernald moved to substitute ought to pass for inexpedient to legislate.

SENATOR BELOW: I rise in support of SB 335 and in conjunction SB
336 are important steps toward moving the electoral process back to
government by the people, for the people. I wouldn't go so far as to say
that votes are for sale in this body, but I think it's hard to say that there
isn't some influence from campaign contributions. You know, I'm generally aware of who's given me money, and if I get a phone call from one
of them, I'm cognizant of that. Quite honestly, if I have a choice between
returning a call from someone who's a campaign contributor, and I don't
have much time and I have a call from somebody I don't know, I'll probably return the call from somebody who's a contributor. I don't like that
scene, but I think it's hard to deny that at least access exists. This scales
it back. This scales it back so that a challenger, anybody in a race has
got to establish a base of support of a number of contributors. It scales
the maximum contributions back to the scale of the office. Maybe these
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and we could certainly talk about that. But
think the idea that we have some proportionality makes sense. I also
think it's fairly apparent, I don't have a statistical analysis, but it's fairly
apparent that incumbents tend to raise more money from political committees and from lobbyists in larger dollar amounts than challengers do.
That's just sort of inherent because that's who you know when you're
down here I suppose. I guess I've been fortunate in having a large base
of small contributors, but I think that's a healthy arrangement. This bill
before us, SB 335 does have a provision that starts to close the wide-open
loophole, which I don't think was intentional but was established through
challenges to the law. The wide-open loophole, but political committees
are not in any way constrained by what they give to a candidate for office. Some people, myself and my challenger in the last election, we both
held political committees to the same standard as individual contributors. But in fact I don't think that's the enforceable law. So it is at the
bottom of this SB 335, lines 23, 24, and 25 that do make express the fact
that political committees and political parties do have a limitation of a
$5,000 contribution. Thank you Mr. President. I urge the body to pass.
aren't the exact right scales,
I

SENATOR FERNALD:

I just want to follow on Senator Below's comline 25 of this bill has to do with the PAC issue, and also
if you've looked at the existing law, there are changes on line 10 and 16
that get at the PAC issue as well. The way the law reads now, it says
"contribution, if from a person" and that's been interpreted to mean people
as opposed to people or PACs. So PACs don't appear to be limited in any
way. So if you think PACs are great and they should be able to give as
much money as they want to any candidate they want, no limits whatsoever, then vote against this bill. But if you think we should limit the
role of PACs in politics and how much they can fund our candidates and
limit that kind of special interest money, then I urge you to vote on this
ought to pass motion. I also mentioned that I understand that there will
be a tabling motion on 336. Senate Bill 336 is to close the soft money
Hampshire, and I'll be
loophole. It's the McCain Feingold Bill for
watching closely that roll call vote if there is indeed a motion to table.

ments that the

New

Recess.

Out of Recess.
Senator Below moved to have

SB

335, relative to prohibited political

contributions, laid on the table.

Adopted.
Senator Barnes and Senator Gordon are in opposition to the tabling motion on

SB

335.

LAID ON THE TABLE
SB
SB

335, relative to prohibited political contributions.

336, relative to political contributions. Public Affairs Committee.
Vote 3-0. Inexpedient to legislate. Senator Francoeur for the committee.

Senator Francoeur moved to have

SB

336, relative to political contri-

butions, laid on the table.

Recess.

Out of Recess.

A roll

call

was requested by Senator Fernald.

Seconded by Senator Barnes.
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The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, O'Neil,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, Barnes, D'Allesandro, Wheeler,
HoUingworth, Cohen.
Yeas: 13 - Nays: 11
Adopted.

LAID ON THE TABLE
SB
SB

336, relative to political contributions.

340, relative to alterations to party registration. Public Affairs Committee. Vote 4-0. Ought to pass, Senator Roberge for the committee.

Senator Roberge moved to have
on the table.

SB

340, relative to alterations to party

registration, laid

Adopted.

LAID ON THE TABLE
SB
SB

340, relative to alterations to party registration.

341, relative to the placement of candidates on ballots. Public Affairs
3-1. Inexpedient to legislate, Senator Barnes for the
committee.

Committee. Vote

SENATOR BARNES: The

good news chamber I'm not making a motion

to lay it on the table. We're finally going to stand up and have a debate
on the floor on this bill, I guess. I rise to recommend that on behalf of the
Public Affairs Committee that SB 341 is inexpedient to legislate. Senate
Bill 341 would have determined the order of party placement on ballots

by a random drawing by the secretary of state. The current system of
determinant party placement by the most actual votes received in the last
election works well, as it is fair. There was no need at this time, and I'm
sorry you didn't agree with that Senator Wheeler. That's Senator Wheeler
that laughing, right? Okay. No need at this time to change the process.
The committee voted 3-1 that this bill is inexpedient to legislate, and I
encourage the Senate to do the same. Someone is going to ask the question, "when is the last time that the opposing party was on the ballot?" I
have the answer for you. It was 1964 in the Barry Goldwater year. That's
the last time it was different that it has been for the last, what, 38 years?

Thank

you.

SENATOR
SENATOR
SENATOR
SENATOR
SENATOR

DISNARD: Senator, are you rubbing it in?
BARNES: No sir.
DISNARD: Okay thank you.
BARNES: I wouldn't do that.
LARSEN: When I was a kid there was a saying

that went
win, tails you lose". That's what this bill's about. We have
been, since 1964, living under a statute, which says if I win the first time
around, I get a really good chance to win the second time around. That's
what this bill's about. Anybody in their right mind who would look at this
law would say, "that's not really very fair that the person who wins always gets to go first again the next time". It doesn't happen in childrens
games that way. But we are adults and we have a law that says in our
like,

"heads

I
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state that if we win the first election, you get to go first again the next
time around. We all know that the name that appears first on the ballot oftentimes is the one people vote for. Sometimes we ask for fairness
out of our laws, in this case we're not seeing any but that's the way we
live right now, since 1964.

SENATOR BARNES: Senator Larsen, would you believe that I think that
over the last three campaigns that Senator Shaheen from the minority
party has won her position as governor of this state, and it didn't seem
to affect her if she had been on the bottom of the ballot in the last name,
I've got a hunch that former Senator Shaheen, now Governor Shaheen,
would have won. So that looks to me like it's kind of fair.

SENATOR LARSEN: We're fortunate in the Democratic party that we
oftentimes have candidates that are so good, we're able to actually overcome the disadvantages of having been in the minority for 80-something
years.

SENATOR BARNES: Are you rubbing it in now Senator?
SENATOR LARSEN: I would only reinforce that we have a great many
wonderful Democratic candidates in this state and that they are able
overcome what is majority's effort to put us under.

to

SENATOR WHEELER: Senator Barnes, do you have any idea by what
percentage Senator Shaheen, now Governor Shaheen, might have won
if she'd been first on the ballot?

SENATOR BARNES: Yes, I think it would have been exactly the same
percentage as she won by Senator Wheeler, I don't think it would have
made a damn bit of difference.
SENATOR WHEELER: Further question.
SENATOR BARNES: Certainly.
SENATOR WHEELER: Would you beheve that I don't believe that at all,
and

I

laugh because would you believe this

isn't fair. It's

pure

politics.

SENATOR BARNES: Would you believe that later in the day we're going to have a real political issue. Why don't we save all of our conversation for later in the day? You and I will have fun a little bit later on the
political issue.

SENATOR FERNALD:

Senator Barnes,

if

you think it doesn't make any
and vote for this since it

difference then why don't you just humor us
is, in our eyes, simply a matter of fairness.

SENATOR BARNES:

A roll

call

Today I'm not a good humor man.

was requested by Senator Fernald.

Seconded by Senator Pignatelli.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11
Committee report of inexpedient to legislate is adopted.
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SB

323, establishing a committee to study the efficiency of the departof transportation. Transportation Committee. Vote 4-0. Inexpedient to legislate, Senator Eaton for the committee.

ment

SENATOR EATON:

This bill was a study committee to look at the effiDepartment of Transportation. Commissioner Murray was
at this meeting and she said she would welcome a study committee if we
so decided. In discussion after the hearing, we thought that the commissioner has only been there one year's time, she is putting new policies in place and doing some of her own efficiencies. So we thought that
we would wait until fiscal time of next year to be able to talk to her on
that and see what her policies have done, and then make a recommenciency of the

dation from there, so

Committee report

we now

look at that

bill

as inexpedient to legislate.

of inexpedient to legislate is adopted.

SB 405, relative to special number plates for veterans. Transportation
Committee. Vote 4-0. Ought to pass, Senator McCarley for the committee.

SENATOR MCCARLEY: Senate Bill 405 was intended to be a fast-track
piece of legislation that I frankly had hoped would pass back in December to fix a technical correction to the veterans plate bill which we all
unanimously supported last year. We saw the revealing of the plate in
early December; it's an absolutely beautiful plate. However, in the legislative process, the legislature, the department, all of us missed something in the language regarding the ability to receive one of these plates.
We limited it to one single document that you had to produce to show
indeed you are an honorably discharged veteran, and so we have gone
back and given the discretion to the department in a technical correction so that indeed the department is able to make determinations about
that and rather than try to list every possible way to prove who you
were, we decided if we did that for sure we'd miss one, so we simply
allowed this at the discretion of the department. I would encourage us
to pass this and, hopefully, send it over to the House very quickly and
see if we can't get them this time around to go along and get this bill
through and done. Thank you.
SENATOR BARNES: On behalf of the veterans of the state of New Hampshire,

I

want

to

say thank you to Senator McCarley for putting this piece
who all signed onto

of legislation in and also for my other 23 colleagues
this piece of legislation. Thank you very much.

Adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Prescott moved to have SB 382, relative to display of flags on
units, taken off the table.

condominium
Adopted.

Senator Prescott offered a floor amendment.

2002-2401S
05/03

Floor

Amend

the

bill

Amendment

by replacing

all

to

SB 382

after the enacting clause with the fol-

lowing:
1 New Section; Condominium Act; Condominium Instruments; Display
of United States Flag. Amend RSA 356-B by inserting after section 34
the following new section:
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356-B:34-a Display of United States Flag. A unit owner may install
a flag pole bracket on an exterior wall of his or her unit and display one
portable, removable United States flag in a respectful and appropriate
way regardless of any bylaw or other portion of the condominium instruments governing flags or decorations.
2 Effective Date. This act shall take effect 60 days after its passage.

SENATOR PRESCOTT: I would like to present the amendment that I
discussed on this bill and have it passed around. For the appropriateness of display of the flag, I have added this amendment. For the record,
I'd like to move floor amendment 2401. The appropriate manner in displaying the flag is written as
.

SENATOR LARSEN:

.

Senator Prescott, we

may have some

confusion in

amendment we wanted to get out on the floor was
2404 which is the one which a number of us on the committee had discussed during the interim while this was still on the table. So perhaps
you would want to substitute the motion to distribute ...
that

I

believe the floor

Recess.

Out of Recess.
SENATOR PRESCOTT:

I rise to offer a floor amendment and to address
the addition after the word respectful, two words,
"and appropriate", as the way of displajdng the American flag. That word
was added so that there would be greater control over the appropriate
method of displaying the American flag. Thank you for your attention.

that, the

amendment

is

SENATOR D'ALLESANDRO:

Senator Prescott,

I

understand the two

want to ask this question. Who determines
what's appropriate? Is it the condominium complex that determines it?
Is it the owner or is there a standard by which we are going to judge
words that you put

in,

but

I

appropriateness?

SENATOR PRESCOTT: I would think a standard of appropriateness is
based upon our society. A society that believes the American flag should
be displayed in a respectful and appropriate manner.
SENATOR BARNES:

Senator D'Allesandro, might I suggest that in this
each other a lot better than they used to, that the
condominium owner and the person who owns that flag might sit down
and have a Schlitz together and decide what is appropriate? Wouldn't that
be a nice way to look at it?

day of people talking

to

SENATOR D'ALLESANDRO: Senator Barnes, I think that anything that
they decide upon that's appropriate, I have accord with. My question is,
who ascertains what is appropriate? That's all. If we do have a standard,
then we should adhere to that standard. Obviously, we want the flag displayed properly, but appropriate in this particular situation has to refer
to something, and if it's a TAPE INAUDIBLE or folkway fine. But indeed it has to refer back to something that mandates appropriateness or
explains appropriateness.
SENATOR LARSEN: I rise to speak in support of tabling this floor amendment, and in fact considering a subsequent floor amendment which I have
prepared. The problem as Senator D'Allesandro in his questioning pointed
out, is that while we all agree that it is a person's right to express their
patriotic beliefs through displaying a flag, those in condominiums are in
fact under contract. It is a contractual arrangement. If we in fact pass a
law which supersedes a private contract, I question if it would be sus-
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tained in court. There is a way to make it possible, and that is to do it in
a more lawful way which would be to adopt a floor amendment which I
would present if this one is not supported and that language would say
that "condominium owner may install a flagpole bracket on an exterior
wall of his or her unit and display one portable, removable U.S. flag in a
respectful way regardless of any bylaw or other provision. Provided, however, that the unit owners' association may establish reasonable rules
regulating the size of the flag, its location, method of affixing the flagpole
bracket and matters affecting safety". That outlines what is appropriate.
When we leave it so vague as is in the floor amendment that you have
before you, a unit owner may display a flag in a respectful and appropriate way, there's no definition of whose idea of what is appropriate. You can
get someone who's feeling extremely patriotic who wants to hand a 50' flag
because they still feel, as many of us do, that they're offended by what
happened September 11, and they want to have the biggest expression of
offense they can, and that is to hand a 50' flag over their entire condominium doorway or from the rooftop down. That's respectful, it may be
appropriate for that person, it may not be appropriate for their neighbors.
We're running up against contract laws and other issues which I urge you
to consider and that oftentimes to clarify in law what is appropriate and
respectful by saying reasonable rules regulating the size, the location, and
the method of affixing the brackets. Those are reasonable. But that is more
clarified so we don't end up with more backlog in our courts of people who
are simply trying to show their patriotic feelings. I urge you to hold off
and not vote for the floor amendment 2401 because 2404 will accomplish
the same goal in a better way. Thank you.

SENATOR BARNES:

Senator Larsen, if in that amendment there was
a size of that flag, would that maybe make things a little better? Say like
a 5 X 7 flag, no larger than a 3 x 5 flag?

SENATOR LARSEN: Well, and then we get into micromanaging, I would
be concerned with that because what's appropriate on a small condominium might be different than what's appropriate on a large condominium. Some condominiums are entire houses that can hold a bigger
flag.

TAPE CHANGE

Senator Roberge moved to have SB 382, relative to display of flags on
condominium units, laid on the table.

Adopted.
Senator Barnes

is in

opposition to the tabling motion on

SB

382.

LAID ON THE TABLE
SB

382, relative to display of flags on condominium units,

TAKEN OFF THE TABLE
Senator Wheeler moved to have
tricts, taken off the table.

SB

1,

apportioning state senate dis-

Adopted.

SB

1,

apportioning state senate districts.

Question

is

on the adoption of the committee amendment

Recess.

Out of Recess.

(2268).
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SENATOR BOYCE:

I'm ready to ask that because we do have another
amendment to follow this, that we vote no on this committee amendment
so that we can then introduce the following amendment.

Amendment

failed.

Senator Boyce offered a floor amendment.

2002-2374S
03/10

Floor Amendment to SB 1
the bill by replacing section 1 with the following:
State Senate Districts. RSA 662:3 is repealed and reenacted to read

Amend
1

as follows:
662:3 State Senate Districts. The state is divided into 24 districts for
the choosing of state senators, each of which may elect one senator. The
districts shall be constituted as follows:
I. Senatorial district number 1 is constituted of Coos county and
Bartlett, Bethlehem, Chatham, Easton, Franconia, Hart's Location, Jackson, Landaff, Lincoln, Lisbon, Littleton, Livermore, Lyman, Monroe, Sugar
Hill, Waterville Valley, and Woodstock.
IL Senatorial district number 2 is constituted of Alexandria, Ashland,
Bath, Belmont, Benton, Bridgewater, Bristol, Campton, Danbury, Ellsworth,
Groton, Haverhill, Hebron, Hill, Holderness, New Hampton, Northfield,
Orange, Orford, Piermont, Plymouth, Rumney, Sanbornton, Thornton,
Tilton,

Warren, and Wentworth.

HI. Senatorial district number 3 is constituted of Albany, Center
Harbor, Conway, Eaton, Effingham, Freedom, Hale's Location, Laconia,
Madison, Meredith, Moultonborough, Ossipee, Sandwich, Tamworth,
and Tuftonboro.
IV. Senatorial district number 4 is constituted of Allenstown, Alton,
Barnstead, Chichester, Epsom, Gilford, Gilmanton, Loudon, New Durham,

Pembroke,

Pittsfield,

and

Strafford.

Senatorial district number 5 is constituted of Andover, Canaan,
Cornish, Dorchester, Enfield, Franklin, Grafton, Hanover, Lebanon, Lyme,
Plainfield, Salisbury, Webster, and Wilmot.
VI. Senatorial district number 6 is constituted of Brookfield,
Farmington, Middleton, Milton, Rochester, Wakefield, and Wolfeboro.
VII. Senatorial district number 7 is constituted of Antrim, Bennington,
Bow, Bradford, Deering, Dunbarton, Goffstown, Hancock, Henniker,
Hillsborough, Weare, and Windsor.
VIII. Senatorial district number 8 is constituted of Acworth, Alstead,
Charlestown, Claremont, Croydon, Goshen, Grantham, Langdon, Lempster,
New London, Newbury, Newport, Springfield, Sunapee, Sutton, Unity,
Walpole, Warner, and Washington.
IX. Senatorial district number 9 is constituted of Bedford, Francestown,
Merrimack, Mont Vernon, and New Boston.
X. Senatorial district number 10 is constituted of Chesterfield, Gilsum,
Hinsdale, Keene, Marlborough, Marlow, Nelson, Richmond, Roxbury,
Stoddard, Sullivan, Surry, Swanzey, Troy, Westmoreland, and Winchester.
XI. Senatorial district number 11 is constituted of Dublin, Fitzwilliam,
Greenfield, Greenville, Harrisville, Jaffrey, Lyndeborough, Mason, Milford,
New Ipswich, Peterborough, Rindge, Sharon, Temple, and Wilton.
XII. Senatorial district number 12 is constituted of wards 1, 2, and
5 in Nashua, and Amherst, Brookline, and Hollis.
XIII. Senatorial district number 13 is constituted of wards 3, 4, 6,
7, and 9 in Nashua.
V.
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number 14 is constituted of ward 8 in Nashua,
Litchfield, and Pelham.
XV. Senatorial district number 15 is constituted of Boscawen, CanXIV. Senatorial district

and Hudson,

and Hopkinton.
XVI. Senatorial district number 16 is constituted of wards 1, 2, and
6 in Manchester, and Auburn, Candia, Chester, and Hooksett.
XVII. Senatorial district number 17 is constituted of Brentwood,
Danville, Deerfield, Epping, Exeter, Fremont, Northwood, Raymond,
terbury, Concord,

and Sandown.
XVIII. Senatorial district

number 18

is

constituted of wards

5, 7,

and

Manchester, and Londonderry.
XIX. Senatorial district number 19 is constituted of Derry, Hampstead,
Kingston, and Newton.
XX. Senatorial district number 20 is constituted of wards 3, 4, 9, 10,
11, and 12 in Manchester.
XXI. Senatorial district number 21 is constituted of Durham, Lee,
Newington, Newmarket, Nottingham, and Portsmouth.
XXII. Senatorial district number 22 is constituted of Atkinson,
Plaistow, Salem, and Windham.
XXIII. Senatorial district number 23 is constituted of Barrington,
Dover, Madbury, Rollinsford, and Somersworth.
XXIV. Senatorial district number 24 is constituted of East Kingston,
Greenland, Hampton, Hampton Falls, Kensington, New Castle, Newfields,
North Hampton, Rye, Seabrook, South Hampton, and Stratham.
8, in

Amend

the bill by replacing section 3 with the following:
3 Effective Date. This act shall take effect upon its passage.

SENATOR BOYCE:

I'd like to offer an amendment to SB 1, the amend#2374. This amendment is a compromise from the bill as it passed
in the committee. I've tried to accommodate some of the concerns that
were raised about that plan. First I've managed to reduce TAPE INAUDIBLE range to below 10 percent. Second, I redrew Districts 5 and 8 so
that the two incumbents are not in the same district. This plan fulfills the
legislature's constitutional duty to divide the state into 24 single-member
districts. Each constituting the contiguous towns, city wards, and unincorporated places. This plan adheres to the constitutional requirement of
one man one vote. It complies with the federal voting rights act, which
requires that a redistricting plan should have neither the purpose nor
effect of diluting minority-voting strength. This plan follows the criteria
for forming state Senate districts established by the Internal Affairs Committee. The districts in this bill attempt to preserve communities of interest where that can be done within compliance with the criteria. No
district has been deliberately drawn to protect or defeat an incumbent
Senator. Some people have said that we should make the fewest changes
to the current map as possible. This approach ignores the reality of the
population growth in New Hampshire. The sensible approach to redistricting is to align Senate districts to reflect the present and not hold onto the
past. We all know that a fair map must be driven by population growth,
that is what this plan does. Mr. President, I understand that this amendment may not make everyone happy. But be honest, no plan will make
everyone happy. I just hope that this compromise plan will help us move
forward on this important issue. Thank you.

ment

is

SENATOR MCCARLEY:

I notice Senator Boyce, if I can ask you a questhat accompanying this is not the information your committee had generally received of a cover sheet with the actual districts
spelled out. I'd like to request that we could have that if possible?

tion.

I

know
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SENATOR BOYCE: Okay, I didn't request a
SENATOR MCCARLEY: And I'm willing to
would
if

like the cover sheets

2002

map.

look, but at a minimum I
reviewed every time we've looked at plans,

that would be possible?

SENATOR BOYCE: I don't know why
SENATOR MCCARLEY: Thank you.

it

wouldn't be.

Recess.

Out of Recess.

SENATOR BELOW:

I'd like to speak in opposition to the proposed
Article 26 of our constitution states that "and that
the state may be equally represented in the Senate, the legislature shall
divide the state into single-member districts, as nearly equal as may be
in population, each consisting of contiguous towns, city wards, and unincorporated places without dividing any town, city ward, or unincorporated place." This is one of the very few places in our constitution
where it gives us an affirmative duty to act. It goes on to act. It goes
on actually in reference to this "to occur at the regular session following each decennial federal census". So this duty is given to us in this
year as well. Of course we all take an oath of office to carry out our
duties under the constitution to the best of our abilities. So when my
caucus asks me to work on the redistricting, I kind of went to the constitution and said, "what does this mean as equal in population as may
be"? I took that to mean as close to equal in population as possible. I
worked on a plan to that effect and I presented that plan in committee.
That plan, this plan is before us in contrast to that plan, has an average deviation from the ideal which is two-thirds greater than the plan
that I presented. In this plan, the average deviation from the ideal population size is 1,023 or 1.99 percent of the ideal population. The plan that
I presented was 629 or a mere 1.2 percent of the ideal population size.
The plan that I presented had a 7.9 percent range of deviation, overall
deviation from the lowest to the largest district. This plan has an overall range of 9.4. I commend the sponsor for getting it under 10 percent
because that was in fact one of the stated goals that the committee
adopted, but that's still a range that's 20 percent greater, almost nearly
20 percent greater than the plan that was closest to the ideal that's been
presented. The question might occur is "if you get in the ballpark, is that
close enough?" What does "as equal in population as may be" mean? Of
course that language was adopted in our constitution in 1964 after the
U.S. Supreme Court found that under the equal protection clause of the
U.S. Constitution, federal congressional districts needed to be drawn as
equal in population as practical, which they have interpreted to mean
as close as possible to the ideal district size. In fact, repeated federal
litigation has often found that any deviation from equal size has to have
a rationale that's founded in a clear statement of state policy. Of course
one of those statements of state policy that the federal courts have recognized is keeping districts of political subdivisions together. But state
policy is only expressed through our laws, either through our constitution or statutes. In fact the only expression of state policy we have with
regard to districting is our constitution. There is no statement in our
state laws; there's nothing else that's been enacted as policy. If we go
back to the question that was put to the voters in 1964 with regard to
the amendment that we're operating under in our constitution, this is
the language that was used. This is from "The Voters' Guide" and it puts

amendment. Part

II,
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the question in the exact same manner as it was actually put on the
ballot. It says, "Are you in favor of amending the constitution to apportion the Senate districts on the basis of population as equally as possible
without dividing any town, ward, or place?" It went on to explain that
if this amendment is adopted, that the legislature would reapportion our
senatorial districts containing nearly as equal numbers of people in each
district as is practical but without dividing towns and city wards. That
passed with 77.4 percent of the vote. I think the problem we have here
is that the plan is called a compromise plan. But apparently it's simply
compromised within the Republican caucus because no one talked to the
minority party about this plan, and this amendment that's before us is
not in fact the plan that is as equal in population as may be compared
to what is presented. As far as I know, my plan that I presented is that
that is as low as I could get the numbers and as low as anyone has presented any numbers. I spent dozens and dozens of hours working on this
and tried hundreds and hundreds of combinations. There are obviously
some constraints, and there are obviously some concerns in the back of
our minds about keeping community of interest together, of perhaps not
disrupting incumbents too much, but I tried to put all of those questions
out of my mind and let the numbers drive the process, and the plan that
I came up with is as low as I could get the numbers. Therefore, I would
urge the body to reject this amendment, it's not a compromise amendment, it's not a compromise on any bipartisan nature, and it's not a compromise on a nonpartisan basis in terms of the results it presents. If you
look at what's going on here, to my mind it is clearly deliberate political gerrymandering. It deviates from the ideal... it goes out of the way
to deviate from the ideal to favor one party at the expense of the other the majority at the expense of the minority. I think that's why we have
a constitutional mandate that holds our feet to the fire in terms of, as
equal in population may be, to avoid this kind of political mischief. Now
why do I see that? Well, when you take a look at this plan, we haven't
had much time, but in just looking at this plan we can see that there's
a number of districts that are currently what might be called "competitive", meaning there's a chance that a Democrat or Republican could win
the district. In fact, if you look at the state as a whole, the state as a
whole is "competitive". If we go back and total the number of votes cast
in the Senate races in the last election, we would find that just over 50
percent, like less than 50.1 percent of the votes cast went to Republican
candidates and 49.9 percent went to Democratic candidates. There's another little fraction in there that went to some Libertarian candidates.
That in fact reflects pretty much the balance in here, 13-11 is as close
as you could get to the overall way votes were cast in the last election.
But if you start looking at this plan, you'll see that Senator Disnard's
district 8, Senator O'Neil's district. Senator McCarley's district. Senator Cohen's district, shift significantly, substantially to become more Republican leaning. It's an attempt to shift the balance of power for the
next ten years. It should not stand, and I do not believe it will stand;
therefore, I would urge the body to reject this and we could perhaps work
on a true compromise. Thank you.

SENATOR MCCARLEY: Many of us when we came back here
knew

after our

that one of the biggest things that we would
be doing this year was going to be redistricting. Many of us talked about
it in our campaigns and I think that Senator Below has already touched
on, quite frankly, what I think is a very evenly divided state right now
in terms of how it chooses to put state senators here. Now we could all
elections last year,
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argue about how close some of those races were, could have gone either
way, and I would suggest that reinforces my argument that we are very
evenly divided. Knowing that and believing that we would indeed look
at what happened in '91' and '92' when you had a very evenly divided, I
believe 13-11 Senate, that they came together and they worked and they
worked forty-something plus meetings and finally hammered out something that everybody could agree to. I believe that the minority party, I
always hate saying that, but the Democratic Party started in January
or February in letters to the Senate President and in talks across the aisle
and in places outside of the city of Concord about when are we going to
get to work? Well, nothing happened, and suddenly in November there
was an accelerated notion of an Ad Hoc Committee that wasn't going to
do any work first to allow actual public input on where we were, wasn't
going to figure out criteria, wasn't going to do anything but go around
the state and hold ten meetings. When asked about the ability to vote
on the criteria first or have some discussions or ask about whether or
not this committee was actually going to do any work, originally the first
time we met, we were told yes, that we'd be looking at the software and
all sorts of things. The next week we were told no. This committee had
no purpose in life except to go and be present at public hearings. At least
five or six times since then, and as recently as last night and before that,
last week, when asked about tabling, the question was put to those who
came to speak to the Democrats about tabling and then later put in terms
of a discussion with the Senate President's office. We are happy to embrace tabling if it is about talking. If it is about a 13-11 senate finally
sitting down and talking. As one of the members that sat on the committee and have worked with Senator Below, I received no call from last
Thursday on. Late yesterday when asked if, because there was going to
be a plan put on the table today, could we have an opportunity to review
it so we could bring it up with our colleagues this morning and come back
and see if there was room to talk? Possibly to compromise, which is sort
of how I define the word as well Senator Below, the plan wasn't ready
and nothing could happen. So I certainly support Senator Below's comments about the fact that this will not stand. But I guess I just needed
to put into the public record that it is a huge disappointment to me perofficial of this state, that we didn't
as nearly as we do the entire state as equally divided and do this together. Because I think, unfortunately, it's sending
us down a very bad road. Thank you.

sonally, individually,
sit

and as an elected

down representing

SENATOR BOYCE:
plan of

'91',

Senator McCarley, you mentioned the compromise
and I'm curious are you aware that that compromise plan

had a deviation

of over 12 percent?

SENATOR MCCARLEY: Senator, yes I am, and if I could elaborate on
my question. I am aware that is what that group chose

the answer to
to do,

think

but they chose to come together around that. I'm telling you I
could have very easily come up with something that might have

we

lot closer to as "nearly as", "equal as", maybe and had the abilsupport it by 24 elected officials in this state, and I think that's
very important and we never even tried. Thank you.

been a
ity to

SENATOR COHEN: At the last Senate session as this SB 1 was left on
the table, I asked on the record if this meant that the two sides would
be getting together to try to come up with an agreement. Obviously this
didn't happen. This plan has the audacity to call itself a compromise. I'm
looking in the dictionary here Merriam-Webster's Collegiate Dictionary
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under the definition of compromise, "settlement of differences by arbitration or by consent reached by mutual concessions, something intermediate between or blending qualities of two different things". Does that
apply to this? I don't think so. As I go across the state talking to people,
Republicans and Democrats alike are being shocked by this plan. This
tears apart strong historic, economic and social communities of interest.
This is a major break with tradition in a state that values tradition.
Newcastle, a letter from the chairman of the Board of Selectmen, "The
town of Newcastle does not believe it is in the best interest to be separated from the adjacent city of Portsmouth where our children attend
high school, where our water connections are." The selectman of Rye:
"We would not like to be in a separate district from Portsmouth. The plan
presently being considered seems to us to be gerrymandering at its
worst. This plan, which will displace a great number of people, is unconscionable." This shakes an historic hundred-year connection that there
has been in place, Rye and Newcastle have been together with Portsmouth. They don't want to be forced apart. It's obvious that this is guided
only by service to partisanship. If I may quote here from the Valley News:
"Party considerations did play a role in the redistricting process according to Senator Boyce. He said Senate Republicans had worked with the
state Republican Committee and looked at party registration information when they were deciding how to redraw the maps. It would be silly
if we didn't look at those things," Boyce said. Further we wanted to make
sure that none of us were in a district we couldn't compete in", Senator
Boyce said. The Boyce Plan has districts that have no historic, social,
economic connection. The people in the proposed Senate district 24 may
never interact the way the distance is. I was here in 1992 when it was
13-11, there was a compromise then. The two parties worked together;
we came up with a compromise. It didn't serve any party, but imagine
this actually served the people of New Hampshire and not one particular party. This plan erodes public confidence. The plan clearly serves the
party and not the citizens of New Hampshire. This dramatic partisan
imposition on the citizens of New Hampshire is unacceptable.

SENATOR D'ALLESANDRO:

I'd hke to speak briefly to my colleagues
about what government is all about, what redistricting is all about, and
what about the basic concept of a free society? That's where one person
has one vote and that vote is meaningful. That vote is very meaningful.
When we adopt criteria for setting the districts, obviously we want to
take those things into mind. So the first thing that we have to do is, we
have to adhere to the constitution. And the constitution in Part II Article 26 says contiguous Senate districts are required. So that's the base.
We must put together districts that are contiguous. Then we gave it some
thought. Then we said you know there are other things that bring districts together. Some very, very important things. We'll call these similarities of interest. They could be social, cultural, racial, ethnic, and economic.
These are common threads that tie us together. And in bringing districts
together we want to consider those things because they're very important. They're very important in delivering the one thing that we want.
We want participation in government; we want that one person to have
a perception and a valued perception that that vote is absolutely meaningful. That's why we want that person to come out and go to the polls.
You know what else we said; we said something that was very important to all of us because we're all good people and we said we don't want
to do anything deliberately that's going to defeat an incumbent Senator
or to protect an incumbent Senator. We did that because we have a great
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deal of respect for one another and our participation in the process. We
beheve that we have come here to work together to do the people's work
of the state of New Hampshire. That's why we run every two years. When
you look at these things, you say, "gee, these are pretty solid things upon
which to base a plan". Now we also said, "gee, you know let's kind of add
to some of these things because as we move forward we hope things get
better". So we said, "gee, what about educational things that tie us together.
heck, we know a lot about that because over the last few years
we've been talking about education over and over and over again. So that
might be a link that draws us together. We know that the culture of New
Hampshire has been changing over the last ten years. We say, gee, that's
another very significant ingredient. As we traveled around the state with
Senator Barnes and the committee, we found a lot of input from people.
That input really, in my opinion, substantiated some of these criteria
that have been laid out. The people were very concerned about how these
.

.

.

things play and play out in the redistricting plan. Now the statistical
situation is also very significant, because the deviation plays a significant role. We have said we want the lowest deviation, why, because one
person, one vote, means more when that deviation is low. That's really
what government's all about. We have worked hard to do that. I commend Senator Boyce for the work he did on it; Senator Below worked
on it also. The numbers seem to come out better in the Below iteration.
Well that doesn't mean that Boyce and Below couldn't work together to
come up with something maybe even better. That's really the opportunity that we cry for in terms of making things better for the people that
we represent. We have seen what's happened in redistricting. We know
what happened in 1980. We know what happened in 1990. Now history
does have a tendency to repeat itself. If we're good students of history,
we gather the good and we thrust aside the bad. That's a learning experience. That learning experience makes us all better at what we do. I
think in this situation we should learn from that, come together, and
move forward. Thank you very much Mr. President.

SENATOR WHEELER:

I'd like to speak a little about the process in the
Internal Affairs Committee, which ultimately receives the various plans.
Now I'm not politically naive, I know redistricting is a political process,
but in my dictionary, political doesn't mean one party rule. It should
mean some give and take. That's what I think of as the political process.
All we saw in the Internal Affairs Committee and since then is the flexing of Republican muscle. That's not give or take - that's not what I think
of as politics. Senator O'Neil and I presented three amendments. The
first amendment that we presented was our best shot, the one that met
all of our criteria, that met the constitutional requirements, it was as
equal as possible, as equal as may be, it didn't pay any attention to incumbents, that was rejected. Everything was a 3-2, 2-3 vote, I mean that
comes as no surprise. So then we presented another one, and that was
pretty good. It was almost as good as the first one, but it moved Antrim
back into district 7. But that was rejected. So then we said, okay, we'll
present one that isn't as good constitutionally, but it should be a good
compromise. It has a 9.6 percent range, it keeps Laconia whole, it keeps

in district 7, it keeps Raymond in district 17, it keeps Kingston
in district 19, so obviously it wasn't completely as equal as may be and
we were thinking about incumbents in a positive fashion to make sure
no incumbent was negatively affected, that no incumbents were pitted
against each other, that to me would have been the perfect compromise
plan, failed 2-3. Now in the course of this I was describing
experi-

Antrim

my
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ence that night. I went to a meeting and I said, ugh, we've had a lot of
debate, and then I said, we didn't have debate, Senator O'Neil and I had
monologues. I did not realize that the Republicans had entered an order
with a vow of silence. I see that that's still going on today. I don't know
whether it's just not worth debating, whether we're not worth debating,
but there hasn't been a good give and take or debate on this. I want to
say a few things specifically about this latest plan that's on the floor
right now. The town that I live in, the town of Durham, passed a resolution on January 21 saying that "Whereas Durham, Lee, and Madbury
formed the first cooperative school district in the state of New Hampshire and have worked together to educate our children since 1954, known
as the Oyster River Cooperative School District and as an aside, is the
oldest one in the state, and whereas Durham, Lee, and Madbury continue to work closely together to address issues of importance to our
communities, including such areas as recreation, resource protection, and
community television, and whereas the University of New Hampshire's
presence in Durham, Lee, and Madbury creates myriad opportunities for
mutual problem solving, and whereas Durham, Lee, and Madbury are
all in Strafford County and county government is centralized in the city
of Dover, and whereas many of the social, governmental, cultural, commercial, and health care resources utilized by the citizens of Dover are
located in the three towns of the Oyster River Cooperative School District and the city of Dover, and whereas the importance of these relationships can best be encouraged and protected by having common representation in the New Hampshire Senate, it goes on to say that they
resolve that the Senate redistricting should understand these things and
keep them together". So what I notice in this latest "dead on arrival"
plan, is that Durham and Lee are spun off and set off to Rockingham
County separating Madbury from us, separating Dover from us, and this
unusual new district of 23 which certainly wouldn't have an incumbent
which both Democrats and Republicans would enjoy, but it's Barrington,
Dover, Madbury, Rollinsford, and Somersworth. Now if you don't live in
that area, you might not understand what a community of interest is.
Dover and Somersworth are both wonderful cities. They try very hard to
work together. There's a lot of cooperation, we have tri-council meetings
with Dover, Somersworth, and Rochester, but there is still a world of difference between Dover and Somersworth. It would be really hard for the
same Senator to represent the interests of both Dover and Somersworth.
So none of that was taken into account. I still feel incredibly strong about
district 6. I love Rochester and I love Wolfeboro. Rochester's near the
seacoast, Wolfeboro's on a beautiful lake. They're totally different. They
should not be in the same district. There's no way you can say that that
wasn't an order to change the party balance in the Senate. So I know we're
going to go through this. It's a snowy day. We'd all like to go home. It's
an exercise in futility, but here we are. Thank you.

SENATOR LARSEN: I would start by asking you to look at these handouts so each person will get one of each. I think it's important, as we do
this, to recognize our place in history and in fact today we see that the
demons of our past are coming back to bite us. In 1812 Eldridge Gerry,
then governor of Massachusetts, gave birth to the gerrymander when he
drew a district that resembled a salamander. In the handouts you're
receiving today, you'll see the historic salamander of the past in Massachusetts and the very similar New Hampshire gerrymander created in
just one district by the creation of a district 5. But as you might look
around this state in the "New Boyce Plan" as it's called, or perhaps some-
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called a compromise plan although there was no compromisthis new plan, we have created several salamanders for our
own state. I knew we had a newt for the state reptile, but right now
we've got a salamander, a gerrymander, and we don't want it in our state.
In this age of computers, 200 years later we find ourselves even more
capable of drawing gerrymander districts than they were able to back
in the 1800's in Massachusetts. Through computers I was also able to
find some defining elements of exactly what is gerrymandering, and I
ask you to look at your districts before you in this plan and wonder if
in fact it is not gerrymandering. By this definition, gerrymandering is a
form of election fraud that misuses redistricting to violate the one voter,
one vote fairness principle that redistricting is intended to preserve.
Gerrymandering is a process where the majority party draws a map with
election district boundary lines that maximize the number of districts
with a majority of voters from their own party. I think we're seeing that
today. A gerrymandered redistrict map concentrates minority party voters into the fewest possible number of election districts. That's called
packing. I think we see packed districts here today, and/or distributes
minority party voters among many districts so their vote will not influence the election outcome in any one district, that by definition is called
voter dilution. Do we not have some districts where we are diluting voters and their intent and their interest. Gerrymander is the legal equivalent, as it says in this search that I did on our newfangled computers,
gerrymander is the legal equivalent of stealing an election by stuffing
the ballot box with fraudulent votes voted for the challengers before they
are counted. Gerrymandered election district map boundaries give a disproportionately large amount of legislative seats and political power to
the majority party, which perpetuates the gerrymandering cycle decade
after decade. Is there any question why it's been eighty years since there's
been perhaps a change in this leadership in this House? In this body?
Gerrymandering hurts voters of all parties. Is this a compromise plan
as it was titled in the handout we received? I argue that it's a contortionist plan. This is no compromise plan. Senate Bill 1 contains gerrymandering, vote packing, vote dilution, and is the equivalent of election fraud. It misuses redistricting to violate the one voter, one vote
fairness principle that redistricting is intended to preserve. I will ask
you to look at this map before you today. I had to redraw it because in
fact it was created into even more of a salamander, dragon, whatever
we're calling this. A district 5 that goes from Webster to Andover to
Lyme to Wilmot to Springfield, Grafton, Canaan, Hanover, Lebanon,
Plainfield, Cornish, and it has a very slim neck I understand as it

times
ing.

it's

Under

goes through Wilmot, is it. Senator Below? We hope its neck holds
because he has to drive through the mountain to get through that
neck and stay in his district. I ask you to reconsider the fairness principle and whether in fact this is a fair process. We know you have the
votes. We know you have not sat down with us. We know that we've
spent many, many months waiting for a plan we know that this morning when we came and asked, last night when we asked for a plan,
there was none to show us, although it was there, this morning there
was none to show us, it took us an hour into session, perhaps even more
than an hour before we began to see some evidence of what the plan
was. We know the next steps; it's too bad we couldn't have avoided them.
But I ask you to rethink this. We have time to talk to each other, and I
ask you to rethink what you're doing today and vote no on SB 1 so we
have time to do some work together. Thank you.
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SENATOR PRESCOTT: Yes.
SENATOR LARSEN: About my dragon?
SENATOR PRESCOTT: The plan before
that the dragon

is

supposed

to be

us, Senate District
Senate District 5?

159

5, I

agree

SENATOR LARSEN: It was as fast as I could draw a dragon in District 5.
SENATOR PRESCOTT: Alright, it doesn't include Dorchester, Enfield,
or Franklin

and I just wanted

to let people

know that it's

not totally true.

SENATOR LARSEN: The dragon's body wasn't fat enough to include as
many districts as you packed into that one dragon's body.

SENATOR PRESCOTT:
Thank

So this

is

not indicative of the plan before you.

you.

SENATOR LARSEN:

It is illustrative

of the shape that a salamander-

gerrymander creates.
SENATOR O'NEIL: I've been pleased these

last 14 months or so to work
colleagues in the Senate and work on some good legislation for the citizens of this state. I especially think a lot of the work
we've done in the Transportation Committee, where most of the votes
come out 5-0, good bipartisan work. I also think about my eleven years
that I've served in local government in Manchester and have worked
over the years with many, not only Democrats but many Republicans and
I'm honored to say that I work regularly with Senator Ted Gatsas on
issues in the city of Manchester. We don't always agree, but there's
always a willingness to work together and at least sit down and talk
about it. I have to say that I was very disappointed that that wasn't
true with this process. Every time Senator Wheeler and I reached out
with what we thought were compromise plans or which would bring
the Senate closer together, the door was closed on us. It's not too late
to work together on redistricting, and I hope we seize the opportunity. Thank you Mr. President.

with

many

of

my

SENATOR HOLLINGWORTH:

Today I stand to speak against Enfield
as we have it before us. Just as the citizens need not put up with voter
fraud, the citizens demand and deserve more order and fairness than
what has happened in this plan. This plan has been developed in an ugly
backroom practice. This plan allows the ruling party to choose the voter,
not the other way around. The voters will not tolerate such unfairness
because they will know about this backroom closed-door one-party mischief. I believe that the public demand good government, and I believe
when this gets to the courts, and it will, when it is vetoed, and it will
be, and when it's challenged we will win, and we will win because the
people will demand fairness and that they believe in the one party, not
that the one party should control and they believe in the one voter and
one vote. Senator Boyce said, and it's in the Valley News thing here that
says, "Sweet Sixteen for the GOP". "We wanted to make sure that none
of us were in a district that we couldn't compete", he said. What you've
done is created more districts where Republicans would not have to com1

pete: 6, 8, 18,

and

24.

SENATOR FERNALD: When I'm

dealing with an issue here, I Hke to try
and identify the principles first and then figure out where we head and
how we solve the problem that we have at hand. So when this plan was
presented, the senator presented the principles first, and I thought this
was a good start. Talked about the need for contiguous districts and the
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constitutional requirements, he also talked about communities of inter-

And I thought this was a good start. There were two problems with
the presentation made for this plan. The first was there was no mention
of the basic constitutional principle that the districts be nearly as equal
as may be. This plan does not conform to that constitutional principle.
And so, that principle just wasn't mentioned in the presentation. The
other is the communities of interest. We know that Newcastle and Rye
are a community of interest for Portsmouth. We know that Durham and
Dover go together. We know that Somersworth and Rochester go together
and yet this plan splits all of those communities apart. So I do believe
in principles, I believe we should apply our principles to a redistricting
plan. This one doesn't do it. And I want it to be clear to everybody if it
isn't already, that it was presented as a plan that meets our principles,
and yet it violates two of the very principles that it's supposed to meet.
est.

SENATOR FRANCOEUR: Senator Fernald since you have mentioned
my question is, is it possible for a plan to be constitu-

the constitution,
tional even

though

it is

not the plan with the lowest deviation?

SENATOR FERNALD: The
equal as

may

be.

I

constitution says they should be nearly as
believe that is our obligation under the constitution.

SENATOR FRANCOEUR: So you would agree with me then that even
though the plan doesn't have the lowest deviation, that it could be constitutional?

SENATOR FERNALD: What

do you mean by deviation? Nearly equal
as may be to me means that, to me, it would be the deviation from biggest to smallest, should be as small as we can make it and this plan does
not do that.

SENATOR FRANCOEUR: Just so I can understand you properly, so
you're saying that the only plan that is acceptable would be the plan
with the lowest deviation constitutionally wise.
SENATOR FERNALD: That appears to be our requirement. Nearly as,
equal as may be. Do you see it some other way? As my wife sometimes
says to me when we have these arguments, "which word don't you understand"? I hate it when she does that.
SENATOR FRANCOEUR: My question was, is the only requirement that
you're saying is that constitutionally-wise we have to go to the lowest
deviation; and, otherwise, there is no other way to go with it. So you're
saying that the plan they did in 1990, where they had a 12.4 percent deviation was unconstitutional. Which the governor at that time stood up
in this chamber, and I believe if you look back at the minutes, told everybody this was a good plan and it went forth. So under your definition of
constitutional, you're saying that would be an unconstitutional plan?

SENATOR FERNALD:
may

I

think

it is

open

to challenge if it is not as nearly

would add that it's been obvious, I think to everybody in this process, that we can find a plan that is the lowest deviation, but it may be possible to come up with a true compromise not a
false compromise that might deviate from nearly as equal as can be, but
would avoid what we're headed for, which is more acrimony, veto, lawsuits, and so forth. That it might be preferable for us to find a true compromise rather than get stuck, which it seems to be where we're going.
as equal as

be.

I

SENATOR FRANCOEUR: When you

talk about

TAPE CHANGE

it

be-

ing a mathematical exercise. Do you not also agree that when you have
to plug in communities of interest that it might change that to a number that's higher than the lowest deviation?
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SENATOR FERNALD: If you were actually to apply the principle of communities of interest, you might get to a higher deviation. Near as I can tell,
the Republican side has not applied that principle yet. They've applied some
other idea to deviate from the mathematical process, as you put it, which
would be politics rather than a substitute or additional principle.

SENATOR WHEELER:
we operated

Senator Fernald

for the last ten years

isn't it

true that the reason that

under a plan that had a higher range

than equal as possible or equal as may be, is that it was a
compromise plan that nobody challenged its constitutionality? Clearly,
if somebody had challenged its constitutionality, then we might have had
of deviation

a different decision. Is that correct?

SENATOR FERNALD: It may have been struck down. For example, education funding did not become an issue constitutionally until someone
brought it to the court, which started in the '70's and isn't quite done yet.

SENATOR WHEELER: Thank you.
SENATOR FLANDERS: Senator Fernald, I'm sorry I didn't bring my
other maps with me. My memory says that in order for you to obtain that
low deviation, you had to cut some

cities

and towns up into different

districts?

SENATOR BELOW: Yes.
SENATOR FLANDERS: And

I

believe that in order to get a lower de-

had to cut Laconia, 1 or 2 wards out of Laconia?
SENATOR BELOW: Yes, which is what the constitution prescribes: That
the building blocks are towns and in the case of city wards, and that's
precisely what the constitution requires. In fact that has been done in
our history when the state first went from 12 districts to 24 districts. The
city of Concord was divided into multiple districts based on ward lines.
Either at that time or soon thereafter Dover was divided, Portsmouth
was divided, and, of course, Manchester and Nashua have always been
divided along ward lines. That's correct.
SENATOR FLANDES: Did we have testimony from the mayor of Laconia
viation than the 9.4 you

in the committee?

SENATOR BELOW: From what I understand, yes, but I also understand
that there

is

requirement

no state policy about not dividing cities. The constitutional
is using city wards and town districts as equal in populabe. That is our state policy.

may
SENATOR BOYCE: Senator

tion as

Below, you talked about the situation in
Laconia that your plan to get that low deviation would have split the city
of Laconia between 2 Senate districts. Now we've had a lot of discussion
about communities of interest. I believe when the committee heard from
the mayor of Laconia, he was very adamant that the city of Laconia does
constitute a community of interest by itself and that he felt it would be
improper to break it up because they have one unified school district,
they have one unified city structure, everything in that city is one unified system, so would that not be, as Senator Fernald had mentioned,
one of the mitigating factors that might lead to a higher deviation and
that in fact that would possibly be one of the reasons why a higher deviation might be allowable was that we did not feel that under our criteria, we should be dividing up that community of interest?

SENATOR BELOW: It might be plausible that it would stand if it was
the result of a political compromise and a legislative enactment. I do not
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believe that this plan will be legislatively enacted because the governor
has indicated that she'll veto it. After the legislative enactment, it ends
up for the courts to resolve, and they only have the constitutional criteria to go by. As you will recall, in the committee, we offered an alternative that would keep Laconia as a whole, as in one district, and that only
had a range of 8.7 percent and average deviation of only 703, a very
small increase. Avery small increase over the ideal from 1.2 to 1.4 percent average deviation.

SENATOR FERNALD:

There's been this talk about Laconia and whether
split it or not. Isn't it true that currently we have Manchester split into 3 districts, 3 different senate districts, when in fact we could

we should
have

all

of

Manchester

SENATOR BOYCE:

in 2?

true that Manchester is larger in population
look at the individual deviations, I don't
know exactly whether we could get a lower deviation by putting all of
one district within Manchester. But Manchester and Nashua we did have
to split up, there is no possible way that we could keep them as single
unified cities within one district because they are bigger than one district. That's the only situation that we have drawn on our map where a

than

city

1

Senate

was

It is

district. I didn't

divided.

SENATOR FERNALD:

Is it also true that in recent years we have divided Nashua into two, so there are two different districts? Your plan
puts Nashua into three different districts.

SENATOR BOYCE:

I

believe that

Nashua was one

to find the equilibrium there. In fact,

it

of the toughest places
has, no matter how you divide

map more difficult to statistically
wards do not add up to that magical number of 51,491 or whatever the number is we're supposed to hit.
In fact, the range of having four districts and five districts is about then
10 percent, it's 6.7 percent below or 5 or 6 percent above. You can't put
4 in, you can't put 5 in and make an ideal district so we had to put in
other towns to make them come out closer. Thank you.

it, it

appears that Nashua makes the

come down because the

size of their

SENATOR WHEELER:

Senator Below, does it appear to you the way
does to me that there's some sort of confusion between the criteria
which the minority of the committee did not even vote for, but which
were adopted 3-2 and the constitution that, I don't know, perhaps you
know, does the court, and this will no doubt go to court, do they look
at our criteria or are they much more concerned with whether it's meeting the constitutional criteria?

it

SENATOR BELOW: From my reading of what courts have done, is they
look at criteria that are adopted officially as state policies, meaning in
the constitution or in the statutes The only additional criteria we have
with a 3-2 vote in committee, one of those made reference to community
of interest as something that should be attempted to be preserved when
it can be done in compliance with other criteria, such as using contiguous town and city wards and achieving the equality of population. The
irony is that it is described, as these may be, social, cultural, racial, ethnic, or economic interests common to the population of an area. The irony
was, as I recall, you and Senator O'Neil offered an amendment to include
political subdivisions and educational concerns as additional criteria.
That was rejected in the committee on a 3-2 vote. They explicitly rejected
using political entities as a criteria. Now we'll be told that the division
of a political entity would violate this three-person subcommittee crite-
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which in fact was rejected. So I'm a Httle confused, but the point
being you can keep Laconia whole and still do better than the plan that
was presented here just before us at the moment.
ria,

SENATOR PIGNATELLI: I'd like to ask one of the members of the Republican Party that had something to do with putting this redistricting
plan together or I'd like to ask you a question. Before I ask my question,
I'd like to preface it by saying that I believe that government works best
for the people when both parties work together and all sides are considered and treated with decency and respect. May I ask you the question?
Why was there never an attempt on the part of the majority party to sit
down and work with the Democrats to at least give nominal hearing to
what the Democrats were presenting and why did Senator Wheeler and
Senator O'Neil need to have a monologue in their committee? I don't
understand this. It's a real mystery and a disappointment to me.
PRESIDENT KLEMM

(In the Chair): I believe that the committee had
a number of public hearings, they had ten meetings across the state, they
had a number of public meetings in Concord, and I believe there was full
discussion in all the meetings.

SENATOR PIGNATELLI: That wasn't really an answer to my question,
I think I've made my point. Thank you.
SENATOR BELOW: Yes, I would like to, but briefly. Senator Larsen did,

but

guess, a yeoman's job in a short time to try to suggest the gerrymander of district 5. A term that I hadn't heard before is packed. I think
district 5 under the plan pending before us ends up as a packed district,
meaning becomes distinctly a substantially more Democratic leaning,
and it does that by connecting the Franklin area with the Lebanon area
in Webster which borders on Concord through a very, very tiny little connection. She mentioned Springfield. Springfield in the plan that's before
us is not in district 5, it's in district 8, I believe. ...I had to actually look
on a map to figure out the contiguous nature of this barbell-shaped district, and I think it's probably a good reason no map was presented
here, and so I got out my Atlas of New Hampshire, you know which
divides up the state into, you know, thirty pages or so, and I found on
my map where Wilmot touches Grafton, and if the letters "AC" on the
word Merrimack, that little pink spot there, no smaller than a tiny part
of my fingernail tip, and it is a lump on the back side of Smith Mountain, there's no road, there's no footpath, there's not even open field
that connects one end of the district to the other. I suppose I could go
out there and hike, bushwhack through the woods, but other than that
to get to one end of the proposed district 5 to the other end would require exiting district 5. I think it's, you know, maybe technically contiguous, but it's certainly not in the spirit of contiguous.
I

SENATOR PRESCOTT: My cousin lives in
can't get there from New Hampshire;

You

a town in
you have

New

Hampshire.
Maine; I

to go to

don't see that as unreasonable.

SENATOR BELOW:

Well, in that town you have
But there're other examples

to do that. That's the
of this plan that I really think are unnecessary. Waterville Valley ends up in district 1. Well
if you want to hike over the tri-pyramids or something, you can get from
district 1 to Waterville Valley without going through district 2 in terms
of roads; you've got to go down through Thornton.

only

way around

it.

SENATOR PRESCOTT: Thank you.
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SENATOR BARNES: I rise to make some statements, I guess. As you all
know, I was the chairman of the Senate Ad Hoc Committee that went
around the state to listen to what the citizens had to say. That included
ten visits, one each to each of the counties. If you subtract the politicians
that were there and the "wanna-be" politicians that were there, you probably, if we listened to twenty citizens that weren't involved with politics,
it would have been a big number. I have received 159 hits, you see I'm
using this hip talk, I don't have a computer but I think that they call them
hits when you have a computer, 159 hits on the jet ski bill. I have received
no hits on this piece of legislation, not a single one. Now, however, there
were two towns that I am aware of and maybe something has come in that
I'm not aware of, that sent in petitions that the people were concerned.
One of those towns I believe was Henniker, not Henniker, Hopkinton.
Thank you. The other town borders Raymond which isn't in my district
at the present time, is Nottingham, the town of Nottingham. They sent
in a good number of signatures. So those two towns, the people out there
did get excited. Now you're saying, "well maybe it wasn't well publicized".
Well, the local papers had that we were coming, the statewide papers had
the schedule we were coming, the people of the state had an opportunity
to come in. That being said, keep that in mind as I ramble on here, please.
I heard some of you say that this was done in a back room. Well, I've got
to tell you, I'm telling you right now that I am not completely happy with
what's here, with district 17. I have voiced that concern on more than one
occasion, not happy. However, I think it's impossible for all 24 of us to be
exactly happy with what we have here. The process to me was ugly. In
the back room with four Senators sitting, a certain Senator made a commitment, and an hour later he changed his commitment. That bothers me.
I've lost faith in this individual. This system has caused a rift between
myself and another Senator, which I feel very badly about. All we have
up here is our word, and if we don't keep our word we have a problem.
So this darned old redistricting is not just a problem with you Democrats,
it's a problem with this Republican. That being said, I have a lot of faith
in my colleagues in this Senate, the rest of the 23 of you; I have listened
to some of you, I know that some of you have gone to talk to the Senate
President. I wasn't in those meetings, I don't know what happened at those
meetings, but I know you did have conversations with our senate president. I'm sure he was very cordial and had you in and listened very carefully to what you had to say to him. That being said, I know that I cannot have exactly what I wanted. I found that out when I was about four
years old, that I couldn't have everything that I wanted. I know that now
that I am 70 years old. But listening to my colleagues on the Republican
side, they tell me, the 12 of them have assured me that they think that
this is what we should vote for. Out of respect for my colleagues, my Republican colleagues, I'm going to vote, and I probably without a doubt will
be the 13*^^ vote. But I do it, not happily. I'm not voting happy, and I'm
smiling Senator Below. It's a bad situation. But I want to say one other
thing, all talk today, and I look up here in the balcony and I don't see
Moses, and I don't see him coming down with his chisel, and I still see
paper here. So for people to get too excited until Moses comes down with
his chisel with a slate of granite, maybe we shouldn't get excited and I'd
like to move the question so we can get home before the snow snows us
in, Mr. President.

SENATOR HOLLINGWORTH: Thank you
very

much

that you are disappointed.

I

Senator Barnes.

would

I

understand
I think

like to offer that
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part of the reason why the pubUc was not there is because they had faith
in us. They trusted us to not do something that would not be so drastic,
plus they really didn't have anything to look at. I would like to say my
district is no longer at all... I have not one town, not one town that was
in my district, not one. Can you imagine what my community, my district is going to say when they find out tomorrow morning that this is

the plan that

is

being put there?

SENATOR BARNES:
folks in

your

me say that I can understand why some of the
might be upset, some might be happy, and some
can understand that, I certainly can.
Let

district

might be upset.

I

SENATOR HOLLINGWORTH: Just further. Senator Barnes, the difference is that my district now is very, very Republican. But with this plan
it

would make

it

Democrat. So, you know, a Democrat is going to have
it's been rigged for it to be like that. But I don't

that, but that's because

have one community that was there.

SENATOR BARNES: Does that mean the vote's going to be 14-10 TAPE
INAUDIBLE your voters?
SENATOR HOLLINGWORTH: No Sir.
SENATOR LARSEN: Senator Barnes when you referenced the wondertown of Hopkinton, which I represent, who made the effort to come to
the Merrimack Courthouse when we had the hearing; and they were one
of the few people who showed up at the Merrimack County hearings. Did
they not actually come and say that their community of interest lay not
with Concord and this was in fact the Republican committee of Hopkinton,
which doesn't represent the whole train of thought of those who live in
Hopkinton, but did they not come and say that they in fact did not want
to be joined with Concord and that their community of interest lay, in fact,
with the small towns in the district? Yet this plan which was purportedly
the result of listening carefully to the voters' concern, has Concord joined
with Hopkinton for which I'm very glad, because I'm happy to represent
those people. I think in fact they are happy to have me based on some
of the support they've given me in the past. Is it not true that the people
of Hopkinton, who testified at least, didn't want to be associated with
Concord and yet the results of this is, after careful hearings that you
have joined them together with Concord?
ful

SENATOR BARNES: I'm glad you asked that question Senator because,
yes to the question, and also the petitions that came in from Nottingham
were disregarded also in the redistricting.
SENATOR LARSEN:

Further question, because really the issue comes
carefully considered communities of interest and cities
and towns that are interested in each other"? How about affiliations and
natural interests? Yet with SB 1, we've joined Franklin with Hanover,
we've joined Rochester with Wolfeboro in this plan, we've combined Exeter
with Epping, we've combined any number of towns who normally wouldn't
think of themselves as having an affiliation or a body of interest or
common school district, and in fact we have not done what we thought
we were going to do at least, which was attempt to keep communities
of interest together. I think Concord has no community of interest with
Hopkinton. But there's so many districts in this plan that have no natural affiliations, I wonder how is this going to stand up in public opinion
and court as a reasonable plan?

down

to

"have

we

SENATOR BARNES: Well, I can't talk for the court because I'm not even
a lawyer. We have two lawyers here that may better answer that ques-
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can't guess what the court's going to say. PubUc opinion?
didn't come out while this was all going on, so I don't know
how much public opinion is going to be. I'll say to you I don't disagree with
you and I probably agreed with you a lot more until my 12 colleagues conthinking
vinced me that perhaps I was wrong in

tion than me.

I

PubHc opinion

my

SENATOR LARSEN: We still have time to talk to you.
SENATOR BARNES: It's very possible that I have found out through
my life of 70 years that I'm not always right. So when I listen to 12 wise
people in my senate here that in the same party that I'm in and they
tell me that I'm wrong, I don't go flying off the wall, I have faith in my
colleagues. Maybe they're right and maybe I am wrong. I've been wrong
before.

SENATOR LARSEN:
to

I would suggest perhaps you should have listened
your "gut" instincts and that perhaps you were right.

SENATOR MCCARLEY: Yes, TAPE INAUDIBLE

for a second time unSenator Barnes' discussion about those widely publicized meetings that
were held between Thanksgiving and Christmas with a few days notice
for certainly the first several and people were asked to show up to respond
to nothing. But putting that aside because someone's already commented
on it, I will say that it's not really a surprise that 12 of Senator Barnes'
colleagues feel very strongly that this is the right plan. Because there is
no question that I think this assures, frankly, 16 seats. So you add three
more friends to sit with you and caucus, and they'll need a bigger caucus
room perhaps. But what I really wanted to say was this is actually the
most general discussion among this group we have had. We've asked
questions about Laconia as a group, and I'll say again, it's really too bad,
and maybe Senator Barnes thinks this is not the time to get worked up,
but from what I understand, this is this body's shot at being worked up
about this. I think, therefore, it's been very appropriate. I want to add that
I appreciate we're all busy, but I am particularly appreciative of those from
the individuals across the aisle who actually sat in their seats during this
very serious discussion today and listened. Thank you.
til

SENATOR GORDON:

Senator Barnes, this

is

more

of a "would you be-

lieve" question.

SENATOR BARNES: If you're asking me the question before you ask
of course I'm going to believe you Senator Gordon.

it,

SENATOR GORDON: Okay. Would you beheve that I'm not very happy
entirely about the redistricting; that my district as it's currently constructed, I shouldn't say my district, but district 2 as it's currently constructed, is just about perfect in size, and under this particular plan I lose
ten of the towns I currently represent of the 32. I worked long and hard
to develop relationships with those communities, but unfortunately I have
to make way for Senator Burns or district 1, and it's either going to be me
or Senator Johnson so, unfortunately, that's my compromise. But I did
want to just comment would you believe that I think there are good things
in this, and that is, that the people of Lyme who did come to testify and
who would like to be associated with Hanover are going to be associated
with Hanover. The good people in Alexandria who want to be associated
with Bristol are going to be associated with Bristol.

SENATOR BARNES:
for

Does that mean your mother

will be able to vote

you?

SENATOR GORDON: My

mother

will

be able to vote for me.
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very pleased that your mother will be able

to vote for you.

SENATOR GORDON:

depends on whether I run again.
have that chance. Then there are two other issues. That's the issue of Laconia. I thought Laconia having two Senators
would be a great idea. Unfortunately, the city of Laconia doesn't think
that's a great idea. Not only did the mayor come down and testify, but
those who get the Laconia paper saw the editorial indicating that the
paper feels that wouldn't be an appropriate thing for the city of Laconia,
and I think that ought to be respected. The last thing I'd like to just say,
would you believe that I think that this is going to be good for the town
of Northfield. The reason for that is the town of Northfield has had four
different Senators in the last eight years. Every single term I've been here,
there's been a different Senator in the town of Northfield. I think maybe
they would like it if they could be tied to Tilton, maybe they could get some
more consistency in the long term. But I haven't heard anybody from
Northfield complain about the fact that they've had four different Senators, but I think that would be good for them in the long run. So I guess
the "would you believe", "would you believe" that I think the plan is bittersweet for me, at least, but that there are good things in this plan even
though overall I have some concerns about myself.
If I do,

then maybe

I

don't know, that

she'll

SENATOR BARNES:

Senator Gordon, I would now, and would you bewhat you have given and other Senators in my
party have given convince me not to be a sore loser because I didn't get
everything that I wanted, so that I am going to vote for this, and I think
I made that rather clear, I hope I did, because of input from you folks
listening to you, I don't want to be a sore loser just because I didn't get
everything I want, pick up my marbles and go home?
lieve that

comments

like

SENATOR GORDON: Thank

you.

on the adoption of the floor amendment.
A roll call was requested by Senator McCarley.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11
Floor

Amendment adopted.

Senator Below offered a floor amendment.

2002-2304S
03/10

Floor Amendment to SB 1
the bill by replacing section 1 with the following:
State Senate Districts. RSA 662:3 is repealed and reenacted to read

Amend
1

as follows:
662:3 State Senate Districts. The state is divided into 24 districts for
the choosing of state senators, each of which may elect one senator. The
districts shall be constituted as follows:

SENATE JOURNAL

168

31

JANUARY

2002

I. Senatorial district number 1 is constituted of Coos county and
Bethlehem, Chatham, Easton, Franconia, Hart's Location, Jackson,
Landaff, Lincoln, Lisbon, Littleton, Livermore, Lyman, Monroe, Sugar
Hill, Thornton, Waterville Valley, and Woodstock.
II. Senatorial district number 2 is constituted of Alexandria,
Ashland, Bath, Benton, Bridgewater, Bristol, Campton, Dorchester,
Ellsworth, Franklin, Groton, Haverhill, Hebron, Hill, Holderness,
New Hampton, Northfield, Orford, Piermont, Plymouth, Rumney,
Sanbornton, Tilton, Warren, and Wentworth.
III. Senatorial district number 3 is constituted of ward 1 in Laconia, and
Albany, Bartlett, Brookfield, Center Harbor, Conway, Eaton, Effingham,
Freedom, Hale's Location, Madison, Meredith, Moultonborough, Ossipee,
Sandwich, Tamworth, Tuftonboro, Wakefield, and Wolfeboro.
IV. Senatorial district number 4 is constituted of wards 2, 3, 4, 5,
and 6 in Laconia, and Alton, Barnstead, Belmont, Chichester, Gilford,
Gilmanton, Middleton, New Durham, Northwood, and Pittsfield.
V. Senatorial district number 5 is constituted of Andover, Canaan,
Danbury, Enfield, Grafton, Grantham, Hanover, Lebanon, Lyme, New
London, Newbury, Orange, Plainfield, Springfield, Sutton, and Wilmot.

VI. Senatorial district number 6 is constituted of Farmington, Milton,
Rochester, Rollinsford, and Somersworth.
VII. Senatorial district number 7 is constituted of Bennington,
Boscawen, Bow, Bradford, Canterbury, Deering, Dunbarton, Francestown,
Greenfield, Henniker, Hillsborough, Hopkinton, Salisbury, Warner, Weare,
Webster, and Windsor.
VIII. Senatorial district number 8 is constituted of Acworth, Alstead,
Antrim, Charlestown, Chesterfield, Claremont, Cornish, Croydon, Gilsum,
Goshen, Langdon, Lempster, Marlow, Newport, Stoddard, Sunapee, Surry,
Unity, Walpole, Washington, and Westmoreland.
IX. Senatorial district number 9 is constituted of Bedford,

Lyndeborough, Merrimack, Mont Vernon, and

New

Boston.

number 10 is

constituted of Fitzwilliam, Hinsdale,
Keene, Marlborough, Nelson, Richmond, Rindge, Roxbury, Sullivan,
Swanzey, Troy, and Winchester.
XI. Senatorial district number 11 is constituted of Amherst,
Dublin, Greenville, Hancock, Harrisville, Jaffrey, Milford, New
X. Senatorial district

Ipswich, Peterborough, Sharon, Temple, and Wilton.
XII. Senatorial district number 12 is constituted of wards 1, 4, 5, and
6 in Nashua, and Brookline, Hollis, and Mason.
XIII. Senatorial district number 13 is constituted of wards 2, 3, 7,
8,

and 9

in

Nashua.

XIV. Senatorial district

number 14

constituted of Auburn, Hudson,

is

and Londonderry.
XV. Senatorial district number 15

is

constituted of Concord, Loudon,

and Pembroke.
XVI. Senatorial district number 16 is constituted of wards 1, 2, and
12 in Manchester, and Allenstown, Candia, Epsom, and Hooksett.
XVII. Senatorial district number 17 is constituted of Brentwood,
Danville, Deerfield, Epping, Fremont, Kingston, Nottingham, Plaistow,

Raymond, and Sandown.
XVIII. Senatorial district
8,

and

9, in

number 18

is

constituted of wards

5, 6, 7,

Manchester, and Litchfield.

XIX. Senatorial district number 19 is constituted of Atkinson, Chester,
Derry, and Hampstead.
XX. Senatorial district number 20 is constituted of wards 3, 4, 10,
and 11 in Manchester, and Goffstown.
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XXI. Senatorial district number 21 is constituted of wards 1, 2, 4, 5,
in Dover, and Barrington, Durham, Lee, Madbury, and Strafford.
XXn. Senatorial district number 22 is constituted of Pelham, Salem,

and 6

and Windham.
XXIII. Senatorial district number 23 is constituted of East Kingston,
Exeter, Hampton, Hampton Falls, Kensington, Newton, North Hampton,

Seabrook, and South Hampton.
XXIV. Senatorial district number 24 is constituted of ward 3 in Dover, and Greenland, New Castle, Newfields, Newington, Newmarket,
Portsmouth, Rye, and Stratham.

SENATOR BELOW: I do have some handouts that would show the detail
on this map. I don't have enough for everyone at this point, but I do have
some if anybody would like them. This floor amendment represents what
in the handout is shown as "Below Plan 2" or in the map it's marked as
closest to the ideal of good quality. This plan represents as close as I could
get to making all the districts equal in population. As it turns out, measured both by overall range of deviation, which is 7.9 percent of the ideal
and by the average deviation which is 1.2 percent of the ideal. The average district is only 629 people a variant from the ideal. Of course, as Senator Boyce noted, one of the key things that drives this is Nashua. Nashua
presents a mathematical, geographical conundrum and ends up being one
of the outliers. But if you look at the sheet here, what you'll actually see
is that most of the districts are within 600 of the ideal, the outlier on the
positive side, is actually district 19 at 797 above the ideal size or 1.5 percent and there's actually several districts that are just under that: 779,
within 1.5 percent within the ideal in contrast to Nashua
is the most undersized at 3,295 or 6.4 percent. My point
there is that I developed dozens of plans, tried hundreds of combinations,
and this was the solution to the puzzle if you will, that got closest to the
ideal. It happened to be that I worked off of existing districts. I did try
starting from Representative Vaillancourt's plan, I tried starting from Mr.
Dowd's plan, but what I kept coming back to was that working from the
existing districts incrementally I was able to keep getting closer and closer
and closer. The plan does do, as it's been noted, you can never perfectly
balance community interests but it does do some good things. As Senator Gordon pointed out, it puts Lyme with Hanover, it puts Alexandria
with Bristol, it puts Northfield and Tilton and Franklin all together - communities that are very close economically and socially tied together.
It puts Nottingham in with Deerfield, Epping and Raymond as they
asked, it puts Hopkinton in with Henniker and other towns as they've
asked, it puts Dunbarton in with those Merrimack County towns and
Hillsborough's County towns to their west instead of in with Manchester
and Candia and Chester to the east. You know I think it does a reasonable job in terms of balancing the community interest. But quite honestly,
that was secondary and coincidental to the numbers. In fact when I went
to present this, some of my colleagues within my own caucus said, "why
are you taking Antrim and putting it in district 8 when it's obviously going to offend the chairman of the committee"? I said, "I cannot leave
Antrim in district 7 and go in and say with an honest face that this is as
close as I could get to the ideal". As I illustrate in the handout, you can
take Antrim and keep it in 7 with this plan and make only a slight increase in average deviation, but it is a step away from the ideal. Likewise,
as I said, you can take Laconia, they took one ward out of Laconia, ward
one, which as it turns out, if you drew a line from the southeastern corner of Meredith up to the Northeastern corner of Meredith, that line would
732, 760, 768,

district 13

all

which
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just about equal the boundary of ward one, which obviously the people in
ward 1 are socially related somewhat to the people in Meredith. So that's
why what happened there happened. It was a way to balance the numbers. In the handout, as you can see, there're different plans, variations
that had been developed, but the one that's called "Variation D" is a plan
that in fact kept Laconia as a whole in one district; and still only raises
the average deviation of 1.4 percent significantly better than the 2 percent that's currently on the amendment that we've adopted and with a
range of 8.7 percent, it's still better than the 9.4. I guess I won't drone on
here, although I feel like I could for a while, but, you know I think this
plan in terms of our constitutional criteria goes as far as I could go and
as anyone has presented a plan to go. Thank you Mr. President.

SENATOR FERNALD: I just would like to commend Senator Below on
the level of thoroughness and attention to detail and sticking to principle that we've come to expect from him on everything he does.
SENATOR FLANDERS:

Let's see if

my

memory's

correct.

Senator Be-

when you present this to Internal Affairs, we discussed all
of these maps at different times at length. That you said that the numbers are what drove this map?
low.

I

believe

SENATOR BELOW: Yes.
SENATOR FLANDERS:

Correct me if I am wrong, that the numbers
drove Antrim into district 8 and changed 10 and moved them all around,
but for some reason or other the numbers left 5 about the same as it was.
You said that. Whose district is that?

SENATOR BELOW: That happens to be my district.
SENATOR FLANDERS: Thank you.
SENATOR BELOW: I would observe that with just those few tweaks that
were made

to district 5, it turns out that it is within 19 people of the ideal.
That's the goal. So when I got it to the 19, I tried lots of different variations and it certainly 5 could vary but it didn't help improve the average
deviation. Anything else I tried moved away from the ideal people population. I checked the history. Historically Antrim, on a number of occasions, has been in the same district as Stoddard, Marlow, Alstead, and
Walpole. It's not without precedent. Thank you Mr. President.

SENATOR BARNES: Senator Barnes, I heard a lot of conversation today about not pitting incumbent Senators against incumbent Senators,
and you folks made a lot of good conversation about that. I was very
proud of my Democratic colleagues. Now I picked this up and I see that
Senator Prescott and myself are going to have one heck of a primary. Are
there any other Senators that are running against their colleagues?
SENATOR FLANDERS: Yes, sir. Me
SENATOR BARNES: That goes against what was being said earlier today.
SENATOR BELOW: On the contrary Senator Barnes, the committee on
a 3-2 vote adopted some criteria, which I'm trying to put my fingers on.
One of those criteria was that "no district shall be deliberately drawn
to protect or defeat an incumbent Senator". I would challenge anyone
to show how this plan deliberately is drawn to defeat or protect an incumbent Senator. Any attempt to change Antrim to put it back in 7 so
that it's not in 8 moves the plan away from the constitutional requirement of it's equal in population as may be. If we want to say one of our
criteria is to "deliberately protect incumbents", we can do that, but it
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means moving away from our

constitutional mandate. That is how I
drew this. I challenged anyone and everyone on repeated occasions to
show a way in which you can not have incumbents against each other
and still have a plan that is as close to equal in population as may be.
I've offered ways to do that; they all increased the deviation from the
ideal. My understanding of this senate in terms of deliberate is that you
move away from the mandate of equal in population in order to go out
of your way to draw districts that help or hurt incumbents. This plan

does not do that.

SENATOR BARNES: Would you believe, as impassioned as you are and
as smart as you are and how much faith I have in you, I've known you
for a number of years; I knew you when you were in the House and I
have all the faith in the world that you believe 100 percent of what you
have just said, not questioning your integrity, please never think that
because I wouldn't do that. Senator Below, to you or any other member
of this chamber. But during the debate earlier on, it was said by more
than one of your colleagues that pitting one incumbent against another
was something that was a no-no and that they didn't want to see happen. So this plan is apparently going against some of the speeches that
I heard earlier today, would you agree with that?
SENATOR BELOW:

No, I would not. I didn't hear that the way you heard
think the concept was deliberately drawing districts to help
or hurt incumbents and I think the plan that is before us goes out of its
way to protect Republican incumbents and hurt Democrat incumbents,
goes out of its way because it deviates from the ideal of one person, one
vote, which is our constitutional mandate under the U.S. Constitution and
under our state constitution.
it

apparently.

I

SENATOR BARNES: Would
what you

you believe that

I

believe you believe in

believe in?

SENATOR BELOW: Yes, thank you.
SENATOR FLANDERS: Senator Below,

two questions if I may. Is it true
by jogging over here and putting Antrim in there that it
puts myself against Senator Disnard, who lives in Claremont?
in district 8,

SENATOR BELOW: If you both seek
SENATOR FLANDERS: I don't know

re-election
if this is

it

would.

a question or statement,

maybe somebody can answer it. Our criteria is 10 percent. We have several maps here that are all under 10 percent. I've come to the conclusion in my mind that all of them are constitutional because they're all
in the 10 percent which was our criteria, so I don't know why we're fighting over 7 to

8,

they're all within our criteria.

SENATOR BELOW:

In answer to that is I don't see that at all. I don't
in our constitution that says if you get under 10 percent,
that's close enough. That's as equal in population as may be. That comes
from some federal court precedent in which federal courts have said with
regard to state legislative districts, when cases have come before them
that are legislatively enacted, that means they pass the House and the
Senate and the governor either sign it into law or
or it's overridden by governor veto. They've said legislative enactments
that have ranges of deviation in excess of 10 percent are essentially on
the face of it constitutionally suspect and it is up to the state that passes
and acts such a redistricting plan to defend and show if the burden of
proof is on the state, to show why a deviation, overall deviation of greater
than 10 percent is the result of a compelling state interest. Why there's
see

anywhere

TAPE INAUDIBLE
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a compelling reason to support that. Plans that are under 10 percent don't
automatically become constitutional. It shifts the burden of proof in federal court, but the federal standard with regard to state legislative districts is different than our state constitutional standard. The federal standard is substantial equality, which is a little looser standard. It is not as
equal in population as possible which is our state constitutional standard
and federal courts have made clear that if a state has a more rigorous
requirement such as: as equal as possible, that that has standing. That
a state requirement that is more rigorous than the a federal one can
have standing. Therefore, I conclude that as equal in population means
as close as possible, given the other criteria, which are: contiguous, use
towns, use city wards, that's it.

SENATOR COHEN:

Very

Senator Barnes referred to the travelone in each county, that happened and

briefly.

ing, going to different counties,

recognized there weren't a lot of citizens coming out at that time. But I
would like to suggest if you go around the state and said to people, "hey,
what do you think of my plan?" and don't show them any plan, not a lot
of people are going to come out. But if you were to take these two proposals and went around the state and asked people what do you think of Plan
A or Plan B? Which plan are you more comfortable with? If we were to
do this now, that we actually have plans I'm sure there'd be suggestions
on how to tweak it here and there. But the level of comfort, I ask you if
you would do that, I think this would be something good to do, to go out
and hear from the people now that we actually have plans to show them
and say, "what do you think of our plans?" Then give people a real viewing and a real chance to participate.

SENATOR BARNES:

Senator Cohen, would you believe that I think afnewspaper tomorrow that they'll have a pretty good
idea of what we've been doing up here today, and if there is concern and
that the phones will ring off the hook or there will be silence. I personally will keep track of how many phone calls I get after this plan reaches
the newspaper tomorrow, as I have with this jet ski boat with 159 hits.
Next time I come in I'll let you know how many people in my district called
and I'd appreciate you letting me know how many in your district call. So
the citizens of this state will have the opportunity to call their Senators
ter the folks read the

after they read this in the paper now.

SENATOR COHEN:
Senator,

"I

If

I

may

quote back what you quoted to some other

believe you believe

what you

believe".

SENATOR BARNES: Hey, God bless.
SENATOR WHEELER: I don't want us

to lose track of what we're doing
not a popularity contest, it's not how many people like this and
how many people don't like it, it's what best follows our constitution and
what best meets the criteria which the Republicans - three members of
the committee adopted, which were actually never officially adopted by
the Senate and which the Democratic members did not adopt, however,
did not vote for, but we are trying to live within them. That's what matters. A lot of people could say, "gee, I'd really rather have Northwood here,
Nottingham there or Raymond there. That's not the issue. Our job is to
do the people's business regardless...

here.

It's

TAPE CHANGE
Question is on the adoption of the floor amendment.
Senator Below requested a roll call.
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Seconded by Senator McCarley.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 11 - Nays: 13

amendment failed.
Question is on ordering
Floor

to third reading.

Adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Boyce moved to have
taken off the table.

SB

3,

apportioning congressional districts,

Adopted.

SB 3, apportioning congressional districts.
SENATOR BOYCE: Senate Bill 3 is the bill

to redraw the Senate's congressional districts. The Internal Affairs Committee was presented with
two plans. One plan would have moved Meredith and New Hampton; the
plan would move Epsom and Pittsfield. The difference in deviation between the two plans was just 69 people. Since both plans meet the criteria established by the committee we decided to go with the plan that best
recognizes communities of interest, moving Epsom and Pittsfield so that
they are joined with the rest of Merrimack County makes more sense than
splitting Meredith and New Hampton from the rest of Belknap County,
and I'll leave it at that in the interest of brevity.

SENATOR BARNES:

Senator Boyce, during our process of traveling
was no one from any of the. ..and we did discuss this SB 3, it was part of our charge, I didn't see anyone from the
congressional offices. There wasn't one soul that showed up and I didn't
have any mail, no one from either of those offices contacted me. Had
they contacted you?

around the

SENATOR
SENATOR
SENATOR
SENATOR

state, there

BOYCE: No.
BARNES: Did they come in front of your committee?
BOYCE: No.
BARNES: You had no contact at all with the congressional

people?

SENATOR

BOYCE: No. In fact the only testimony that I recall either
in the traveling meetings or in the Senate Committee were the two proposals that I mentioned. We did not hear anything from anybody
is either in one of those offices or running for those offices.

who

SENATOR BARNES: Thank you.
SENATOR BELOW: Again I feel compelled to speak to the constitutional
requirements that we're dealing with here. There were two plans presented. This plan is the one that is furthest of the two plans from the
ideal of equal population. The National Conference of State Legislature
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a couple of years ago, in anticipation of this redistricting process, put out
a book called "Redistricting Law 2000". It's available to all the members
for free and was advertised in our State Legislature's Magazine. When
they talk about the stand for drawing congressional districts, they talk
about the concept of strict equality, and they cite various federal court
cases. They start off by noting that in Westberry vs. Sanders in 1964 the
Supreme Court held that the population of congressional districts in the
same state must be as nearly equal in population as practicable. Ten
years later in Karcher vs. Daggett the U.S. Supreme Court reaffirmed
its position in Kirkpatrick vs. Preisler that there's no level of population
inequality among congressional districts that is too small to worry about
as long as those challenging the plan can show that the inequality could
have been avoided. As Justice Brennan wrote for the majority, "we thus
reaffirm that there are no de minimus population variations which could
practicably be avoided but which nonetheless met the standard of Article 1 Section 2 without justification". I see no particular justification
for moving Epsom and Pittsfield rather than Meredith and New Hampton. The fact of the matter is that the move of Meredith and New Hampton, in comparison to this proposal, has a 26 percent greater deviation
from the ideal than the alternative of moving Meredith and New Hampton. New Hampton, for instance, is already associated with towns to the
west. Epsom and Pittsfield is not like it makes a clean break on a county
line, there's still a town in Merrimack County that's over in district 1.
Political boundaries was not even a criteria of the committee. I don't see
any significant difference in terms of the community of interest concept,
if you will, but that's not even a recognized criteria under New Hampshire state policy. So, therefore, I would urge defeat of this amendment
and the adoption of the one that comes closest to the ideal of equal in
population.

SENATOR

BOYCE: Would you beheve that it appears to me to be at
least suspicious on the face of this proposal from the Democrats that
since they appear to be running a Democrat for that first district seat
in the next election, and that the only female Republican who has announced for that office lives in one of the two towns that they would like
to exclude from congressional district 1, and if nothing else, it seems at
least suspicious that there's something political going on here. Would you
believe?

SENATOR BELOW:

No,

I

don't believe that.

I

guess you're suggesting

There are no candidates for the 1*"' district yet. There are people
who said they intend to run. Changing this would not prevent that person from running in the 1"' district, in point of fact. The reality is Senator McCarley spent the better part of one late afternoon-evening going
up and down with all of these population numbers trying to find the
combination that got closest to the ideal. She didn't even know about
that. I was vaguely aware that there was somebody in these towns that
might be running, but again, to the extent there was a committee critethat.

was that we not deliberately draw districts to protect or defeat
is not even an incumbent, so that doesn't even apply.
But the point is we have to go out of our way, once again we have to go
ria

it

incumbents. This

way in deviating from the ideal to protect a political interest
that's just plain wrong.

out of our

and

SENATOR BARNES:

Senator Below, seeing that we had no input and we
haven't had any input from the congressional people, why couldn't we
leave the districts exactly the way they are now without making any moves?
still
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SENATOR BELOW:

Because we have a constitutional duty to try to draw
as equal in population as possible, as practical. That's our duty. I
think we should try to carry it out to the best of our ability. It's simple

them

math.

SENATOR BARNES: How
the same?

What

far out are we with districts staying exactly
percentage are we varied?

SENATOR BELOW:

1.2 percent, the

range

is

double that. The range

is

2.4 percent.

SENATOR BARNES: If we left them exactly the way they are?
SENATOR BELOW: The range would be 2.4 percent. Which in number
of federal cases has been way too far out. Most states actually achieve
0.0 percent. The range under this plan is .08. That's pretty close. That's
pretty close. But under the alternative, I'm sorry, let me back up. The
range under the proposed plan is .11 percent. Under the alternative plan
it is .08 percent and .08 is smaller than .11. It is closer to equal in population. It's a small amount, but the federal courts have said there is no
number too small. Even one person, if you can do one better, it's a reason to do it better. TAPE INAUDIBLE some other compelling reasons.

SENATOR BARNES:

Plan Z here or whatever the last plan you presented for the Senate, what was the variation on that one?

SENATOR BELOW:

It is

as low as anyone has presented.

It's

as low as

anyone has come forth with.

SENATOR BARNES:

But

it's

higher than

if

we

left

the congressional

thing alone.

SENATOR BELOW:

Right, it's higher than it is in congressional disWith a large population box it's easier to get to the ideal of equal.
There's a lot more variables, if you will, in the equation to try to aptricts.

proach equality.

SENATOR BARNES: Would you believe
here, I'd like you to take a look at it.
SENATOR
SENATOR
SENATOR
SENATOR
SENATOR
SENATOR
No,

I

didn't

I

just

was handed some paper

BELOW: I have it right in front of me, thank you.
BARNES: Are those numbers correct ?
BELOW: I believe those numbers are correct.
BARNES: Or are your numbers correct?
BELOW: I believe those numbers are correct.
BARNES: Those are the same numbers that you just

said?

hear those numbers, maybe....

SENATOR BELOW:
two ways

to

I said the overall range. Let's back up here. There's
measure equality of districts that have been well established.

SENATOR BARNES: Okay.
SENATOR BELOW: One is simple

deviation. One is the range of deviaThere're numbers on the sheet that show the deviation is .05 percent. I said the overall range which is from one end to the other end is
.11 percent. Those numbers are consistent.
tion.

SENATOR BARNES: How

does what you just said play into the senaplan that you presented to us? Other than numbers, how could we
work those numbers so they come out different than what you said they
would, based on what you just said about this?
torial
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SENATOR BELOW: What I'm saying is consistent. I'm saying we should
abide by our constitutional duty and pick the plan that is closest, that
is most equal in population, that it's as equal in population as may be
under our state standard, that is under the federal standard, as nearly
equal in population as practicable.

SENATOR BARNES: Thank you
SENATOR MCCARLEY: Just to

very

much Senator

Below.

speak very briefly. I feel the need to
because of Senator Boyce's comment. I can tell you that I would probably have to struggle through half of y'all's home towns. Let me assure
you by the time at the end of the day, the end of the night, when Senator Below and I found these numbers, I had no idea who lived in Epsom, Pittsfield, New Hampton, or Meredith. No idea. What I knew was
we could not do any better. That's why my name is on the floor amendment, I have explained this. You know the weird thing about New Hampshire is you actually don't even have to live in your congressional district anyway. Thank you.
Adopted.

Question

A roll

is

on the adoption of the committee amendment

(2269).

was requested by Senator Below.

call

Seconded by Senator Pignatelli.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

HoUingworth, Cohen.
Yeas: 13

-

Nays: 11

Amendment adopted.
Senator Below offered a floor amendment.

2002-2301S
03/10

Floor Amendment to SB 3
the bill by replacing section 1 with the following:
1 U. S. Representative Districts. RSA 662:1 is repealed and reenacted
to read as follows:
662:1 U. S. Representative Districts. The state is divided into 2 districts for the choosing of representatives in the congress of the United
States. Each district may elect one representative. The districts shall be
constituted as follows:
I. The first district is constituted of:
(a) The counties of

Amend

(1) Carroll,

and

(2) Strafford; and
(b) In the county of

Belknap, the towns and city of

(1) Alton,
(2) Barnstead,
(3)

Belmont,

(4) Center Harbor,
(5) Gilford,
(6) Gilmanton, and
(7) Laconia, and
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In the county of Hillsborough, the towns and city of
Bedford,
(2) Goffstown,

(c)

(1)
(3)

Manchester, and

(4) Merrimack; and
(d) In the county of Merrimack,

(1)

(2) Hooksett,
(3) Pittsfield;
(e)

the towns of

Epsom,
and
and

In the county of Rockingham, the towns and city of

(1)
(2)
(3)
(4)

Auburn,
Brentwood,
Candia,
Chester,

(5) Danville,
(6) Deerfield,
(7)

Derry,

(8)

East Kingston,
Epping,

(9)

(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)
(31)
(32)
(33)
(34)

II.

Exeter,

Fremont,
Greenland,

Hampstead,
Hampton,

Hampton

Falls,

Kensington,
Kingston,
Londonderry,

New

Castle,

Newfields,

Newington,

Newmarket,
Newton,
North Hampton,
Northwood,
Nottingham,
Plaistow,

Portsmouth,

Raymond,
Rye,

Sandown,
Seabrook,

South Hampton, and
Stratham.
The second district is constituted

(a)

The counties

(1)
(2)
(3)

of:

of

Cheshire,
Coos,
Grafton, and

(4) Sullivan; and
(b) In the county of

Belknap, the towns of

(1)

Meredith,

(2)

New Hampton,

(3)

Sanbornton, and

(4) Tilton;

and
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In the county of Hillsborough, the towns and city of
1)

Amherst,

2) Antrim,
3) Bennington,
4) Brookline,
5) Deering,
6) Francestown,
7) Greenfield,
8) Greenville,
9) Hancock,

10) Hillsborough,

IDHollis,
12) Hudson,
13) Litchfield,
14) Lyndeborough,
15) Mason,
16) Milford,
17) Mont Vernon,
18) Nashua,
19) New Boston,
20) New Ipswich,
21) Pelham,

22)
23)
24)
25)
26)
27)
(d In
1)

Peterborough,
Sharon,
Temple,

Weare,
Wilton, and

Windsor; and

the county of Merrimack, the towns and cities of
Allenstown,

2) Andover,
3) Boscawen,
4) Bow,
5) Bradford,
6) Canterbury,
7) Chichester,
8) Concord,
9) Danbury,

10)

Dunbarton,

11) Franklin,
12) Henniker,
13) Hill,

14) Hopkinton,
15) Loudon,
16) Newbury,
17) New London,
18) Northfield,
19) Pembroke,
20) Salisbury,
21) Sutton,
22) Warner,

23) Webster, and
24) Wilmot; and
(e In the county of Rockingham, the towns of
1)

2)
3)

Atkinson,
Salem, and

Windham.

SENATE JOURNAL

SENATOR BELOW:

I'll

31

just explain

it

JANUARY
real quickly.

ment does instead of moving Epsom and Pittsfield,
and New Hampton. As previously stated, compared
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What
it

this amendmoves Meredith

to the current status of the bill, the current bill has a 26 percent greater deviation from
the ideal than this alternative. This is as close as we could get to equality in population between the districts.

Question

is

the adoption of the floor amendment.

A roll

call was requested by Senator O'Neil.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Floor

amendment failed.
is on ordering

Question

-

Nays: 13

to third reading.

Adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
HB 134, permitting challenges to judges,

Senator Gordon moved to have
taken off the table.

Adopted.

HB

134, permitting challenges to judges.

Question

is

on the adoption of the committee amendment (2249).
committee amendment you may recall, this

SENATOR GORDON: The

vote had to do with preemptive challenges to judges and would have
created a pilot program in Merrimack county. There was some concern
expressed in particular by Senator Larsen that we shouldn't have the
pilot in Merrimack county. So what the amendment does is it allows the
court to pick which county it would like to have the pilot in. So it authorizes the pilot, allows the court to pick the county that would be most
convenient for the courts. The amendment will do one other thing and
that has to do with current legislation that's passing through the House.
Many of you are familiar with the bailiff problems that we're having in
the House and the fact that the district court has indicated that it will
shut down its operations on March 1 unless it receives adequate funding for security. There is a bill, which is favored in the House, which
would require a transfer of funds of $300,000 to get us through this first
year of the biennium. As you may know, in the budget last year, there
was a footnote added in the budget, and the footnote in the budget said
that there could be no transfers into that category from other categories.
As long as that takes place, we can't transfer that $300,000 in. So the
second part of my amendment which I'll propose after we vote on down,
hopefully, the committee amendment will do what I originally proposed
and it will also change the provision that says up to $300,000 can be
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transferred into the security account at the court system. So I'd ask you
to vote down the committee amendment and then vote for the amendment, the floor amendment.

Amendment

failed.

Senator Gordon offered a floor amendment.

2002-2406S
09/10

Floor
the

title

AN ACT

Amend

of the

bill

to HB 134
with the following:

Amendment

by replacing

it

requiring the supreme court to establish a pilot program in the
superior and district courts of one county which allows each
party in a civil case one challenge to the justice assigned to
the case, and changing a budget footnote relative to district
and probate court security.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:

Program to Permit Judicial Challenges by Parties in Civil Cases.
The supreme court shall establish a pilot program in the superior

1 Pilot
I.

district courts of one county, which allows each party in a civil case
one challenge to the justice, or marital master, assigned to the case. The
pilot program shall be implemented on or before July 1, 2002.
II. Under this pilot program, each party to any civil case before the
superior court or a district court may request that one justice of the court,
or one marital master in a case that may be heard by a marital master,
not be assigned to the case. Such request shall be filed with the court
within 30 days of the return date in any civil case. Upon timely filing of
such a request, the clerk of the court shall not schedule the case in question with the justice or marital master named in the request.
2 Legislative Oversight Committee.
I. There is established a legislative oversight committee to study and
make recommendations on the pilot program, established in section 1
of this act, allowing judicial challenges by parties in civil cases.
II. (a) The members of the legislative oversight committee shall be

and

as follows:
(1)

Three members of the senate, appointed by the president of

the senate.
(2) Three members of the house of representatives, appointed by
the speaker of the house.
(b) Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
III. The legislative oversight committee shall study the pilot program
allowing judicial challenges by parties in civil cases.
IV. The members of the legislative oversight committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting of the committee shall be held prior to October 1, 2003.
V. The legislative oversight committee shall report its findings and
any recommendations for proposed legislation, including any recommendations for the continuation and expansion of the pilot program, to the
senate president, the speaker of the house of representatives, the senate clerk, the house clerk, the governor, the administrative justice of the
district courts, the chief justice of the superior courts, and the state library on or before January 1, 2004.
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3 Repeal. Sections 1 and 2 of this act, relative to the pilot program
allowing judicial challenges in civil cases and the legislative oversight
committee, are repealed.
4 Footnote Changed; District and Probate Court Security. Amend the
footnote to 2001, 130:1.02, 01, 06, class 90 to read as follows:
* The amounts appropriated represent the total funding available for
district and probate court security. There shall be no transfers in or out
of this class, except that up to $300,000 may be transferred into this
class for fiscal year 2002.
5 Effective Date.
I. Section 3 of this act shall take effect July 1, 2004.
II. The remainder of this act shall take effect upon its passage.

SENATOR GORGON:

You can see as I indicated in the first paragraph,
lines 11-13 indicates that a pilot program will be created in the superior
and district courts of one county. Basically what that does is allow the
courts to pick the county in which it will be located. Then the other important provision in this bill is on the second page, on lines 13-15 which
would allow up to $300,000 may be transferred into the category for district and probate court security. I'd ask you to support the amendment.
2002-2406S

AMENDED ANALYSIS
This bill requires the supreme court to establish a pilot program in the
superior and district courts of one county, which allows each party in a
civil case one challenge to the justice assigned to the case. The bill also
establishes a legislative oversight committee on the pilot program.
The bill also changes a footnote in the 2002-2003 operating budget
which prevents the judicial branch from transferring funds in and out
of the class line for district and probate court security, to allow a transfer of up to $300,000 into such class line in fiscal year 2002.
Floor

Amendment adopted.

Ordered to third reading.

JOHSNON

SENATOR
(Rule #44): I came here today with full intentions
of taking SB 146 off the table and as you and I had discussed earlier, I
tried to be recognized and we missed connections. So I would ask the body
what they would like to do with SB 146 at this time, and I'm perfectly
willing to take it off the table if people want to spare the time to do it.
SENATOR BARNES: Well seeing the body's been asked, I'm one of the body
I

realize the weather's bad, but

I

also realize the telephone

companies are

making a fortune on this bill and I don't want to see it go another two weeks.
So I would appreciate it if we could get rid of this today, up or down, and
put it away in the river or the ocean or wherever it goes.
Recess.

Out of Recess.

SENATOR JOHNSON: As I said earlier, I came here today to take SB

146
however, I think Senator Disnard has a good point. There
are some of us that are staying over, but there are quite a few that are
not, and under those considerations, I'm willing to withdraw my request.
off the table,

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
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time, that all bills ordered to third reading be by this resolution read a
third time, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and Amendments, and
that when we adjourn, we adjourn to Thursday, February 14, 2002 at
10:15 a.m.

Adopted.

LATE SESSION
Third Reading and Final Passage

SB
SB

HB

1,

apportioning state senate districts.

3,

apportioning congressional districts.

134, permitting challenges to judges.

SB

306, extending the reporting date of the commission to study the
state's increasing appellate caseload and solutions to the increasing appellate caseload.

SB

326, establishing a committee to study the workers' compensation
appeals process at the department of labor.

SB

352, establishing a committee to study alternative regional public
school programs for children who are at-risk.

SB

395, making certain changes to the laws pertaining to special edu-

cation.

SB
In

405, relative to special

number

plates for veterans.

recess.

Out of Recess.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 415-431 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
First

and Second Reading and Referral

02-3154

SB 415y

relative to the severing of joint tenancies in property by divorce.
(Sen. Francoeur, Dist 14; Sen. Gordon, Dist 2: Judiciary)

02-3162

SB 416,

relative to

motor vehicles operated in parades. (Sen. Hollingworth,

Dist 23: Transportation)

02-3177

SB

417, establishing a commission to analyze the

structure. (Sen. Hollingworth, Dist 23:

New Hampshire

Ways and Means)

tax
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02-3180

SB 418-FNf

relative to unemployment compensation. (Sen. Flanders, Dist
Sen. Barnes, Dist 17; Sen. Below, Dist 5; Sen. Burns, Dist 1; Sen. Cohen,
Dist 24; Sen. D'Allesandro, Dist 20; Sen. Disnard, Dist 8; Sen. Eaton, Dist
10; Sen. Fernald, Dist 11; Sen. Francoeur, Dist 14; Sen. Gatsas, Dist 16;
Sen. Gordon, Dist 2; Sen. Hollingworth, Dist 23; Sen. Johnson, Dist 3;
Sen. Larsen, Dist 15; Sen. McCarley, Dist 6; Sen. O'Hearn, Dist 12; Sen.
O'Neil, Dist 18; Sen. Pignatelli, Dist 13; Sen. Roberge, Dist 9; Sen.
Wheeler, Dist 21; Rep. Bishop, Rock 12: Insurance)
7;

02-3192
419f relative to notification of groundwater contamination. (Sen.
Prescott, Dist 19; Rep. Letourneau, Rock 13; Rep. Bartlett, Belk 6: Environment)

SB

02-3132
420-FN-A, making an appropriation

SB

for the purpose of hiring a recreational ride and lift investigator. (Sen. Eaton, Dist 10; Sen. Gordon, Dist
2; Sen. D'Allesandro, Dist 20; Rep. Packard, Rock 29; Rep. Letourneau,
Rock 13; Rep. Reid, Straf 12: Transportation)

02-3137

421-FN-A, authorizing the Berlin campus of the New Hampshire
regional community-technical college system to upgrade and modernize
its equipment and programs and authorizing manufacturing technology
training in the town of Littleton, and making an appropriation therefor.
(Sen. Burns, Dist 1; Rep. Gallus, Coos 7; Rep. Rozek Coos 7; Rep. Ward,

SB

Graf

Rep. Oilman, Graf

1;

1:

Education)

02-3142

SB 422-FN,

relative to the insurance laws. (Sen. Hollingworth, Dist 23;
Rep. Hunt, Ches 10: Insurance)

02-3131

SB 423-FN-A,

relative to fees collected by the department of safety and
certificates of title. (Sen. Eaton, Dist 10; Sen. D'Allesandro, Dist 20; Rep.
Bartlett, Belk 6; Rep. Letourneau, Rock 13: Transportation)

02-3158

SB 424-FN-A,

relative to instructional and operational costs of providing an adequate education. (Sen. Gordon, Dist 2; Sen. Burns, Dist 1; Sen.
Johnson, Dist 3; Sen. Flanders, Dist 7; Sen. Roberge, Dist 9; Sen. Eaton,
Dist 10; Sen. Gatsas, Dist 16; Sen. Barnes, Dist 17: Education)

02-3189

SB 425-FN-LOCALy

revising the formula used to calculate the cost of
an adequate education. (Sen. O'Hearn, Dist 12; Sen. McCarley, Dist 6;
Sen. Gatsas, Dist 16; Sen. Johnson, Dist 3; Rep. Kurk, Hills 5; Rep. Hess,

Merr

11:

Finance)

02-3188

SB

426, relative to the use of force by persons entrusted with the care
of minors in child care settings. (Sen. O'Hearn, Dist 12; Sen. McCarley,
Dist

6:

Education)

02-3167

SB 427-FN-A,

revising the career incentive program within the
postsecondary education commission. (Sen. D'Allesandro, Dist 20;
Sen. Wheeler, Dist 21; Sen. O'Hearn, Dist 12; Rep. Emerton, Hills 7;
Rep. P. Davis, Coos 1: Education)
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02-3169

SB 428,

changing the name of the joint committee on legislative facilities
and codifying the powers and duties of the committee. (Sen. D'Allesandro,
Dist 20; Sen. Gordon, Dist 2; Sen. Johnson, Dist 1; Rep. Dickinson, Carr
2; Rep. Mirski, Graf 12; Rep. Leone, Sull 2; Rep. Welch, Rock 18; Rep.
Scanlan, Graf 11: Internal Affairs)
02-3174

SB 429,

relative to the community technical college system. (Sen. Johnson,
Dist 3; Sen. D'Allesandro, Dist 20; Rep. Colcord, Merr 2; Rep. Snyder, Straf
14; Rep. Thomas, Belk 3: Education)

02-3173

SB

430, allowing towns or cities to increase the property tax credit for
service-connected total disability. (Sen. Johnson, Dist 3; Sen. Barnes,
Dist 17; Rep. Calawa, Hills 17: Ways and Means)

02-3194

SB

431, relative to political expenditure limitations. (Sen. Pignatelli,
Dist 13; Sen. Francoeur, Dist 14; Rep. Arndt, Rock 27; Rep. Flanagan,
Rock 14; Rep. Splaine, Rock 34: Public Affairs)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 404, relative to rulemaking by the board of licensing for alcohol and
other drug abuse professionals.

HB 673, relative to a net asset qualification for the elderly property tax
exemption

for

married persons.

HB
HB

1110, relative to the sale of ferrets.

HB
HB

1132, relative to grip height on motorcycles.

1131, establishing a committee to study increasing the
physicians who are New Hampshire residents.

number

of

1135, establishing a study committee to reevaluate the health benefits and risks from fluoridation of water in New Hampshire.

HB

1136, proclaiming February 14 as Congenital Heart Defect Awareness Day.

HB 1142, relative to the advisory council on unemplo3rment compensation.
HB 1170, extending the environmental audit program.
HB 1222, exempting ice-out contests from the laws regulating games of
chance.

HB

1384, making certain technical changes to the workers' compensa-

tion law.

HB

1397, relative to the annual salary of police commissioners of the
of Wolfeboro.

town

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 404 -1397 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
therein designated committees.

Adopted.
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and Second Reading and Referral

HB 404, relative to rulemaking by the board of licensing for alcohol and
other drug abuse professionals. (Executive
istration)

Departments and Admin-

HB 673, relative to a net asset qualification for the elderly property tax
exemption

HB
HB

for

married persons. (Public Affairs)

1110, relative to the sale of ferrets. (Wildlife

and Recreation)

1131, establishing a committee to study increasing the number of
physicians who are New Hampshire residents. (Public Institutions,

Health and

Human

Services)

HB 1132, relative to grip height on motorcycles. (Transportation)
HB 1135, establishing a study committee to reevaluate the health benefits
and

risks from fluoridation of water in

New

Hampshire. (Environment)

HB

1136, proclaiming February 14 as Congenital Heart Defect Awareness Day. (Public Institutions, Health and Human Services)

HB

1142, relative to the advisory council on unemployment compensa-

tion.

(Insurance)

HB 1170, extending the environmental audit program. (Environment)
HB 1222, exempting ice-out contests from the laws regulating games of
(Ways and Means)
1384, making certain technical changes

chance.

HB

tion law.

HB

to the workers'

compensa-

(Insurance)

1397, relative to the annual salary of police commissioners of the

town of Wolfeboro. (Internal Affairs)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 207-FN, increasing the state aid contribution to municipalities that
expand, upgrade, or develop new wastewater treatment facilities to provide for expanded septage handling and disposal capacity.

HB 253-FN, relative to mercury reductions.
HB 517, relative to supply of water by village districts.
HB 522, establishing discretionary preservation easements for preserving historic agricultural structures.

HB

555-FN, relative to the billing of counties for certain expenses by
the department of health and human services and relative to costs of
certain juvenile placements.

HB
HB

678, relative to notice of release of an inmate from state prison.
722, relative to town, village district, and school district elections.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

House Bills numbered 517-722
and second time by the therein

Clerk,
first

therein designated committees.

Adopted.

list in the possession of the
shall be by this resolution read a
listed titles, and referred to the
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HB 517, relative to supply of water by village districts. (Public Affairs)
HB 522, establishing discretionary preservation easements for preserving historic agricultural structures. (Public Affairs)

HB

555-FN, relative to the billing of counties for certain expenses by
the department of health and human services and relative to costs of
certain juvenile placements. (Public Institutions, Health and Hu-

man

HB

Services)

678, relative to notice of release of an inmate from state prison.

(Judiciary)

HB

722, relative to town, village district, and school district elections.

(Public Affairs)

LATE SESSION
Senator Francoeur moved that the business of the day being completed
that the Senate now adjourn until Thursday, February 14, 2002, at
10:15 a.m.

Adopted.

Adjournment.

February

14,

2002

The Senate met at 10:15 a.m.
was present.
The prayer was offered by David P. Jones, Senate Chaplain.
Good morning. I have a valentine for each of you this morning, which

A quorum

I

hope you found lying on your desk. It's not a card, but it's a photograph
and it's not standing on the steps of Valley's or Caesar's Palace. It's standing on the steps of the Senate building in Ancient Rome. And even though
I was there, I was thinking of you. Now let me say that you may not know
that the real St. Valentine, and there was a real St. Valentine who lived
in Rome in the Third Century, had nothing to do with romance, couples,
or Hallmark cards, or even the floral industry. He was instead a simple
Christian priest who had his head chopped off in a very unromantic fashion because of what he believed. Tradition says that Valentine, the night
before his death, wrote a gentle and encouraging and tender letter to the
little flock that he was leaving behind. And he signed the letter like this,
"From Your Valentine". And over the years I think since the first valentine was sent, we've forgotten what that kind of dedication and love can
cost a person. Let's face it, to many of us what Valentine's Day means now
is remembering to get to Rite-Aid the night before to get a card for your
wife or husband. Your job here, in all that you do, and I mean all that you
do, is to remind the rest of us that sometimes sending a greeting card is
too simple. That sometimes the easy way is not the necessary way. And
that sometimes there are some things that are more important than surviving, politically, or in

terms of popularity, or even when

Valentine had a very hard job, but your job isn't
we thank you for doing it - because it matters.

itself.

And

all

it

comes

to life

that easy either.

Let us pray:

Lord of all, when we are

willing,

accomplish things beyond our own

You provide us with
abilities.

Make

the capacity to
us open today and
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each day to the Valentine greetings of love that came our way from You.
Keep us firm enough and tender enough to be willing to sacrifice whatever it takes to do the job well.
Amen.

Senator Burns led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS
SB

392, establishing a committee to study certification of mortgage loan
Committee. Vote 4-0. Ought to pass, Senator Larsen

originators. Banks
for the committee.

SENATOR LARSEN:

Senate Bill 392 establishes a committee to study the
mortgage loan originators. The Banks Committee heard
testimony from the Banking Department that it was advisable we review
mortgage loan originators. We heard from numerous people testifying
that in fact mortgage loan originators are doing more and more mortgage loan work outside of the regulation of banking industry, but there
may be some need for certifying or further regulating originators. We'd
like a committee to study this issue and the Banks Committee recommended this bill ought to pass.
certification of

Adopted.

Ordered to

third reading.

SB 421-FN-A, authorizing the Berlin campus of the New Hampshire
regional community-technical college system to upgrade and modernize
its equipment and programs and authorizing manufacturing technology
training in the town of Littleton, and making an appropriation therefor.
Education Committee. Vote 4-0. Ought to pass. Senator McCarley for the
committee.

SENATOR MCCARLEY: Senate Bill 421 addresses the need for more
worker training in the northern part of New Hampshire. We all know
the economic problems that Berlin is dealing with, but some of us are
not aware that Littleton is struggling to retain almost one thousand
manufacturing jobs. Employers in the area may be forced to relocate if
they cannot get the trained workers they need. This bill will upgrade and
modernize the equipment programs at the Berlin Technical College and
extend the manufacturing training programs in Littleton. This will allow displaced workers in Berlin to learn a new skill and will also allow
semi-skilled workers in Littleton to upgrade their training so they can
qualify for higher paying jobs. The committee voted unanimously ought
to pass on SB 421. The bill does have a fiscal note, and we understand
that it would spend it at $100,000 in the upcoming fiscal year. There's
also offsetting revenues coming in from local industries to the department, to the tune of about $55,000. So you're left with that gap that the
Finance Committee will have to look at. But we certainly encourage the
Finance Committee to do that and recommend you support an ought to
pass motion.

Adopted.
Referred to the Finance Committee (Rule #24).

SB 427-FN-A,

revising the career incentive program within the postsecondary education commission. Education Committee. Vote 4-0. Inexpedient to legislate. Senator O'Hearn for the committee.

SENATOR O'HEARN:
of ought to pass.

At

this time I'd like to offer a substitute

motion
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SENATOR O'HEARN: Senate Bill 427 is a piece of legislation that is
asking us to fund in areas of critical need for our teachers and for our
nurses at the present time. And we know we are facing the shortage of
teachers and a shortage of nurses and we would like to be able to do
something to help those students enter those professions. The Education
Committee recognizes that this bill calls for another $293,000 to fund
this bill and hesitated to pass this on to Finance recognizing the hardships we may be facing. I thank the Finance Committee chair for offering to take this piece of legislation and looking into it because we all
recognize there is a real need, and I urge you to support the substitute
motion of ought to pass.
SENATOR D'ALLESANDRO:

I support the substitute motion of ought to
to reiterate what Senator O'Hearn said. But this bill
provides an opportunity to fill areas that currently have a great deal of
difficulty, particularly in education and in the nursing area. There's a critical
shortage in both of these areas and that critical shortage is going to grow

pass,

and

I

don't

want

as time goes on because of the number of retirees in education, for example. In Manchester we have 1,200 teachers, 60 percent of those teachers are mature in terms of getting ready to retire over the next five years.
So that's just one example of how this incentive would help youngsters to
choose those professions where critical shortages are, and move forward and
then come back and work in those areas for an extended period of time. So
the cost benefit ratio is really significant. So I thank the chairman of the
committee for the ought to pass motion. I think it's a very worthwhile
project and I support it very strongly. Thank you Mr. President.

SUBSTITUTE MOTION
Senator O'Hearn moved to substitute ought to pass for inexpedient to legislate.
Adopted.
Referred to the Finance Committee (Rule #24).

SB

394, relative to the duties of the advisory committee on international
trade. Energy & Economic Development Committee. Vote 5-0. Ought to
pass. Senator Johnson for the committee.

SENATOR JOHNSON: This bill requires the advisory committee on international trade to regularly measure the contribution of foreign trade
to the New Hampshire economy and to report its findings to the legislature and the governor. New Hampshire firms have been very successful
in the global market place. Exports have grown rapidly and now contribute significantly to the growth and prosperity of the state. This bill will
insure that the role of New Hampshire companies in world markets is
brought to the attention of the legislature and the public. There's an aside
to that Mr. President, I do serve on the International Trade Advisory Board
and these people are very dedicated to what they do down there, headed
by Dawn Wivell, and I think it will be important that we get this information back to the legislative body so they know how important it is to
the overall economy.
Adopted.

Ordered to

HB

third reading.

681, relative to billing by local exchange carriers, electric distribution companies, and gas distribution companies. Energy & Economic
Development Committee. Vote 5-0. Ought to pass, Senator Below for
the committee.
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SENATOR BELOW: House Bill

681 extends the sanctions against cramlaw are applied to billings for telephone service to
billings for other restructured utilities, that is electric and gas service.
Cramming refers to the inclusion of unauthorized or misleading or deceptive charges for products or services on a customer's utility bill. The bill
requires all billing aggregators and all service providers to register with
the Public Utilities Commission. Billing aggregators are those who for-

ming which

in current

ward charges to the utility for billing to customers. Service providers are
those who offer products or services to customers and directly or indirectly
forward those charges to a utility for billing to customers. The bill prohibits cramming and authorizes the Public Utilities Commission to impose
a fine of up to $1,000 per offense and to prohibit a billing aggregator or
service provider that engages in cramming from being able to access utility bills. The bill also authorizes the PUC to require distribution companies to permit customers to block accounts to prevent any charges not
originating from their energy supplier or distribution company from appearing on their bill if it's technically and economically feasible. Finally,
distribution companies are prohibited from terminating transition default
or distribution service to any customer for the customer's failure to pay
charges that originate from that billing aggregator or service provider. The
committee unanimously recommends ought to pass.

Adopted.

Ordered to

third reading.

SB 327-FN,

relative to a milfoil and other exotic plants prevention and
research grant program and fund. Environment Committee. Vote 3-0.
Inexpedient to legislate. Senator Johnson for the committee.

SENATOR JOHNSON: The

committee feels that this issue of milfoil
a very important one. The concerns raised by this
bill are currently in HB 592, which is retained in the House Ways and
Means Committee last session and will be coming over to the Senate
soon. House Bill 592 focuses on the issues addressed in SB 327, but it's
legislation that all parties involved have now supported. Please join me
in voting the committee recommendation of inexpedient to legislate.
Thank you Mr. President.

and

exotic

weeds

is

Committee report

of inexpedient to legislate is adopted.

SB

351, relative to the zone of influence of the Conway Village Fire District well field. Environment Committee. Vote 4-0. Ought to pass with
amendment. Senator Johnson for the committee.

2002-2624S
06/10

Amendment
Amend

the

AN ACT
Amend

title

to

of the bill by replacing

SB 351
it

with the following:

establishing a commission to study the expansion of projects
eligible for financial assistance under RSA 486-A.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Commission Established. There is established a commission to study
the expansion of eligible projects in the aid to public water systems financial assistance program enacted under RSA 486-A.
2 Membership and Compensation.
L The members of the commission shall be as follows:
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Three members of the senate, appointed by the president of the

senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
(c) A member of the New Hampshire Municipal Association, nominated by the association and appointed by the governor.
(d) A member of the New Hampshire Water Works Association nominated by the association and appointed by the governor.
(e) A representative of the Conway Village Fire District, appointed
by the Conway Village Fire District commissioners
n. Legislative members of the commission shall receive mileage at
the legislative rate when attending to the duties of the commission.
3 Duties. The commission shall study the regulations and procedures
under RSA 486-A to determine the need to expand the financial assistance program to include hydrogeological studies as a project eligible for
financial assistance under the statute.
4 Chairperson; Quorum. The members of the study commission shall elect
a chairperson from among the members. The first meeting of the commission shall be called by the first-named senate member. The first meeting
of the commission shall be held within 45 days of the effective date of this
section. Three members of the commission shall constitute a quorum.
5 Report. The commission shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take effect upon its passage.

2002-2624S

AMENDED ANALYSIS
establishes a commission to study the expansion of projects
eligible for financial assistance under RSA 486-A.

This

bill

SENATOR JOHNSON: Senate Bill 351 originally would have directed the
commissioner of the Department of Environmental Services to study the
zone of influence of the Conway Fire District wellfield. At the hearing.
Environmental Services testified that this would exhaust all of the
department's yearly funds. So at this time the committee feels the best
avenue to take is to amend the bill to establish a commission to study the
expansion of projects eligible for financial assistance under RSA 486-A
which is the Federal Safe Drinking Water Act. This is supported by the
DES recommendation. Please join the Environment Committee in passing the committee amendment. Thank you.
Amendment adopted.
Ordered to

third reading.

SB

372, prohibiting the sale of reformulated gasoline in certain counties of the state. Environment Committee. Vote 3-2. Ought to pass with
amendment. Senator Johnson for the committee.

2002-2623S
06/10

Amendment
Amend

the

AN ACT

title

of the

bill

to

by replacing

SB 372
it

with the following:

requiring the department of environmental services to study
reformulated gasoline and requiring the department of agriculture to review regulations governing the labeling of motor
fuels containing MTBE.
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the enacting clause with the

fol-

lowing:
1

Study of Reformulated Gasoline.
I. The commissioner of the department of environmental services

shall study the amount of reformulated gasoline delivered to areas in the
state where reformulated gasoline is not currently required under New
Hampshire's state implementation plan by analyzing levels of
in
all different grades of gasoline, taken from a representative selection of

MTBE

gasoline distribution facilities located outside Hillsborough, Merrimack,
Rockingham, and Strafford counties. In addition to determining MTBE
content levels, the sampling and analysis program shall be designed to
provide data relative to any seasonal variations in the levels of MTBE.
n. The commissioner shall report findings of the study by October 1,
2003 to the president of the senate, the speaker of the house of representatives, the house science technology and energy committee, the senate
environment committee, the governor, and the state library.
2 Review of Motor Fuel Containing MTBE.
I. The commissioner of the department of agriculture shall review
all applicable rules and regulations governing the labeling of motor fuels containing MTBE. Such review shall also include an examination of
current enforcement practices and their effectiveness. In the event that
findings reveal deficiencies in current regulation or in the enforcement
of such regulation, the commissioner's review shall include proposed
legislative recommendations to insure the appropriate labeling of such

motor

fuels.

The commissioner shall report all findings and recommendations
of its review by October 1, 2003 to the president of the senate, the speaker
of the house of representatives, the house science, technology and energy
committee, the senate environment committee, the governor, and the state
II.

library.

3 Effective Date. This act shall take effect

upon

its

passage.

2002-2623S

AMENDED ANALYSIS
requires the commissioner of the department of environmental services to study reformulated gasoline and issue a report by October 1, 2003. This bill also requires the commissioner of the department
of agriculture to review labeling of motor fuels containing MTBE and
issue a report by October 1, 2003.

This

bill

SENATOR JOHNSON: As

early as two weeks ago, I read a headline in a
believe it was also on television, that the reservations
in the north country have skyrocketed for this coming summer in the area
of something like 34 percent. So that immediately had me concerned that
if we were mandating that all gas stations outside of the required area to
sell reformulated gasoline, the original version of the bill states that we
would certainly have a concern about the supply to the north country. This
amendment requires the commissioner of the Department of Environmental Services to study reformulated gasoline and issue a report by October
1, 2003. This bill also requires the commissioner of the Department of Agriculture to review labeling of motor fuels containing
and issue a
report by that same date. I think that this is a prudent way to go. I think
the last testing that we did, there was considerably less than 5 percent of
the tests that they took that showed
in the gasoline. So I think we
have to look at this as a balance between the environmental issue and the
economy, and I certainly stand here and have a concern about the north
local

newspaper and

I

MTBE

MTBE
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country and the effect if would have on tourism if we come up with an
outright ban. So I would suggest that you accept the committee of ought
to pass with the amendment. Thank you Mr. President.

SENATOR WHEELER:
vote

it

down and then

I rise to oppose the amendment and ask you to
to vote for the bill as it was originally submitted. I

think the time for a study has passed. We have a state position that the
reformulated gasoline is to be sold in the four nonattainment counties in
the state. It's not supposed to be sold in six attainment counties of the
state. I think it's important to have a legislative position against it. We
know what MTBE is doing to our wells all over the state, and it doesn't
have to be in the gas stations, it shouldn't be there, and as far as tourism
is concerned, first of all, the effective date of the original bill is January
1, 2003. So it won't have anything to do with this summer's tourism. Nor
do I think it will cause a gasoline shortage. Nonreformulated is less expensive. The distributors don't actually want to put reformulated gasoline
in places where they don't have to. So therefore I would encourage you
to vote the amendment down, vote for the bill as introduced. If changes
need to be made, they can have a full hearing on an amendment in the
House, but we don't need to keep on studying this issue. We know what
the problems are.

SENATOR JOHNSON: Last summer I had the opportunity to visit the
Irving Oil Refinery up in St. John's, New Brunswick, and certainly a
wonderful facility. They've put over one billion dollars into it for expansion and upgrading. I found out how complicated the refining of gasoline is. There's about 13 products that come out of a barrel of crude. The
last product being what they call "the black adhesive glue" and what that
does is that keeps the asphalt paving together and Pike Industries, who
is in my area has a big usage of that product. But even with all the computerizing that takes place, and they had a whole bank of computers up
there, it's still a very complicated issue as far as distribution goes, and
they cannot always guarantee at any given time that the gasoline that
will be coming into a specific area in the nonattainment areas will be
MTBE free. Obviously none of it's free, because there's always a trace.
But in any event I checked with the Marine Trades Association because
of the marinas that are on the lakes and they indicated to me, obviously,
that they do request that they get nonreformulated gas. But there are
some occasions in that 5 percent area where they have to accept the reformulated gasoline or they won't get a delivery and so I think we have
to recognize that and be concerned about that, and this will take care
of things up until 2003, and we know that the governor and the legislative people in Washington are working very hard with Senator Smith,
and I believe that bill has already come to the floor and I think it will
be debated in a very short period of time.
SENATOR PRESCOTT:

I'm rising to ask that

we do go with

the substi-

ITL of this amendment. What this amendment would do
is spend more money for the state of New Hampshire to study a study that
has been completed. The study completed was that we found that 5 percent of the gasoline distributed in the northern counties was reformulated
gas and those northern counties do not need to have reformulated gas. We
know that reformulated gas has approximately 40 percent more MTBE

tute motion of

it than regular gas. Regular gas is being distributed in the northern
counties 95 percent of the time and there's no law to make it happen that
it is distributed 100 percent of the time and that is the purpose of this bill,
to have it distributed there 100 percent of the time. What that does for

in
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New

Hampshire's groundwater supply and people's drinking water is
that in the unforeseen circumstance that there is a spill of gasoline in
the northern counties, the law requires; that gasoline spill not be of reformulated gas, but be of regular gas. Therefore, the spill would have
less contaminating MTBE in it by approximately 40 percent. We look
at that on a finite level, that means 40 percent of the wells will not be
contaminated with MTBE within the area of the spill. That means that
40 percent less water is contaminated of MtBE because of any certain
spill. What happens with MTBE is if you take a finite amount and it
dissolves into water and creates an equilibrium, if we put 40 percent
less MtBE into the water supply, we get a 40 percent less contamination of that water. So it is a finite, absolute way of limiting the amount
of contamination that occurs because of an unforeseen circumstance of
a spill of gasoline in the northern counties. There is no reason not to
pass this bill on to EPA; you know a national level, because we know
that those counties in the north do not need to use reformulated gasoline. We have not opted into that program of using REG to meet our
clean air act. We do not need to. We have no mandate to have reformulated gas in the northern counties. Reformulated gas is cheaper,
that's why 95 percent of the time, I'm sorry not reformulated gas, but
regular gas is cheaper. Thank you for your nods Senator Below. Regular
gas is cheaper. That's why 95 percent of the time regular gas is distributed in the northern counties of New Hampshire. Ninety-five percent of
the time and jumping it to 100 percent of the time is a good thing and I
don't believe that's going to have much wear on the distribution system
where we would have lack of gasoline in the northern counties. So the argument that this is going to interfere with distribution, we're going to have
fuel shortages in the northern counties, I don't believe is true. Because
95 percent of the time we do have regular gas in the northern counties
and again, this is not a boutique gasoline, this is used in Vermont, this is
used in Maine, this is used 95 percent of the time in the northern counties of New Hampshire. I believe that for distribution to occur we give time
to the industry to say, "gear up for that extra 5 percent". "Gear up so that
you do not have a problem distributing regular gasoline in the northern
counties." That's why the bill does not take effect until January 1 of next
year. So they have eight months, ten months, to gear up with distribution
to make sure that there isn't any shortages of regular gasoline in the
northern counties of New Hampshire I rise again, please vote this amendment to be inexpedient to legislate. It spends money to study. We know
the study has been completed. Secondly, if you do, then vote this ITL and
vote ought to pass on the original bill, I believe we will save money for
the state of New Hampshire. So this is a costsavings bill and how that
occurs is: if there is a spill, which the state is required to clean up, in
magnitude it would be 40 percent less of a cleanup cost. Department of
Environmental Services says that they will save approximately $15,000
per year. So this is a cost savings to the state of New Hampshire. These
are the notes that we got in our study committee, and I'd like to see that
we as a Senate can show leadership on this MTBE problem and pass this
bill ought to pass. Thank you very much Mr. President.

SENATOR GORDON: Just briefly, I think Senator Johnson raises a legitimate concern and that's the economic impact on the north country
in particular and those counties that have been exempted from having
the "boutique formula" of fuel and have been required by the federal
government to sell it. But I think the other side of it is there are issues
regarding MTBE, and I'm well aware of those issues. In my own home-
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town of Bristol I have a person who has operated a gas station. There
was a gas spill and he participated in the cleanup and as a result of that,
he has incurring substantial expense because they determined that there
was an MTBE contamination, and he will have continuing expense and
he believes that we shouldn't continue to be selling MTBE. He didn't want
to have it in the gas in the first place and he's in a county that would
be exempt. As you probably have read in the paper, recently, the public
water supply for the city of Laconia which is Paugus Bay, it was determined there was MTBE contamination in Paugus Bay. It was within acceptable levels, but I don't think it made anyone comfortable in the city
of Laconia to know that it was only within acceptable levels. I know that
with the drought have been problems with other water supplies because,
as there is less water, MTBE tends to concentrate and become more of
a problem. I think Senator Johnson, although he raises a very important issue, you've got to strike a balance here and the balance is, "what's
more important, those immediate economic interests of the north country or the long-term environmental interests of the state", and I think
when I look at that, look at the long-term environmental interests and
say, "I think the scale tips slightly that way and I would say that either
two or three years ago we had a bill in this very chamber that would
have banned MTBE and those who have been here during this period
of time know that we elected at the time not to pass that out of this Senate chamber as I recall, but not to ban it, but to study it and we would
study it, and what I would say is that there's a time to study and a time
to act and I think now is the time to act. So I would ask people to not
vote for the

amendment and

SENATOR BELOW:

vote the

bill

forward.

support of the committee amendment. I
would point out that we did pass legislation directing the state to opt
out of the federal REG program as soon as possible, but in no case later
than January 1, 2004. That law's already in the books so within one
year of what would be the effective date of this we already have a mandate from the state to opt out of the program so that REG is not even
in the nonattainment counties. To keep this in perspective at the moment, that one survey that the DES did, looking at the attainment counties and what was being sold, what they found that only about 2 percent of REG in the state is being sold in the attainment counties, the
counties outside of the southeastern region of the state. So it's not a
large portion. It does really complicate the distribution. Sometimes
tanker trucks are completing a delivery run and are at the border. I
mean, we have communities right on the borders of these attainment,
nonattainment counties and you know as has been pointed out, MTBE
exists in regular gas as well as nonformulated gas in somewhat different proportions, but the reality is there's no incentive economically for
the companies to, in general, distribute REG in the attainment counties because it costs more. So they're only doing it in those instances
where it's a necessary part of the distribution process. So I would urge
your adoption of the committee amendment.
I

rise in

SENATOR LARSEN: Like Senator Gordon I've been here long enough to
have heard the arguments over the years that we need to ban MTBE, and
in fact hearing Senator Wheeler speak on the concerns of MTBE several
years ago, she stood up and recognized early the dangers that are inherent in having MTBE appear in any amounts in our groundwater. We've
been cautious as a body over the years and waited and studied and I
think we're at the point now we're hearing we're within 5 percent of
being able to safeguard the waters of our north country, the drinking
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waters and, hopefully, will get there for the entire state in the near
future, but I think it's time for a little courage by this body to move
ahead to require that gas distributed in nonattainment areas be free
from MTBE, as free as is possible and I recommend that this body pass
SB 322 as introduced.

SENATOR FERNALD:

Senator Below, in your recent remarks you mento require the state to pursue an opt-out on
with the federal government.

tioned that

we have voted

MTBE
SENATOR BELOW: RFG
SENATOR FERNALD: Okay

and I guess my question is this, I mean
given what I've been able to glean from the debate in Washington on
MTBE, which doesn't seem to have gone anywhere, do you really have
any confidence that we will actually get an opt-out within the time frame
that we've put in law?

SENATOR BELOW: Yes,

I believe that under the federal rules and laws
a window of opportunity where we can opt-out. That's the earliest that we could opt-out is January 1, 2004 that we can do that at that

we have
time

I

believe.

SENATOR FERNALD:

Follow up question? So if we got the opt-out then
would that mean that all ten counties would sell what is currently being sold in six in the west and the north?

SENATOR BELOW: It would mean that there'd be no reason for it to be
distributed into New Hampshire at all, ...so that we would go to regular
gas which still often has MTBE in it and I might mention that in the joint
legislative Committee on Administrative Rules, we did recently approve
new rules for oxygenate-flexible gasoline. That's what it is. It's an oxygenate and there're other ways to formulate gasoline to get a reasonable performance or improved performance out of it without using MTBE in it, and
we have approved the adoption of rules that would allow different formulations of gasoline that could much more dramatically reduce or eliminate
the MTBE component for its use throughout the state. That is part of what
has been submitted to the EPA, hopefully, for the approval for an opt-out
sooner than

later.

SENATOR FERNALD: One
have a

why

bill,

the original

bill,

last question. If
that would limit

MTBE
it

is

a poison and we
in the state,

somewhat

wait?

SENATOR BELOW:

Because we're dealing right on the margin. This is
not a significant portion of the total scheme of how much MTBE is put
in gasoline in this state. But it is very significant in complicating the
distribution process at this point in time.

SENATOR FERNALD: Thank you.
SENATOR JOHNSON: I just wanted to answer a couple of questions that
were out there. Number one is, there was a question about a fiscal note
and I will say that I have an e-mail on my desk that I received from DES
relative to that issue and if this bill passes and does go on to Finance, I'm
prepared to go before Finance with an amendment that would take care
of that. The second thing that I would like to say is that everyone from
the wellhead to the gas station recognizes that MTBE is bad. That's not
the debate today. The debate is that small portion that we're dealing with,
less than 5 percent, and doesn't it make sense that if a product cost the
distributor 8-12 cents more a gallon to deliver it to the north country that
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I don't beheve so. I think it's just a question that there
are some of those given times where they just cannot get the product
that they have to dehver up there and they have to make the substitute,
and I think that's what the debate should be all about.

he would do that?

SENATOR PRESCOTT:
motion

still

ought

This motion

is

a high motion for ITL or

is it

on the adoption of the committee amendment.
SENATOR PRESCOTT: All right then. The parliamentary question.

Question
I

were

to

is

want

to vote

on the original

bill, I

If

would vote against the ought

amendment?

to pass of the

SENATOR BELOW:
clarify

a

to pass?

I'd like to

something that was said

speak very briefly
if I

for a

second time to

could.

SENATOR BELOW: Just to be clear, it's a minor point but the fiscal note
actually shows net cost to the state for the bill unamended to pass. I
think Senator Prescott said that it would save money, but in fact the
DES estimate of the cost to administer the unamended bill, their cost
to administer is in excess of the savings from reduced from remediation.
Because in fact the reduced from remediation that they've calculated is
very small. It's $23,000 a year vs. annual cost of $38,500. So the bill as
introduced without the amendment is actually going to cost the state
more than it will save, is the estimate of the Department of Environmental Services.

SENATOR PRESCOTT: May I please ask a question of Senator Below?
SENATOR PRESCOTT: Senator Below, would you agree that the bill
does not require the Department of Environmental Services to do further testing?

SENATOR BELOW: I just have to look. No, but it does create an expectation that there's going to be enforcement of the law by reference to the
enforcement provision and so I think they have determined that they
would have to take some measures to determine compliance since they're
responsible for enforcing this law and that there would be costs in that
enforcement process.
Chairman, Mr. President. My
knowing that there is a law against a
do you think a good citizen would obey that law in good

SENATOR PRESCOTT: Yes. Thank you Mr.
next question

is

certain action,
conscience?

of Senator Below,

SENATOR BELOW: From what I

understand, some of the complication
you've got a tanker truck which on one trip may have RFG in it, on
the next trip may have something different and you may mix the product, and in fact when regular gas is sold at the refinery, when it's refined at the refinery, the MTBE content in regular gasoline, it's not
RFG can vary and can vary up to what would fit under the definition,
although I guess it's not defined, but could throw it into the RFG category and the distributor may be completely unaware that the product that they're distributing in fact violates the law. So it's not necessarily an intent, it's also I think a technical problem through the
process of how the product is refined and sold.
is

SENATOR PRESCOTT: What is your answer Senator Below?
SENATOR PRESCOTT: Yes, your answer is again Senator Below
cerning laws?

con-
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SENATOR BELOW: Could you repeat the question?
SENATOR PRESCOTT: Concerning laws, would some
of the law, a good citizen

197

person knowing

would obey that law?

SENATOR BELOW: Yes, good citizens should obey the laws.
SENATOR PRESCOTT: Thank you very much.
SENATOR GORDON: Given the financial issues that have been raised
today, will this bill go to Finance?

A roll

call

was requested by Senator

Pignatelli.

Seconded by Senator Johnson.
The following Senators voted Yes: Johnson, Below.
The following Senators voted No: Burns, Gordon, Boyce,
McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,
Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
Yeas: 2

Amendment

-

Nays: 22

failed.

on the motion of ought to pass.
A roll call was requested by Senator Johnson.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Burns, Gordon, Boyce, Below,
Question

is

McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,
Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No: Johnson.
Yeas: 23

-

Nays:

1

Adopted.
Referred to the Finance Committee (Rule #24).

SB

419, relative to notification of groundwater contamination. Environ4-0. Ought to pass, Senator Prescott for the com-

ment Committee. Vote
mittee.

SENATOR PRESCOTT: Senate Bill 419 would establish notification
procedures to be followed by the Department of Environmental Services upon discovery of groundwater contamination. Currently when
contamination is detected, the Department of Environmental Services
or the responsible party notifies the community's public water suppliers of the specific contamination. As the law stands now, the residents
whose wells don't appear to be at risk may never be notified by the DES
concerning the nearby contamination. That is the purpose of this legislation. It would require the responsible party of the contamination
or DES to notify owners of all private water supplies within five hundred feet of a contaminated area as well as fifteen days of the knowledge of that contamination. So please join the Senate Environment
Committee on voting this piece of important legislation ought to pass.
Thank you Mr. President.
Adopted.
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Ordered to third reading.

SB 305, establishing a committee to study methods for improving communication tower aesthetics. Executive Departments and Administration Committee. Vote 3-1. Inexpedient to legislate, Senator Flanders for
the committee.

SENATOR FLANDERS: At the hearing we were presented evidence of
what the communication tower people are doing, and they're working
everyday to make towers look like they are trees. They putting them into
church towers, they're able to do a great many things with the communications. Based upon this, it was the consensus of the committee that
this study committee was not necessary. Unfortunately as I remember
the testimony from Senator Pignatelli that we agree with her husband.
Your husband spoke to this? I'm sorry, I take it back, I'm sorry. But what
we wanted to say is that we feel that this is a home rule situation where
planning boards and the tower communications people are getting along
very well. There are situations out there now where the towers are put
up, they look like trees, and they're putting towers in churches. There
doesn't seem to be a big problem and so, therefore, we do not feel that
this study committee was necessary. We ask you to join the ED&A com-

mittee and ITL.

Thank

you.

SENATOR PIGNATELLI:

my husband

didn't speak
he would have supported
it because I'm really disappointed that the Executive Departments and
Administration, although they are overloaded to be sure, could not see
fit to pass a simple study committee to look at improving ways to look
at communication towers. We have some very ugly communication towers in the state, and if you've driven up 93, you can see them and certainly if you live anywhere near Mt. Kearsarge you know how ugly these
towers can be. Many other states and some communities in New Hampshire are looking at other ways to deal with this issue, but there are
some smaller communities where the planning boards are not prepared
when a tower facility comes in and wants to put up a tower. They're not
prepared because they haven't done the thinking involved in regulating
how the towers are put up. So at the hearing there was testimony from
somebody from the Municipal Association that said that this bill could
possibly help municipalities in dealing with issues that come up before
their separate planning committees. I thought it was a good bill to study
something that ought to be studied in this state and so I'm very disappointed in the committee's recommendation.
to this bill. If he

Senator Flanders,

would have spoken

to this bill,

Committee report of inexpedient

SB 311-FN,

to legislate is adopted.

establishing a no telemarketing sales calls statewide reg-

Executive Departments and Administration Committee. Vote
Inexpedient to legislate. Senator Francoeur for the committee.

istry.

SENATOR FRANCOEUR:

I

rise to

3-0.

recommend on behalf of the Execu-

Departments and Administration Committee that SB 311 be inexpedient to legislate. This legislation would have established a statewide

tive

registry for no telemarketing sales calls. This bill overlaps the federal
mandate that prohibits a telemarketing company from continuing a sales
call if you ask them to take you off their calling list. Consumers also have
the option of registering with the Direct Marketing Association to lower
their amount of telemarketing calls received. This is a national list that
many of the larger companies abide by. The committee feels there is no
need for this legislation at this time. During testimony in the commit-
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tee, and if anybody has gotten a phone bill and I'm sure it's all of us, in
your phone bill, this is one for Verizon, that they give you a sheet to fill
out and you can send it in. It says, "are you bothered by unwanted telephone solicitation?" You can ask to be taken off the list and we find
through the testimony of the committee that when you ask to be taken
off the list, they don't want to waste time calling people they aren't going to be bothered with, you know, are just a waste of time calling. So
we found out that through this it really depletes significantly the number of calls you get. Also when we looked at other state statutes we found
out that there was a lot of exemptions that varied significantly state to
state. A lot of those calls could be anything from political, which during
a campaign season I suppose are the majority of them, which told by the
telelmarketers amounts to almost 60 percent of their business. Also, are
you going to stop the veterans from calling you, are you going to stop
the Boy Scouts, the firefighters, and all the others? So there are a lot of
other exemptions that we took a look at. We found that the federal response and from talking to other individuals that get these calls and say
is all you have to do is tell them, "listen, I want you to take me off your
list. I don't want to be called anymore". Your bill usually tells you it takes
you 4-6 weeks and they'll abide by that, and it really will lower the
number of calls you get. On behalf of the committee I would recommend
that this bill, SB 311, be inexpedient to legislate and I encourage the
Senate to do the same.

SENATOR WHEELER:

I

rise for the purpose of making a substitute
I would like to speak to my motion.

motion of ought to pass, and

SENATOR WHEELER: We, I believe, all want to support bills that are
true protection for consumers. All of our constituents are, almost all of
our constituents have telephones and receive these incredibly annoying
phone calls. This is, I think, the most important consumer piece of consumer protection piece of legislation to come before us this year. It may
be small, but it is not of no importance. The attorney general's Consumer
Protection Division receives thousands of calls a year from New Hampshire citizens complaining about telemarketing. This is not going unnoticed by our constituents. They are extraordinarily upset about this. The
firefighters, the Boy Scouts, all the organizations that we love, the nonprofit organizations are not included in this. However, I want to give you
just some highlights from the hearing. The lobbyists for the trade association for telemarketers told us that having a blanket no-call list deprives consumers of the right to make a choice. But my favorite was the
lobbyist for Worldcom which includes MCI, I got about five calls from
MCI this past week all at horrible times, and I never did want any of
them, and the lobbyist for MCI said people enjoy hearing from us. I don't
think so. This is an issue that is supported by the attorney general's
office that would have to implement it, the Federal No-Call Registry is
run privately, it was a 1991 law, it does say that for each call you get,
you can tell that person, that group, "don't call me back". It means you've
had to answer the call, you've had to have said, "don't call me back", and
then if they continue to call me back, the enforcement mechanism is to
sue. I don't think that's really useful. The FTC is proposing rules now. I
got a long letter from the AARP that says, "whatever they do, we need
the no-call list state by state because it isn't going to be effective at the
national level". The rule would not cover intrastate calls. Nearly half
the states already have no-call lists. Why? Because people want them.
I don't think the New Hampshire consumers are different from almost
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half the population of the United States. People want these no-call lists.
Also, with the FTC rule, which don't hold your breath, I mean they're
just accepting comments now, would take at least a year and a half before it might go into effect; and it exempts things such as banks and
telephone companies. Well, banks and telephone companies call me all
the time. I don't know about you all. I believe this is an important bill,
I can see no reason to vote against it except what should be unmentionable, but I'm going to mention it, the fact that it's sponsored by Democrats. That's happening to a lot of our bills. It's not what our constituents expect from us. We all represent hundreds of thousands of people,
and I think we need a bipartisan action in our Senate.

SENATOR BARNES:

Senator Wheeler, I have a couple of questions for
ask the question, I'm going to say I think that was
out of line that comment you just made. I think you'll see later today that
isn't true, but that's all right, the day's long and we'll see how it goes. It
wasn't a very nice comment in my opinion. Did you receive in your last
phone bill or previous phone bill, the form that Senator Francoeur showed
to you?

you perhaps. Before

I

SENATOR WHEELER: If I did, I probably did, but I didn't see it.
SENATOR BARNES: So I guess my second question was did you fill
out? So obviously you got

it

and

didn't see

it

- you

didn't

fill it

it

out.

SENATOR WHEELER: That's correct.
SENATOR BARNES: Thank you Senator Wheeler.
SENATOR Flanders: The reason I voted against this bill is because it's
already there. We don't need another place to call; we don't need another
thing to do. If you go to any telephone book it will tell you where to write
to get your name off from the list. Now I, since we've had this hearing, I
did as I was asked to do and my wife has done the same and we very nicely
said, "excuse me a minute, will you please take my name off your call list",
and they're very nice, and they say they will. The calls in my house are
almost gone in about a month's time. We don't need another line. We don't
need another $70,000 to be spent by the state. It's all here in the phone
book, and I believe the statement from Senator Wheeler was "if you keep
getting the calls, you have to sue," I don't think that's correct. I think if
you continue to get the calls, then you call the attorney general's office,
consumer, and they will take care of it. It's all in the phone book, it's all
there, the problem is ladies and gentlemen, we don't use what we've got.

Thank

you.

SENATOR FERNALD:

I think if people want to vote against this and
speak against this, they should really have some good reasons. I want
to respond to some of the reasons that were given because I don't think
they're good ones. One reason was the Boy Scouts, that we were going
to keep the Boy Scouts from calling us. Well, this bill has to do with
people who are making telephone calls for profit, so it does not apply
to the Boy Scouts, or the Rotary Club, or anybody else who might be
calling you for a nonprofit reason. There's been discussion of the national list and what was said, actually, if you listened was that many
companies subscribe or belong or follow this national list of no-call. It
means there are many who don't. So being on that national list of no-

mean you'll stop getting calls. One suggestion was we'll
simply tell them when they call you to take you off their list. It seems
like every credit card company in the world is calling me to sell me a

call doesn't
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phone company, insurance people, and everything
our consumers to have one call to
hundreds of calls, to actually get
everybody and get you on all of their individual lists? And then finally
there was a suggestion that we should vote against this because the
laws in other states have a lot of holes in them, and I guess my response would be, we're asking you to vote on this bill not anything that
might be in any other state. Thank you.
credit card, every

else. Wouldn't it be a lot easier for
get off the list rather than dozens,

SENATOR FRANCOEUR: Question of Senator Fernald.
SENATOR FRANCOEUR: Senator Fernald on the first page, line 27, talks
about telemarketing, means any person who, it talks about for commerpurposes, line 27 says, "commercial purposes shall mean the sale of,"
so if the Boy Scouts call or the Girl Scouts call me to buy some cookies, is
that considered a sale open item or not?
cial

SENATOR FERNALD:

I've

never had the Boy Scouts

call to sell

me

cookies.

SENATOR FRANCOEUR: I said the Girl Scouts, I stand corrected.
SENATOR FERNALD: Actually the Girl Scouts have never called to ask.
SENATOR FRANCOEUR: It doesn't matter, it's selling a product. It's
telemarketing.

SENATOR FERNALD:

If

my

local Girl

not calling for purposes of her
mercial purposes.
ies, she's

me to sell me cookfinancial profit or for com-

Scout calls

own

SENATOR FRANCOEUR: Under the definition of telemarketer, it says
the sale of, it doesn't say, because that falls under commercial purposes,
it doesn't say whether it's for profit or not for profit.
I reading this
differently than you are?

Am

SENATOR FERNALD: What
son who's making a

I

read in line 23

is

that

if

you are a per-

call for financial profit.

SENATOR FRANCOEUR: Or commercial purposes.
SENATOR FERNALD: Then you're a telemarketer and

I have read that
as being, it's got to be to your own profit. That there's money in this for
you, not that you're raising money for somebody else. I would add as a
further answer that if this is your whole problem with this bill, then we
could easily work to correct whatever problem you see. I suspect that
your problem is not just here, that you just don't like the idea at all and
you're trying to pick at it.

SENATOR FRANCOEUR: Senator Fernald, my question was regarding
your floor comment that it didn't apply to those individuals, and in reading the bill, think it does apply and it applies because it says commercial purposes and under the definition of commercial purposes I want
to stand to be corrected that I disagree with you on the interpretation,
if you would believe that.
SENATOR FERNALD: Thank you.
SENATOR BOYCE: I'm looking at this bill,

and I'm looking at what is and
included and I agree with Senator Francoeur that it would include
a prohibition on the Girl Scouts calling to sell cookies, but what it does
not exclude would be the 60 percent if these telemarketing calls, which
are political in nature, nor would it exclude calls to an existing customer
unless the customer had already told the telemarketer not to call anymore.
isn't
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if I have a credit card and they want to call and make this supremely
attractive offer to me that I always turn down, usually by hanging up,
which by the way is the best way to deal with telemarketers in my view,
this would not prevent them, even if I went to this, if it passed and I went
and put my name on this list, my credit card company could still send me
that unless I specifically, to the credit card company told them, " don't call
me anymore", it wouldn't do away with the 60 percent of the calls that
are political, it wouldn't do away with what is probably another 40 percent that are calls that come from places you already do business with.
It would exclude those you never dealt with and having been in sales I
know that the worst thing you can do in trying to attempt to sell something to somebody is to go to somebody you've never had a relationship
with. Your likelihood of selling something to somebody the first time you
contact them that's never bought from you before is very poor. You're much
better off to go back to your existing customers. Most of these calls would
not be eliminated by simply passing this "feel good" legislation and creating this telemarketing list. I am going to vote against it. Thank you.

So

SENATOR WHEELER: I want to respond to some of the

dust that's been
in this. First of all, there's no necessity for this to cost the
state anything. We had a letter from the person who would enforce it in
the attorney general's office. She would charge the telemarketers for the
list and that those charges would offset any costs that might occur. So
you can stop worrying about the cost to the state. The thing that Verizon
put in our bills is for the Direct Marketers Association, it's a private
group, not all people belong to it, it's voluntary and, yes, there are people
who won't call you because they do belong to that group if you fill out
that form and say you don't want to be called. But it isn't as comprehensive as having a state policy enforced by the attorney general saying that
we don't want this. The elderly are the primary group that really want
this bill. They're the ones that have lobbied the hardest for it. They feel
the most preyed upon by the telemarketers. The proposed federal rule,
one of the suggestions is it would only allow calls during the day from
the telemarketers. Well, that's when the elderly are at home. The rest
of us might be at work, but the retired people are at home. Generally
that generation doesn't like to hang up on people. They were raised to
be polite. I have a hard time - I've gotten used to it, now I hang up didn't used to and it isn't the way most of us were raised and it's very
hard to tell people to do something that's totally against their instincts.
As far as this bill, I asked Legislative Services to model it after the New
York law which has been extremely successful. Yes the Boy Scouts, the
Girl Scouts, the firefighters, the Purple Heart Veterans, they are exempt,
there's no point in nitpicking over it, they're exempt. If you don't think
they're exempt we could have an analysis by the attorney general's office or somebody to assure you that they are exempt. This works in other
states. I see no reason why New Hampshire wouldn't be capable of having it work here. I don't think we're any less intelligent or any less concerned than the people in the rest of the country. I don't see what all of
the fuss is about. It's a small step, yes, we'll still get aggravating calls,
but we'd be going part of the way to stopping them and why are we
afraid to take this small step? It's not going to cost us anything and

thrown up

people want

it.

Thank

you.

SUBSTITUTE MOTION
Senator Wheeler moved to substitute ought to pass for inexpedient to legislate.
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was requested by Senator Fernald.

Seconded by Senator Cohen.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 11 - Nays: 13
Motion

failed.

Committee report

of inexpedient to legislate is adopted.

SB

316, establishing a committee to study the fiscal relationship between the Pease development authority and the state and its political
subdivisions. Executive Departments and Administration Committee.
Vote 3-1. Inexpedient to legislate, Senator Prescott for the committee.

SENATOR PRESCOTT: Legislation as it stands would have established
a study committee to examine the fiscal relationship between the state
and the Pease Development Authority. At this point, Pease is almost fully
developed and the fiscal impact has already been felt. The committee
voted 3-1 that this legislation is not needed at this time. I encourage the
Senate to do the same. Thank you Mr. President.

SENATOR MCCARLEY: I would like at this time to offer a substitute
motion of ought to pass and I'd like to speak to my motion if I could.
SENATOR MCCARLEY: I would agree that Pease is almost fully developed, and I would agree that that is a good thing. I did a little bit of
history and just looking at the relationship with Pease over the ten years
that it's become developed, it is interesting to note that the state has
chosen to be, and I applaud the state, very generous with Pease in terms
of getting it up and going, to the tune of about $27,000,000. For which
some portion of that actually were cash loans that don't even have any
interest buy-backs on them in terms of the state. My feeling is that while
Pease is now doing well and sending us $650,000 a year, that I think
there are continuing questions in terms of the impact on the Pease
Development Authority and the companies that are there and the surrounding communities. I've received a lot of calls about concerns and my
experiences, the best way to get those solved in a good way is to put together a study committee that reviews indeed everything that has gone
on in terms of how Pease was set up, its relationship with the federal
government, and its time to do that study committee. I actually carefully
reached out to a number of people to serve on the committee, I notice that Senator Wheeler is a sponsor. Senator Boyce because I'm
sure he's heard in Farmington, Senator Johnson represents communities in Strafford County, I just was somewhat amazed when I heard
that the committee itself just wasn't worth doing. I can tell you I think
there are some very interesting things in terms of property values, at the
in terms of airport vs nonairport land and how it's valued, it might
have an impact in terms of Rockingham County. I think we get this funding I think we should consider looking at is going into an economic development fund to be used in other places, possibly in Berlin or wherever
there were issues. So this is a study committee, and I'm not going to suggest that the prime sponsor has anything to do with an inexpedient

PDA
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motion because I think that this is a bill that has a lot of
support from both sides of the aisle and while Pease may look perfect,
the point of the bill is to look at its relationship with the political subdivisions in this state. So I would encourage you to support the ought
to pass motion. Thank you.
to legislate

SENATOR COHEN: I rise in support of the substitute motion of ought to
pass. There's no question that there's an impact from Pease on the surrounding communities. Obviously communities in Senate district 24, Portsmouth and Newington are most directly affected. But there's no question
is an impact on the surrounding communities, traffic and other
Housing issues, I cannot understand why we wouldn't want to have
a study committee to look at these issues. There's certainly value to be
gained from looking at these issues. I would urge my colleagues. Democrat
and Republican, to support ought to pass on this.

that there
issues.

SUBSTITUTE MOTION
Senator McCarley moved to substitute ought to

pass for inexpe-

dient to legislate.

A roll

call

was requested by Senator McCarley.

Seconded by Senator Larsen.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,

Prescott,

Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

Committee report

of inexpedient to legislate is adopted.

SB 320, establishing a study committee to review independent living
retirement communities. Executive Departments and Administration
Committee. Vote 4-0. Ought to pass, Senator Flanders for the committee.

SENATOR FLANDERS: We had a very interesting hearing on this bill.
We had some people come in from Manchester who were living in assisted
and they really had some horror stories on what they were told
prior to, in some instances putting down as much as $35,000 before going into assisted living and once they got there they found many of the
things they were promised weren't there. Therefore we feel very strong
that there should be a study committee to see what's happening in some
of these assisted living places. This was sponsored by Senator Gatsas, and
I've asked if he would explain to the floor as he did in committee. We urge
ought to pass. Thank you.
living,

Adopted.

Ordered to

tliird

SB 361-FN,

reading.

relative to computerized telephone

emergency warning

sys-

tems. Executive Departments and Administration Committee. Vote 3-1.
Inexpedient to legislate, Senator Prescott for the committee.

SENATOR PRESCOTT: It has been requested by the prime sponsor although the Committee on Executive Departments and Administration
voted this out of committee inexpedient to legislate, it has been requested
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by the prime sponsor that they study the E911 computerization for a
warning system and I beUeve that this would be something that Senator Holhngworth would like to bring forward as an amendment and in
the event that there is a study committee I think that she has those that
wish to serve on this study committee already lined up and I really would
like to, if I could, sit down and see that there is another motion of ought
to pass for a floor amendment if I may. Thank you.

SENATOR HOLLINGWORTH: I can't offer a substitute motion of ought
pass and my reason for doing it is so that I can amend it to have a

to

study committee brought forth. This original bill would be to develop a
computerized emergency warning system and the powers and duties
underneath the Enhanced 911 Commission. Such a system on the 911
would be to provide telephone subscribers with an emergency warning
system in the event of an emergency. No, I'm talking on the bill first so
that people understand. No, the amendment is just a study of that and
so I'm talking to the bill. The cost of the 911 emergency system would
not be borne by the state but hopefully the members on the study committee would find that if the money is in the 911 Enhancement Fund,
some of you may remember I was the original sponsor of the 911 many
years ago and has done very well and they have found themselves with
sufficient funds to have an emergency system. There were some people
who testified in opposition to the bill being as drafted because they felt
that there needed to be more input, and I have to agree with them that
there are some questions that are out there. Would there be sufficient
ability to make sure that none of the telephone companies' lines were
used in a way that there was a breach of confidentiality or that there
was some destruction to them. So I believe that the study committee
could answer those. This bill was filed before September 11, and now in
view of what's happened since September 11, I think it's very important
that we have a system that if something should happen, we need to make
sure that the warning could go to that particular area quickly and so I
would ask that if you would support an ought to pass motion at this time,
I would then offer the study commission motion.

SUBSTITUTE MOTION
Senator Hollingworth moved to substitute ought to pass for
expedient to legislate.

in-

Adopted.
Senator Hollingworth offered a floor amendment.

2002-2649S
03/04

Floor

Amend

the

AN ACT

title

Amendment

bill

to

by replacing

it

SB 361-FN
with the following:

establishing a committee to study developing computerized
emergency warning systems that use the enhanced 911 data
base to provide telephone subscribers with a telephone warning
of

Amend

of the

the

an emergency situation.

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
developing computerized emergency warning systems that use the enhanced 911 data base to provide telephone subscribers with a telephone

warning of an emergency

situation.
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Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president

of the

senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house of representatives.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall study developing computerized emergency warning systems that use the enhanced 911 data base to provide telephone subscribers with a telephone warning of an emergency

situation.

4 Chairperson; Quorum. The members of the study committee shall
elect a chairperson from among the members. The first meeting of the
committee shall be called by the first-named senate member. The first
meeting of the committee shall be held within 45 days of the effective
date of this section. Four members of the committee shall constitute a

quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take effect upon its passage.

2002-2649S

AMENDED ANALYSIS
establishes a committee to study developing computerized
emergency warning systems that use the enhanced 911 data base to
provide telephone subscribers with a telephone warning of an emer-

This

bill

gency situation.

SENATOR HOLLINGWORTH: I would like to offer not to pass as amended
if we could hand it out please. All it does is add that
members from the Senate and three members from the
House. We were going to put temp members from the telephone companies on it but it was recommended not to do that, to leave it as our usual

and the amendment,
there will be three

study and that the telephone companies would
hope that you could support this ought to pass.
Floor

testify

on

it.

So

I

would

Amendment adopted.

Ordered to

third reading.

SB

364, relative to the membership of the board of manufactured housExecutive Departments and Administration Committee. Vote 3-2.
Inexpedient to legislate, Senator Francoeur for the committee.

ing.

SENATOR FRANCOEUR:

I

rise to

recommend on behalf of the Execu-

Departments and Administration Committee that SB 364 is inexpedient to legislate. This bill would have increased the membership of
the board of manufactured housing to include the executive director of
the New Hampshire Housing Finance Authority. Making a ten-member
board can be problematic. This addition of a tenth member would have
only diluted the board that already functions in a capable manner. There
is no need for a member of the Housing Finance Authority to sit on the
board which hears tenant and park owner disputes. The committee voted
3-2 that this bill be inexpedient to legislate and I encourage the Senate
tive

to do the

same.
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SENATOR HOLLINGWORTH: I would urge inexpedient as Senator
Francoeur recommended; this bill was not needed last year, we gave
notification to the Housing Finance Authority so it is not necessary.
Committee report of inexpedient

to legislate is adopted.

SB

366, relative to biennial reports of the public utilities commission.
Executive Departments and Administration Committee. Vote 4-0. Ought
to pass with amendment, Senator Prescott for the committee.

2002-2516S
03/01

Amendment to SB 366
the bill by replacing section 1 with the following:
1 Reports of Public Utilities Commission; Biennial; Recipients. Amend
RSA 363:24 to read as follows:
363:24 Biennial. The commission shall publish and file with the governor and council, the president of the senate, and the speaker of
the house of representatives a report not later than December 1 of
each odd numbered year. Such report shall contain such account of its
proceedings for the 2 years last preceding, and such suggestions and
recommendations as to needed legislation or as to other matters affecting public utilities as the commission may desire to submit.

Amend

2002-2516S

AMENDED ANALYSIS
requires that the public utilities commission file its biennial
reports with the speaker of the house of representatives and the president of the senate.

This

bill

SENATOR PRESCOTT: I rise to recommend on behalf of the Executive
Departments and Administration Committee that SB 366 is ought to pass
as amended. The legislation as amended will require the Public Utilities
Commission to provide copies of its biennial reports to the Speaker of the
House of Representatives and the President of the Senate. Currently these
reports are only distributed to the governor and council. The committee
voted 4-0 this legislation ought to pass and hope the Senate does the same.
Thank you Mr. President.
Amendment adopted.
Ordered to

third reading.

SB 371-FN,

relative to the regulation of manufactured housing parks.
Executive Departments and Administration Committee. Vote 3-0. Ought
to pass with amendment, Senator Francoeur for the committee.

2002-2482S
04/09

Amendment
Amend

the

bill

by replacing

all

to

SB 371-FN

after the enacting clause with the fol-

lowing:

Regulation of Manufactured Housing Parks; Attorney's Fees and
Amend RSA 205-A:19 to read as follows:
205-A:19 Attorneys' Fees and Costs. If the court finds that a tenant or
a park owner has filed a frivolous petition for the purpose of harassing [ the park owner the other party, it shall assess the court costs and
reasonable attorneys' fees against the petitioner.
1

Costs.

]
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2 Manufactured Housing Parks; Board of Manufactured Housing Membership. Amend RSA 205-A:25, I to read as follows:
I. There is hereby created a board of manufactured housing consisting of 9 members. The members of the board shall be:
(a) Two public members, appointed by the governor.
(b) [ One member ] Two members appointed by the governor, from
a list of [£] 3 persons nominated by the New Hampshire Manufactured
Housing Association.
[ (c) One member appointed by the governor, from a list of 2 persons
nominated by the New England Manufactured Housing Association. ]
[f4)] (c) One member appointed by the governor, from a list of 2

persons nominated by the Mobile/Manufactured Homeowner and Tenants Association of New Hampshire.
[fe)] (d) One member appointed by the governor who is a resident
of a manufactured housing park who is not a member of the Mobile/Manufactured Homeowner and Tenants Association of New Hampshire.
[(B] (e) One member of the New Hampshire Bar Association, appointed by the president of such association.
[^] (D Two members of the house of representatives, appointed
by the speaker of the house.
3 Effective Date. This act shall take effect January 1, 2003.

2002-2482S

AMENDED ANALYSIS
This bill addresses the award of damages and attorneys fees in manufactured housing park disputes. The bill also amends the membership
of the board of manufactured housing.

SENATOR FRANCOEUR: I rise on behalf of the Executive Departments
and Administration Committee that SB 371 ought to pass as amended.
As amended SB 371 addresses the award of damages and attorney fees
in manufactured housing disputes. This legislation will help to produce
a better balance between the tenant and park owner in the matter of
lawsuits. Committee voted 3-0 SB 371 is ought to pass.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB 378-FN, relative to the regulation of landscape architects. Executive
Departments and Administration Committee. Vote 2-1. Inexpedient to
legislate,

Senator Prescott for the committee.

SENATOR PRESCOTT:

I rise to recommend on behalf of the Executive
Departments and Administration Committee that SB 378 is inexpedient
to legislate. This bill would have established a Board of Landscape Architects for the purpose of licensing and regulating. Although well intended, there were some serious concerns with this legislation. An
amendment was supposed to be offered to address these concerns but
has not come forward. This bill does not provide a grandfathering clause
for those who have been in the profession of landscape architecture for
many years and do not have the formal education that licensure through
this bill would require. In its current form the bill also does not include
testing requirements that would allow reciprocity with other states. The
committee voted 2-1 that this legislation is not needed at this time and
encourage the Senate to do the same. Thank you Mr. President.

SENATE JOURNAL

14

FEBRUARY

2002

209

SENATOR BARNES: Being the sponsor of this bill, I want to agree with
what Senator Prescott has just said that amendments were promised
from outside sources, and they never arrived so I think the committee
did the right thing.

Committee report of inexpedient

to legislate is adopted.

SB

390, relative to the licensure of radiologic technologists. Executive
3-1. Inexpedient to
legislate, Senator Flanders for the committee.

Departments and Administration Committee. Vote

SENATOR FLANDERS:

This

bill

was sponsored by Senator Wheeler and

at our last hearing we received word from Senator Wheeler that things
did not go as she had expected and we were asked to ITL from the main
sponsor. Senator Wheeler. I ask that we ITL this. Thank you.

Committee report of inexpedient

to legislate is adopted.

SB 396-FN, relative to group II retirement status for criminalists employed by the department of safety. Executive Departments and Administration Committee. Vote 4-0. Ought to pass. Senator Flanders for the
committee.

SENATOR FLANDERS:

This is a very interesting hearing, and at times
gets rather gruesome. We had two of the ladies and gentlemen who
worked in the Department of Safety to come in and give us a real description of their job. What they want to do, is they used to be in Group II of
retirement. They were taken out and now they are asking to be put back
in. Their job consists of a daily basis of exposure to body parts, to bombs,
to radiation, to any number of things that they have to go out because
their job is to go out to the crime scene. And they explained some of the
crime scenes that they had been to and the things they had to do, some
of the jobs they had to perform, and I found it a very difficult job that gave
a great deal of exposure. Now there's 19 of them that work at the Department of Safety and we thought that they should be given a chance to look
further through the Finance Committee to see if they can get back into
the retirement system. As a newcomer to the Senate, I have found the
retirement system complicated to understand, and there are those that
understand it better than I and we feel that would be taken care of in
the Finance. So we ask that you ought to pass this, send it to Finance
where the retirement people can get together and see if it's at all possible
to put these 19 people back into the retirement system. Thank you.
it

SENATOR GORDON: Senator Flanders, they are in the retirement system, it's just that they want to be reclassified as Group II, is that the
idea and in terms of your committee you've made a determination as a
matter of policy, I guess, that you think that they should, based on the
type of work that they do. Is that it?

SENATOR FLANDERS: Yes, the committee felt that because of their
exposure, which is probably more than the everyday person sir, that they
should be considered to go into Group II because of that, yes.
SENATOR GORDON: Would

you believe I was just at a hearing in the
in which they heard from EMTs, emergency medical
technicians, who also would like to be reclassified into Group II and the
House didn't express a very warm opinion of that.

House yesterday

SENATOR FLANDERS: I would believe that, yes.
SENATOR D'ALLESANDRO: I rise to speak in favor of the
dently the criminalists were in Group

II at

bill

and

evi-

one period of time. They were
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transferred from Group II to Group I. Testimony clearly indicated that the
scope of their job has changed substantially and that they're involved in
a number of very difficult situations. They're on call 24 hours a day; they
visit crime scenes and become very much involved in the process just as
a police officer would be. So their request is to get back into Division II
based on what they do, and I think the committee clearly believed that it
was appropriate that they went back into Group II and I guess the question that remains unanswered is why they were removed in the first place

from Group
to

Group

had.

II,

Thank

II,

where they were initially, then to Group I and now back
what we're doing is restoring what they already

so in essence
you.

Adopted.
Referred to the Finance Committee (Rule #24).
399, regulating demand drafts under the New Hampshire Uniform
Commercial Code. Executive Departments and Administration Committee. Vote 4-0. Ought to pass, Senator Larsen for the committee.

SB

recommend on behalf of the ED&A ComSB 399 would regulate demand
under the New Hampshire uniform commercial code. I wanted to

SENATOR LARSEN:
mittee that
drafts

thank the

SB 399

I

rise to

be ought to pass.

ED&A

committee for reviewing this bill because it really relates to banks. Several New Hampshire banks have encountered problems with a relatively new type of negotiable instrument, which is called
demand draft works just like a personal check except
a demand draft.
for there's no signature on the draft and it's similar to a preauthorized
debit bank account. Although it's not defined in the New Hampshire commercial code or the uniform commercial code, demand drafts have grown
in popularity in recent years particularly because of Internet companies
often use demand drafts as one of their available payment options. The
legislation adds a definition of demand draft to Article 3 of the New Hampshire Commercial Code, "in the event of fraudulent or unauthorized use
of demand drafts, this proposed legislation will shift the risk of loss from
the consumer's bank to the merchant's bank. By doing so, it places the
risk on the party who has the greatest ability to detect and avoid risk,
the bank which has a relationship with the merchant who is a 'bad actor'.
The merchant's bank would be compelled by this legislation to develop
measures to monitor their merchants more closely and to stop fraudulent
demand drafts at their point of origin. Criminals who attempt to use New
Hampshire's banking system will find it harder to pass fraudulent demand
drafts through this system which can only result in discouraging consumer
fraud". The committee voted 4-0 that this legislation ought to pass, and I

A

encourage the Senate to do the same.

Adopted.

Ordered to third reading.

SB 407-FN, requiring restroom facilities in certain state buildings. Executive Departments and Administration Committee. Vote 4-0. Inexpedient to legislate, Senator Francoeur for the committee.

SENATOR FRANCOEUR:

I

rise to

recommend on behalf of the Executive

Departments and Administration Committee that the SB 407 be inexpedient to legislate. This legislation would have required public restroom
facilities in certain state buildings. The main issue with the legislation is
that putting in a public restroom facility in one state building would cost
approximately $100,000. There became questions and concerns also about
all the facilities that do have bathrooms in them but whether you allow
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individuals into areas that are off limits for them because of security reasons for the state employees. The bill required anyone who waited more
than 30 minutes be allowed to use those, and the committee had questions
about if that would be a good state policy to allow them to be in there.
Based on testimony, the committee voted 3-0 that the bill be inexpedient
to legislate and at the same time, encourage the Senate to do the same.

SENATOR PIGNATELLI: This is not a real sexy bill and in the scheme
of things, it's not the most important bill that we're going to be hearing this legislative session. But it seems to me that in the state where
we mandate bathrooms and the size of bathrooms and what has to go
into bathrooms in restaurants and office buildings, and make sure that
they're available for public use, that the state as a policy would not
have that as it's own policy. I introduced this bill because I got a call
from a constituent of mine from Nashua who was at the Department
of Motor Vehicles in Merrimack where we go to get our drivers licenses,
and there is no bathroom facility available there for the public and
sometimes the line and the wait can be more than an hour. Sometimes
a lot more than an hour. There used to be a restaurant in the proximity, Chez Gilly and the Division of Motor Vehicles used to refer people
waiting in line to go over to the restaurant and use their facilities and
then come back, but then Chez Gilly went out of business so there was
no more public restroom in the area. So people would have to leave,
find a restroom somewhere, and then come back and either get to the
end of the line or by someone's leave get back in place where they were.
But this seems like, if you know Yiddish, "for a cock-to-way to run the
business of the state" and I thought my constituent had an issue here,
and

agreed to sponsor

I

this.

After agreeing to sponsor

it, I

found out

many

state buildings there is no facility available for the public. Now the workers have the facility, but the public does not have the
facility. I think this is wrong. Now I know the cost to put a bathroom
into facilities that are already up and running or that the state has
rented may require an investment and in this day and age and at this
time I could not ask the state to put up $600,000 even though I think
that we probably should have had bathroom facilities when we built
them or when we rented them, so I was willing and told the committee that I would be happy to have this bill be a prospective bill whereby
when the state enters into a lease arrangement from here on out, that

that at

make

sure that there is a bathroom for people that have to wait
30 minutes. Apparently the committee was too busy to take that
suggestion under advisement if this body determines that that ought to
be a state policy, I would be willing to have someone move to put this
bill on the table and provide an amendment for us to work on so that it
would be a prospective bill as I said this is important to some of our
constituents who need to use the bathroom facilities and with that I will
end my talk and hope that you will vote down the inexpedient to legislate motion, hope that someone makes a tabling motion, and allow me
to present my amendment to make it a prospective bill. Thank you.

they

up

to

SENATOR BARNES: Well, kind of interesting. I received a phone call
from an 85 year old constituent, matter of fact he caught me at the dump
one day, told me he was refused admittance to the men's room at the
Department of Motor Vehicles over in Epping, even though there was a
bathroom there because of security reasons they don't let the public in,
such as Senator Pignatelli has talked. I did not realize that Senator
Pignatelli had a piece of legislation in, and I didn't run to Legislative
Services to do that, what I did was call up the Commissioner, Commissioner Flynn. Commissioner Flynn stated, he was very apologetic as a
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matter of fact, he wrote a very nice letter to the constituent that had the
problem, and he also, he and John Stevens, Assistant Commissioner, assured me that wherever possible and that is in most of the Department
of Motor Vehicle places, there will be restroom facilities as soon as possible. I mean, probably will be the portable type bathrooms but there will
be

facilities

there for our constituents that go in to get drivers licenses and
I believe that is probably already in progress. Thank you.

registrations. So

Senator Gatsas moved to have

SB 407-FN,

requiring restroom facilities

in certain state buildings, laid on the table.

Adopted.

LAID ON THE TABLE
SB 407-FN,

requiring restroom facilities in certain state buildings.

HB 285-FN-L, relative to the adoption of a state building code.

Execu-

Departments and Administration Committee. Vote 4-0. Ought to
pass, Senator Francoeur for the committee.
SENATOR FRANCOEUR: I rise to recommend on behalf of the Executive
Departments and Administration Committee that HB 285 is ought to pass.

tive

This clearly needed legislation as presented will bring uniform commercial
building code to the state of New Hampshire. This will affect commercial
and industrial construction only. I have met with all the interested parties
and am pleased with the final result. Currently different towns and cities
use different building code standards, which is more costly and time consuming during construction to the builders and the municipalities. Under
the statewide code, municipalities would still have the option of adopting
more stringent regulations if they so desire. The committee voted 4-0 that
this bill ought to pass and I encourage the Senate to do the same.

HB

SENATOR O'Neil: I rise in support of
285. I want to commend Senator Francoeur who is the sponsor of the bill. This is certainly a step in
the right direction for the architects, engineers and various trade's people
of our state by creating a consistent building code and ultimately the
consumer wins with the passage of this bill. I do have a concern with
the size of the code review board. Senator Francoeur and I have spoken
about it. I think we both share that concern, but the bill itself with a state
building code is a huge step in the right direction and any housekeeping
that needs to be done can be addressed next year with legislation. So
urge my colleagues to support HB 285. Thank you Mr. President.

I

Adopted.
Referred to the Finance Committee (Rule #24).

Senator Gordon
285-FN-L.

is

in opposition to the

SB 140-FN-L, relative to the formula
Finance Committee. Vote 3-2. Ought
Below for the committee.

motion of ought

for free
to pass

to pass

on

HB

and reduced-price lunches.
with amendment, Senator

2002-2504S
04/01

Amendment
Amend the

to

SB 140-FN-LOCAL

by inserting after section
ing the original section 2 to read as 3:
bill

1

the following and renumber-

2 Applicability. The provisions of this act shall apply to adequate education grant calculations made for the fiscal year beginning July 1, 2003
and every fiscal year thereafter.
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to the
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Finance

Committee.

Adopted.

SB 140-FN-L is recommitted to the Finance Committee.
SB 177-FN-L, relative to computation of tax increments in municipal
economic development and revitalization districts. Finance Committee.
Vote 4-1. Ought to pass, Senator Larsen for the committee.

SENATOR LARSEN: I'm going to ask the Finance Committee to recommend SB 177 relative to computation of tax increments in municipal
economic development and revitalization districts is ought to pass. Senate Bill 177 was the request of the Department of Resources and Economic Development. Prior to 1999 the enactment of the statewide property tax, tax increment financing districts allowed municipalities to use
the 6.60 statewide property tax for specific redevelopment area as a debt
service tool on infrastructure projects within a specified area. In 1999
upon the enactment of the statewide property tax, the 6.60 was redefined
as a state property tax making the use of that property tax in the redevelopment area using that as a debt service tool difficult. Because of
the change, municipalities are now finding it difficult to use the TIF
districts and to use the economic development tool that is a TIFF district as a tool are lying dormant. The short term loss of taxes to the state
was replaced many times over by the growth and business tax revenue
through the use of this important development tool. The committee recommended unanimously that SB 177 ought to pass. Thank you very

much.

SENATOR BARNES: There was one dissenting vote and it was the chairman and the reason the chairman voted against it and will continue to
do so until the agencies wake up, because if you look at the fiscal impact,
the Office of Legislative Budget assistant is unable to complete a fiscal
note for this bill as it is awaiting information from an agency. How do we
know what it's going to be if they don't give it to us. We're voting for something we have no idea what the cost is and I think that is ridiculous for
us to vote for something that we don't know what it's going to cost us and

my case.
SENATOR EATON:

I'll

rest

Just to speak on that. There's no way of knowing
or communities will ask for some TIFF recognition but has
been proven in the past, just in my area alone, Keene, they did receive
a $6,000,000 bond and they are now receiving in a matter of, I think,
three or four years, $30,000,000 worth of tax base out of that.

what towns

SENATOR LARSEN: I just wanted to extend my apologies to Senator
Barnes because he's quite correct that the vote was 4-1, and to also point
out that tax increment finance districts work as redevelopment tools;
like the project in Keene, the City of Concord has used them both at the
Durgin Garage, the Eagle Square, and now at the Concord Civic Conference Center, the Marriott redevelopment which was an abandoned
lumber yard which is now the site of tremendous office growth, as well
as a new hotel and conference center, where I hope many of you will visit,
that is bringing revenue both to the city and also through business profits tax to the state in an area that was previously abandoned and so we
see that it works and it will in fact increase. There aren't that many
projects around the state; they're difficult to create, but the ones that
are created work.

Adopted.
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third reading.

331 -FN, relative

members
to pass,

to the purchase of certain prior service credit by
of the retirement system. Finance Committee. Vote 5-0. Ought

Senator HolUngworth for the committee.

SENATOR HOLLINGWORTH: On behalf of the Finance Committee, I rise
recommend SB 331 ought to pass. Senate Bill 331 is a sensible piece
of legislation that will allow state employees to buy back prior service to
the retirement system in increments. The current buy-back policy is all
or none. The New Hampshire Retirement System supports this bill and
indicates it will pose no administrative problems and will not disrupt the
to

system.

It will cost

$10,000 to modify the system for tracking capabilities.

The committee voted unanimously for SB 331 as ought to pass as did the
policy committee insurance and we hope you will agree. Thank you.
Adopted.

Ordered to third reading.

SB 398-FN,

authorizing an increase in admission fees for the Seacoast
Science Center at Odiorne Point state park in Rye, New Hampshire.
Finance Committee. Vote 3-2. Ought to pass. Senator Hollingworth for
the committee.

SENATOR HOLLINGWORTH:

I rise in behalf of the Finance Commitrecommendation that SB 398 authorizing an increase in the
administrative fees for the Seacoast Science Center at Odiorne Point in
Rye ought to pass. Last year the Seacoast Science Center, Inc. was
awarded a management contract with the center replacing the Audubon
Society, which had managed the center since 1995. SB 398 reflects a
change in management. The bill also authorizes incentive to raise administration fees to $3. The administration fee has been $1 with children under twelve admitted free as well as school children who come
with their school. Since 1995, the dollar has barely covered the cost of

tee with the

collecting it to say nothing of the operating cost of the facility. Wendy
Lull the Seacoast Science Center president has told us that at this time
the center has no plans to raise the administrative fee to the full $3.
They will most likely go into phases that increase it over a couple of
years as they change the displays. At $3 the fee would still be less than
the cost of similar activities in the area. This is a good bill and I ask your
support to ought to pass.

SENATOR GATSAS:

Does the

fee for children

under twelve

still

remain

at free?

SENATOR HOLLINGWORTH: As

the bill is currently drafted, the fee
to $3 so that what they can do is they would
decide as they improve the cost whether they would go to that. It gives
them ability to not charge at all if they so chose, which they do if there

would be

$3, but

it is

up

are certain groups which come, they do not charge them when they're
school children, they do not charge them and I believe that is appropriate since they have always been in the red and, unfortunately, we need
to make sure that since it is a nonprofit organization that the state support pays for the electricity, water, all the other things, and when it was
first put in place the understanding was that they would not be a drain
against the state, but unfortunately, that has not been the case.

SENATOR D'ALLESANDRO: I want to

speak briefly about the Science
Center and what the Science Center adds to the state of New Hampshire. It's one of the few public attractions that we have that actually
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has an education facility located on the facility itself and as I understand
it, youngsters between the ages of 3-12 have been charged $1. That process will continue. They will be charged $1 School children from all over
the state come to the Science Center. In order to keep the Science Center viable as an attraction, you've got to enhance the items that are being
observed there. So the items that are there are constantly being upgraded
for the benefit of all of the students and I don't think you can find anything in the state of New Hampshire worthwhile for $3. If you take your
child to the movies it's $7. If you pick up a rental, it's more than $3. This
is an opportunity for a group of people, a not-for-profit organization, to
give volunteer time to go out and raise money in order to provide an item
that's of consequence educationally to our students. So it's an opportunity for

them

to see exhibits, to look at things in

an educational envi-

ronment. They need this fee increase to sustain themselves. In order to
keep that situation viable and we heard testimony before the Wildlife
Committee that the number of students that visit this over the course
of the year grows all the time because of the excitement of the exhibits.
So the exhibits must be improved in order to keep the interest of these
youngsters. It's a worthwhile project, it's a very good project, and I don't
think that these are any way out of line. If you look at the fees at the
Museum of Science, if you look at the fees of the aquarium, and you look
at the fees of any other of these scientifically based educational opportunities, these fees being presented today are far less and the cost-benefit ratio is far greater. Thank you Mr. President.

SENATOR COHEN:

I certainly rise in support of the bill. If you haven't
urge you to go to the Seacoast Science Center. What Senator D'Allesandro talked about in terms of costs and benefits. The educational programs they have for kids there are very remarkable. The
individuals they have who teach the kids about what there is in the seacoast and the sea is very impressive, and I urge you to do that. I have
been e-mailed by Wendy Lull of the Seacoast Science Center they need
to have this and with the increased admission we could afford to charge
different amounts by age group, so that they could charge and they intend to charge, continue to charge $1 to children 3-12, and as the bill is
written now, they have the flexibility and the intention is to charge $3
for people over 12 years old and further with the increased admission,
we could also afford to have community days during which admission
is waived. School kids that go in are free, currently. When they come
with the school, they're free, other organizations are free, they provide
a tremendous community service and this is something that has long
been needed and will be of great benefit to people throughout the state

been there,

I

New Hampshire.
SENATOR BARNES:

of

Senator Cohen are you aware of an amendment
that was floating around yesterday that was passed around to some folks
to see if they would agree with it? I think Senator Hollingworth might
have had conversation with someone concerning that bill. Did you see
it

Senator Cohen?

SENATOR COHEN: This is the first I've heard of it.
SENATOR BARNES: The first you've heard of it, okay. Maybe

Senator

Hollingworth can address that.

SENATOR HOLLINGWORTH:

I did have a visitor. Somebody came in
and suggested there was an amendment, I was not presented with one.
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SENATOR BARNES: I apologize, my source told
you, okay. I'm sorry that's not true.
SENATOR HOLLINGWORTH:
talk to me.

I

did not see an

2002

me

that he talked to

Excuse me, Senator Barnes,

I

said he did

amendment.

SENATOR BARNES: Oh, okay. Thank you.
SENATOR PRESCOTT: Concerning Senator

Gatsas' request of the bill
addresses the students or children between the ages of newborn to 12
being $1 for admission. I've received assurances from the prime sponsor. Senator Cohen, that he would introduce a bill at the House to amend
this, to make that happen so the House wanted that to be part of the
bill. I think that would answer your question Senator Gatsas.

SENATOR FRANCOEUR: I think some of us who were around back when
we heard the argument among the Seacoast Science Center how much it
was going to cost the state. I seem to remember sitting in the House and
the fee was going to be $1 and the Audubon Society was going to help out
with this. Now it seems like a few years later, now that they're out of it,
we're here picking up the bill. I've been there many times. I take the kids
there, and a family of 5 or 6 when I'm going to spend $5 or $6 to go in is
but I think you're kidding if you think people are going to go in and
pay $18 to get in with the same family. Now for $4 or $5, $6, an individual
that goes down, I've been in there, I know 2, 3, 4 times in one year. When
you raise the rates, I think your numbers aren't going to work out. I think
that's the same problem we have when we do the cigarette tax. We do a
bean count. We think that when we raise something it doesn't change the
other end and I think I'm afraid in the long run you're going to find out
there'll probably be a drop. Because as you increase, you won't have the
repeat people who come back and I'm afraid it might have unintended
fine,

consequences.

Thank

you.

SENATOR DISNARD:

Senator D'Allesandro what

is

the admission to

the General Park?

SENATOR D'ALLESANDRO: The admission to the General Park is $1.
SENATOR DISNARD: Would that change?
SENATOR D'ALLESANDRO: No.
SENATOR DISNARD: Thank you very much. Did I hear testimony during our wildlife hearing that tens of thousands of dollars, and I repeat,
tens of thousands of dollars are saved by those volunteer workers and
also state benefits from?

SENATOR D'ALLESANDRO:
state

many, many, many

That's correct.

The volunteers save the

dollars.

SENATOR DISNARD: Thank you.
SENATOR LARSEN: I'm impressed

that we're having a debate about
$3 charge to attend what is a privately operated Seacoast Science Center. This is not a state museum; we are asking it to be run by a nonprofit, by volunteers. We ask them to do it in
a way that sustains the cost of operating the center so that it doesn't
fall back on the taxpayers of this state. We heard in Finance from the
director that the fee would be up to $3, we've had an e-mail from the
director that the intent would be to stage it in a way that children of
different ages would pay different fees. We heard from the director
that they would examine things that other museums do, like having
a free day so the children or someone with a lot of children could bring

whether

to

have up

to a
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their entire family for a free morning at the Science Center. They are
certainly conscious of people's concerns financially, and they were willing to address it. All this bill is asking is that they have instead of us
trying to manage the Seacoast Science Center as a Senate, that we give
them the flexibility to try to make this a self-sustaining, well attended,
interesting museum with enough revenue to keep the exhibits going.
It's a common-sensical bill. We need to pass SB 398. We have to trust
that the people running this will be sensitive. They assured us they
would be sensitive to the financial constraints of families attending. We
have to give them that leeway. I think this is reasonable legislation and
that's why Senate Finance was supportive of it.

SENATOR COHEN: Thank you for allowing me

to

speak a second time.

The people that run the Seacoast Science Center run a very tight operation. I just wanted to assure Senator Francoeur they are not going to
price themselves out of the market. Senator Hollingworth may refer to
the deficit they have been running the past couple of years and the value
this is providing to the state of New Hampshire is remarkable. They're
very sensitive to how it operates and, again, their intentions are very
clear, the bill says up to $3 and just to clarify what Senator Prescott says,
"If there is a need in the House for an amendment to nail down any
concerns that there may be, I would certainly look at that and clarify
what is already in here". Their intention has been very clearly stated
that this will enable them to do what they can't do now, which is to charge
different rates, children and adults different rates, and their intention
is very clear on that, and it says up to $3 right now. So I think if something is called for in the House, you know that may be appropriate at
that time, but right now their intention is very clear, and I think this is
something that clearly benefits the state of New Hampshire and is not
a cost to the state of New Hampshire.

SECOND HOLLINGWORTH: Thank you for letting me speak for a second time. I was given this material from the Odiorne Point, and in 2000
they had a deficit of $116,000. In 2001 they had a deficit of $75,000 that's
being picked up by the state.
SENATOR D'ALLESANDRO: I just want to say that here we have a very
worthwhile situation. We have a group of people who have accepted the
responsibility to run this center. The Audubon Society pulled out, these
people came in. They're willing to volunteer their time and their effort
to sustain a quality item so that students and people interested can visit,
have a good tour, can look at things that are educationally quite sound.
If I had 6 children, 6, you tell me what I could do in the course of a day
for $18 and get them to have an educational experience. For $18 I can
bring 6 kids if they get charged $3. But if they only get charged $1, I
can do it for $6. Now how in God's world are we opposed to letting kids
enjoy an educational experience at this price? The people who volunteer
their time, they go out and raise money for this situation. What are we
trying to do in this world? Cancel volunteerism? Eliminate the kind of
community input that we seem to be encouraging all the time? I know
we've spent a lot of time on this. I know we've got a lot of other things
to talk about that are significantly more important. So, thank you very
much Mr. President.

SENATOR GATSAS: Senator D'Allesandro, Senator would you believe
that if you had your family of 6 and you could afford $18 that you may
not be going to Odione Point with your baloney sandwiches to spend the
day with your family?
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if I

had

my

6 chil-

dren and my baloney sandwiches I might not go to Odione Point, but you
know, I'd like to have it as one of my choices.

SENATOR GATSAS: But wouldn't you like to at least have your children
be able to see that Science Center for $1.00 if that's all you could afford?
SENATOR D'ALLESANDRO: If my children are between the ages of 3 and
12, it's only $1, so when they get to be 13, I'd invest in my children.
SENATOR GATSAS: So Senator you're saying that if we amended this
bill to

allow from 0-12 at $1 that you'd be in favor of that.

SENATOR D'ALLESANDRO: That is currently the policy of the Science
Center. If indeed you think we have to put that into law, certainly I would
not have any opposition to that. Although I do have trust and confidence
in the people who run the Science Center that they are going to stand
by their word and charge $1, have certain times when free admission will
be available to the people, and I have to believe them because I have
faith in the human quality of truthfulness.

SENATOR GATSAS: Then I'm only concerned when you're there with
your 6 and your baloney sandwich that you can get in.
SENATOR D'ALLESANDRO: Thank you.
SENATOR LARSEN: If I believe that in the name

of fiscal responsibiladditional dollars into the Seacoast Science Center but instead believe that it should be encouraged
to be a self-supporting and popular visiting spot on our seacoast. Would
I vote Yes on SB 398? I'm sorry, would I vote no on tabling?
ity

and not requiring the state

to

pump

SENATOR PRESCOTT:
to allow

If I beheve voting Yes on the tabling motion is
time to bring an amendment forth, would I vote Yes on tabling?

SENATOR DISNARD:
not

tell

If I believe that the legislature, this Senate should
how to operate, would I vote no on this issue.

private enterprise

Senator Prescott moved to have SB 398-FN, authorizing an increase in
admission fees for the Seacoast Science Center at Odiorne Point state
park in Rye, New Hampshire, laid on the table.

on the tabling motion.
A roll call was requested by Senator Hollingworth.
Seconded by Senator Cohen.
Question

is

The following Senators voted Yes: Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Larsen, O'Neil, D'AUesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 5 - Nays: 19
Motion

failed.

Question

is

on the ought

to pass motion.

Adopted.

Ordered to

third reading.

SB 425-FN-L, revising the formula used to calculate the cost of an adequate
education. Finance Committee. Vote 4-2. Ought to pass with amendment,
Senator Gatsas for the committee.
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2002-2627S
04/09

Amendment to SB 425-FN-LOCAL
the bill by replacing section 3 with the following:
3 School Money; Determination of Per Pupil Adequate Education Grants
Amended. RSA 198:40, I is repealed and reenacted to read as follows:
I. For the biennium beginning July 1, 2003, and every biennium thereafter, the cost per pupil shall be established using the following formula:
(a) The department of education shall calculate the base expenditure per pupil, for each school district that operates an elementary school,
by subtracting from the total expenditures at the elementary school level
tuition to other school districts or approved educational programs, capital expenses and debt service on such expenses, special education costs,
food service costs, transportation costs, adult and continuing education
costs, community services costs, and federal revenues not otherwise deducted. For each school district, this amount shall be divided by the average daily membership in attendance at the elementary school level.
(b) The adequate education grant amount shall be calculated as
Amend

follows:
(1) The department of education shall identify those school diswhere for each of the 3 previous years, a minimum of 11 pupils
were assessed in each grade 3 and each grade 6 subject area of the state-

tricts

wide assessment program. For each year in each assessment, the department shall determine the percentage of pupils performing at the basic
level or above, and then shall determine the average grade 3 percentage and the average grade 6 percentage over the 3 year period. These
average percentages shall be combined and averaged to yield the school
district percentage. Districts where the 3-year average performance at
the basic level or above is between 50 percent and 70 percent shall be
selected.

From

the school districts selected in subparagraph 1(b)(1) of
department of education shall then identify those school
districts, including any portion of the average daily membership in attendance of any such school district, that have the lowest base expenditure per pupil as calculated pursuant to subparagraph 1(a) and which
represent 50 percent of the average daily membership in attendance at
the elementary level of the school districts identified in subparagraph
(2)

this section, the

1(b)(1) of this section.
(3)

The department of education shall calculate the average base
an adequate education at the elementary school level

cost per pupil of

by multiplying the base expenditure per pupil of each school district by
the average daily membership in attendance identified in subparagraph
1(b)(2) of this section, and add the results. This sum shall be divided by
the average daily membership in attendance determined in subparagraph I (b) (2) of this section and the result shall be multiplied by .9025.
(4) The department shall calculate an alternative base cost per
pupil by multiplying the base cost per pupil calculated in the immediately preceding biennium by an amount equal to one plus 2 times the
average annual rate of inflation taken from the 4 calendar years immediately preceding the calendar year in which the calculation in this subparagraph is made. Inflation shall be measured by the most recent available northeast region Consumer Price Index as published by the Bureau
of Labor Statistics, United States Department of Labor.
(5) The base cost per pupil for the biennium shall be the lower
of the base costs per pupil calculated in subparagraphs 1(b)(3) and 1(b)(4).
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SENATOR GATSAS: Senate Bill 425 is a piece of legislation that comes
from the Adequacy Commission. It's a technical correction bill that makes
changes to the base cost formula of calculating an adequate education
grant. It does this by using northeast Consumer Price Index to adjust
the base cost per pupil. Senate Bill 425 also amends the calculation of
transportation costs by deducting revenues received from other school
districts, individuals, organizations, or federal aid. It also
definition of attendance for the purposes of determining

amends the
the average

daily membership in attendance and the average daily membership in
residence. The Finance Committee found that this bill ought to pass with
amendment and we urge you to do the same. Thank you.

SENATOR GORDON:

I just want to make a comment if I could Mr.
in the late 1800s Oscar Wilde said, "you know nowadays we know the price of everything and the value of nothing" and
I just would like to comment that we just had a debate over what we
were going to charge as an admission fee at Odiorne state park and
spent a good deal of time doing that and we're talking about, at this
very same time, now a bill that is going to affect a formula which I
read in the paper this morning we may have potentially shortchanged
our communities $32,000,000 and we will make this current formula
through these technical corrections, in my opinion, even more complicated than it is already and with a lot less discussion than we did
over whether we're going to charge $1, $2, or $3. Thank you Mr. Presi-

President.

Back

dent.

SENATOR BELOW: Yes,

thank you. Actually I didn't plan to discuss this
some length, but I'm going to do it in the form of a floor amendment
once this amendment's adopted. I have some serious problems with a
couple of items in this which I'll address through the floor amendment
because I think there are some things in here that should be done such
at

as the rescaling of the performance on the state assessment test because
the scoring itself was rescaled.

SENATOR O'HEARN:

Having served on one committee or another for
I have to say the work of the
Adequacy Commission has been long and hard and arduous. This is a
piece of legislation that is looking back on what we've done working with
the Department of Education as they have worked out this formula and
have found some of the difficulties in working out this formula and in
some of the language that has made it confusing in working this formula
out correctly. This is not to add confusion, this is only to make it more
clear as to what it truly needs. I think the dedication that I've seen these
people put in working with this is remarkable, and I think we should
continue to support pieces of legislation that will work this formula that
we have right now in order to make it more understandable, more controllable and something that people will understand. Thank you.
a

number

of years dealing with this issue,

Amendment adopted.
Senator Below offered a floor amendment.

2002-2642S
04/10

Floor Amendment to

Amend

the

tions 2-9 to

Amend RSA
198:40,

I

SB 425-FN-LOCAL

by deleting section 1 and renumbering the original
read as 1-8, respectively.

bill

198:40,

(b)(4)-(5).

1

as inserted by section 2 of the

bill

by deleting

sec-

RSA
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SENATOR BELOW: I'd like to move adoption of floor amendment 2642.
I'd like to speak to my motion. Thank you. This floor amendment is real
It's real short. It strikes the Consumer Price Index cap on the
cost of adequacy, and it also deletes Section 1 of the bill which is an attempt at rationalizing what I think is a completely arbitrary, capricious,
and I think kind of blatantly unconstitutional attempt to control the
state share of the cost of education. In the development of the formula

simple.

which, you know we can debate the formula but I'll accept that the formula has a rational basis, it is one of several possible reasonable approaches to get at the cost of adequacy and it did so by selecting a group
of schools that had at least mediocre performance but not particularly
exceptional performance in terms of how they're doing teaching kids and
took the lowest spending portion of those districts the average cost discount of that and used that as the base cost per pupil. So it's some kind
of sampling of some districts that we think are performing adequately.
I think that's questionable because it includes districts where up to half
the students aren't even performing at a basic level of competency by our
own standards. Whether that's really adequate or not is another question. But accept that for what it is. It's an approach to the problem and
we're saying this is how we determine the cost of adequacy. Then we're
saying, "but if it's more than the numbers would have increased by the
Consumer Price Index, we'll go with the lower number. Now my question is, "what on earth does the Consumer Price Index have to do with
the cost of education?" The Consumer Price Index is what consumer's
spend for market baskets of goods to support a residential household:
food, shelter, transportation, clothing. Well, kids that go to school are
reflecting those costs, but if you look at the cost of public education, the
biggest single factor is wages, salary, and benefits for personnel. That's
about three-fourths of the total cost of K-12 education and guess what,
almost any period of time you look at, wages, compensation, and benefits
increase at a faster rate, whether it's public sector, private sector than the
Consumer Price Index. That is in fact the definition of sort of economic
prosperity in increase in productivity. What we have seen is a productivity revolution in this country over the past two hundred years driven largely
by the application of knowledge and skills that comes from education and
through the application of education we increase our productivity, we
increase the amount of goods and services we can produce for the amount
of labor we exert and in doing so, we raise our income faster than we raise
the cost of goods and services. So what we're doing is saying we're arbitrarily going to limit the cost of adequate education to this factor which
we know is going to grow slower. It certainly historically has grown
slower than the actual cost of education or wages and salaries and to illustrate this point, I went back and said what if we went back 15 years
and we were funding 55 percent of the cost per pupil to educate students.
Which is actually a little more than we're spending this year as for adequacy. This year, I'll go through the numbers if you want, this year
we're spending maybe 52-53 percent of the cost per pupil to educate a
student whose aid from the state is coming from our state adequacy
dollars. Okay? If we go back 15 years and we're funding 55 percent and
we said we're going to limit the growth in the state share to the Consumer Price Index, guess where we'd be at today in terms of the state
share? We'd be down at 35 percent of the total cost. Thirty-five percent
of the total cost! So if we don't adopt this floor amendment which takes
the CPI out of here, what we're almost inevitably, inextricably doing
is every time we recalculate, the CPI's going to be lower and we're go-
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ing to end up year after year reducing the state share of the total cost,
and it's not hke we're controlUng costs, we're just shifting it back to the
unfair local property tax, that varies by 10 to 1, 20 to 1, 30 to 1 that most
property wealthy communities in the state can fund the entire cost of
an adequate education for less than a buck per thousand, less than $1
per thousand. The poorest communities and states have to spend $25$30 or more to fund that same cost of an adequate education and we're
just going to shift back to those unequal property taxes that puts the
have-nots on a downward spiral and those that can afford more are doing
better and better. If we look at the rationale for this as, well jeez, districts right now are probably voting to spend more money because they
know that will drive up the average cost per pupil and the state formula,
and they'll get more down the road from the state, and therefore we're
going to throw in this CPI limit to correct for the fact that local voters
are adopting budgets higher than they should be and I would submit
that is absolutely ludicrous in its thinking and I just want to review
some numbers to illustrate that. The first number I want to point out
is that spending on education in New Hampshire is not out of control.
Latest available data for the last fiscal year shows that we spent less per
pupil than any other state in the northeastern United States. We have to
go as far south as Virginia to find another state that spends less per pupil than we do. What happened in the increase in spending per pupil from
the school year 2000 to school year 2001? Nationally it grew by 4.9 percent. In New Hampshire it grew by only 3.8 percent. Our rate of growth
in spending per pupil in this recent year, we're already funding this adequacy with state dollars, was 22 percent less than the national rate of
growth. Where are we in terms of teachers' salaries in this state? Well
for the last school year 2001 we ranked 21^^ in the nation. That's pretty
good, we're just a little below average, but heck we have the 7'^ highest
per capita income in this state. Wages and salaries in the private sector in this state rank 1^^ or 8"" in the nation and then when you look at
that average of the teachers' salary to the average salary in the private
sector in this state, we rank 47^^ in the nation. Forty-seventh in the nation! Lowest, we have one of the lowest ratios of teachers' salaries to
salaries in the private sector and guess what? We have to hire teachers
in a competitive wage market where people have a choice to go to work
in the private sector for higher wages and so we all recognize this the
key to education is good quality teachers. But how are we going to increase
the compensation as teachers and maintain with the growth of wages if
we're saying we're arbitrarily going to limit adequate education to the CPI.
If you go back over the past 10 or 15 years, what we see is that for per
capita income in the state has grown at almost double the rate of the CPI
growth. That's why this drives these numbers. Do we have too many
teachers? Well there again I might mention that in terms of the ratio of
pupils per teacher we have the highest ratio of pupils per teacher in New
England. All the other states have a lower ratio. So it's not like the spending is out of control. A further thought, the theory here is that without the
CPI index, districts are going to spend more than they would otherwise
spend or something like that and we have to look at how we select the
districts that we use for this formula. First of all, they have to have this
sort of mediocre level performance in which no more than 70 percent of
the students are performing at least basic level. If they do better than
that, they fall out of the select group to determine adequacy. So districts
that spend more and as a result, or in correlation to that, increase performance are going to perform right out of the select group that we use
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determine the number. We're only looking at schools that are only
doing so-so and not improving their results significantly. Then we take
the half of those schools that are doing so-so and take the half that spend
the least per pupil, so this idea that districts are going to increase spending in order to drive up the cost of adequacy at the state level presupposes that first of all, district knows that they're in one of these samples,
I think it's 33 districts out of 177 districts constitute the sample that's
used to determine adequacy. How many here, maybe excluding the Education Committee members but even including them, how many people
know whether your district is part of that sample that's used to determine the base cost per pupil and whether you're going to be in that sample
next year when you recalculate? If you increase your spending faster
than the average rate, you're going to move yourself right out of that
sample group, and so you will not contribute to raising the base cost per
pupil. So all that being said, I think on the face of it, what we're doing
is something arbitrarily to control the state share of the cost which means
shifting it back to the local property tax and I think that flies in the face
of our constitutional duty to fully fund an adequate education for every
student. Thank you Mr. President. So I urge the passage of this floor
to

amendment.

SENATOR MCCARLEY: To speak very briefly on a couple of points. I
certainly appreciate the information on where we line up in terms of
spending over the past several years relative to national averages. I
do know that we have heard from the Department of Education that
while I don't have it yet, unless you have it Senator Below and I certainly haven't seen it, the actual increase in school budgets across this
state in the past couple of years, in terms of their ability to grapple with
the additional state funding coming from Adequacy, I can say that the
department has indicated they are seeing significant budget increases
over what they had seen in the past. I don't have that time to agree today
with national averages, but I can tell you that there may be some fruit
to the idea. It has nothing to do Senator Below, I totally agree with you
with whether you're in the sample size or not. I think that is an extraneous issue here. Fundamentally I think communities are finally able
to make more choices than they've been able to make in the past. Many
of our communities because they have real state aid and funding and I
think they're making those choices. I think over time they'll continue to
make those choices and what I would say is that they will also continue
to pick it up on the local property taxes. I don't disagree with you on that
point either. But I think we have chosen an average-spending methodology that does indeed probably put spending pressures at the local level
by virtue of our support and at some point in time I think that is a concern for us overall in terms of how this state runs itself and everything
it has to fund. Now if we want to turn this into a new revenue debate,
that's fine and we can do that, probably not today, I'm not sure how much
time we have to do that. But I do think that there is a rationale for why,
based on the formula we have currently chosen, there is some need to
look at those spending impacts and expect that, I don't think again, that
it has anything to do with whether a district knows it's in the sample
size. I think the issue is each district decides each year based on what
they're getting from the state how much they want to spend and I think
as state dollars supporting adequacy go up, you may well indeed see
some spending pressures at the local level. Thank you.
SENATOR BOYCE:
how

I would like to take exception to the idea that someor other the productivity of our schools has increased. I seem to
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think that that was what Senator Below was inferring, and the productivity of our schools, one important measurement of that would be the
number of employees per student, the ratio and from what I've seen,
there've been some studies, one from a group called ALIC showed that
that ratio of employees to students has mushroomed. We've got this explosion of employees in our schools from administrators and secretaries
to everything on down the line all the way to and including the teachers. We are exploding the numbers of teachers and other employees and
that is driving the cost of education through the sky. We can't keep up
with this and the notion that teachers here are being paid less and that
is somehow a disadvantage to them, I'd like to point out that people move
to this state, including teachers, to work here for many reasons. One of
them, one of the reasons is that we have no income tax. People can work
here for a lower income than they can in states that have an income tax.
They can afford exactly the same things because they don't have that
income tax to pay. In fact, I was just told in the last 24 hours by an economist that there has been a net migration from states with income taxes
to states without income taxes of over 2,000,000 people in the last ten
years. People are moving, they're voting with their feet, to New Hampshire and the few other states that don't have an income tax. So the idea
that our teachers are being abused by having a somewhat lower income,
they can vote with their feet and go the other way. If they want to earn
that higher pay and pay the income tax, they are always, always free
in this country to move. People move to New Hampshire because we
don't have those high tax burdens. One of the reasons we don't is because
we've been able to control the cost of education for the past 200 and something years up until very recently because local property taxpayers were
able to vote no on their budgets. When the state is paying most of the
budget, there's no impetus, no impetus for the local taxpayers to go to
the local school board meeting, the school district meeting and vote no
on more spending. When the state is sending the money to them, not
coming directly out of their pocket, they're fine with that. Spend more
money. Passing this amendment, according to the figures we were given
from the Department of Ed, if we pass this amendment, the spending
for total adequacy from fiscal year '03 would go from what's currently
projected to be approximately $896,000,000 to $1,043,000,000 in fiscal
year '04. That's if, I'm sorry to take your podium here Lou, and with the
CPI cap that is in the bill as already amended, that it would rise from
the $896,000,000 to roughly $950,000,000. We do not need to have another
explosion in state expenditures and I for one am going to vote against
this amendment. Thank you very much.

SENATOR FERNALD: I'd like to respond to the notion that under our
current school funding situation that local people have no reason to vote
no on school budgets. That is simply poppycock. The state provides base
dollars and then the local people make up the rest of it and if the school
board comes to my school district meeting and says they want to buy 100
computers and it's going to cost $100,000, they tell us how much that's
going to cost us on the tax rate because we know the state isn't going to
pick up 1 penny of the additional spending. It all comes under local property tax. So that local control over local spending is just the same now
as it was before the Claremont Decision. This idea where some different world where spending is going wild is baloney. The other thing I'd
like to say is that we know the cost of education is increasing faster than
the rate of inflation, and yet we have a bill before us that's going to limit
state funding for education simply to the rate of inflation. Which means
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we're going to be shifting more and more of the burden onto the local
taxpayers, local property taxpayers. This isn't some high-minded effort
to control spending. We don't spend any money on education at the local level here. It's all spent at the local level. The local people decide how
to spend it. So this isn't about reducing spending. This is simply an effort to shift more of the cost of public education onto the local property
tax and off of our state constitutional obligations.

SENATOR GATSAS:

First I had the honor of sitting on that commission.
want to thank Senator McCarley, and Senator Johnson, and Senator
O'Hearn because when I first came up here I really didn't know a lot of
the terminology in adequate education. Through the process of time, they
brought me to a level that at least I could ask some questions. I think the
formula we have is not a perfect formula. I think the time that we've spent
looking at these technical corrections I think most of it was given to the
statement of purpose. I think that watching Senator McCarley and Representative Kurk volley it back and forth, I think that the Senate's position was well protected by Senator McCarley. I think that when we talk
about a formula that's not perfect and being into this Adequate Education
process for some three years, we're talking about technical corrections. I
probably agree with Senator Below that CPI isn't the right way. However CPI is being adjusted for those wages that he discussed, and if that
weight comes into the CPI, that number's going to grow. So I think that
as we move forward maybe this isn't the perfect solution and it may be
as a minor technical correction in how we fund education, but it certainly
is a start. So with that I hope we move forward with the original bill as
I

proposed.

SENATOR O'HEARN:

think Senator Gatsas said in a summary basisay on this particular issue. This is something
that is a new formula. It is something that is new to what we're doing.
We are three years into doing this. We need to shake out what is working, what isn't working. Right now the number that I was given from the
Department of Ed in one year's time we are at 9 percent increase and
looking at it from the Department of Ed's point of view, they are looking
at double-digit inflation on this. My concern is that no matter what
source of funding we put into this, an income tax won't be enough, a sales
tax won't be enough, until we get our hands on a formula that actually
works and works right. Whether it's this one or some other formula my
recommendation is to turn down this amendment, vote for the bill as it
came out of Finance, and recognize that whatever we do for the purposes
of an adequate education that there is going to be a need for continued
oversight by both the House and the Senate. Thank you.
cally

what

I

was going

I

to

SENATOR FERNALD: Question of Senator O'Hearn. Did you say that
in the next biennium the cost of adequacy under the current formula will
be 9 percent higher than what it was at the start this biennium?
SENATOR O'HEARN:

Not for the next biennium. What the department
that there will be a 9 percent increase from this year
to next year in one year's time.
indicated to

me was

SENATOR FERNALD:

9 percent from the 896 to

whatever the next

year would be.

SENATOR O'HEARN: Correct.
SENATOR FERNALD: Where we had

inflation in the neighborhood of

and we're talking about two years, that would give us 6 percent inflation, and where we had pupil growth of close to 1 percent a
3 percent,
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and we're talking about a two-year period, why are you surprised
that the overall increase would be 9 percent where if you add the inflation rate plus the pupil growth you're pretty close to 9 percent anyhow.

year,

SENATOR O'HEARN:

It

was indicated

to

me

that

it

was 9 percent

in

one year's time and it was also indicated to me that the pupil growth
in the elementary grades is going down in the state and it's going up
in the high school.

SENATOR FERNALD:

Followup question. We're at 881 this year. We're
at 896 next year. I've got to do that in my head real fast. Fifteen million dollars is the increase from year fiscal '02 to fiscal '03, which is less
than a 2 percent increase. So yes, in one year, we're going to have a 9
percent increase but from this year to next year there's only a 2 percent
increase. So over the whole two years we're looking at 11 percent and
so I guess my question again is if inflation is 3 percent and pay increases
are greater than 3 percent a year and we've had pupil growth of close to
2 percent, are you surprised that education costs over a two-year period
for the state to fund education would go up about 11 percent?

SENATOR O'HEARN:

It's not the surprise that I think is, the question
think the concern that I have is the ability of the state to be able to
fund what they need to do without having a good handle on what the
formula is.

is, I

SENATOR

FERNALD: One more question. Since this bill will shift some
of that cost from the state to the locals, are you equally concerned about
the ability of the local property taxpayers to pay for education since you're
shifting some of the cost to them?

SENATOR O'HEARN:

I'm concerned about whatever revenue source we
fund this. Not only property tax, but whether we put in some other
source of funding that will affect the taxpayer, whether it be through sales
tax, property tax, or income tax.

have

to

SENATOR GATSAS:

Question of Senator Fernald. Senator Fernald would
'01 that the cost of an adequate
$824,000,000?

you believe that at the end of fiscal year
education

is

SENATOR FERNALD: That's correct, thank you.
SENATOR GATSAS: And that at the end of fiscal year '04,
rent formula, it would be 1.043 billion. Help
close to 25 percent?

SENATOR FERNALD:
fiscal '02.

When you're

me

using the curwith the math - is that

my fiscal years straight. We're in
you're saying the first year of the next

I've got to get

saying

'04,

biennium?

SENATOR GATSAS: That is correct.
SENATOR FERNALD: And you're comparing the 825 which was the number for fiscal '00?

SENATOR GATSAS: 2001, end of '01.
SENATOR FERNALD: It was the number

for fiscal

year

'00, so

we're

looking at a four-year period

SENATOR GATSAS: Three-year period.
SENATOR FERNALD: No, because that
the

same number

for

two years

SENATOR GATSAS: Okay

825 was

for

two years.

It

was
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We've got a four-

have a $215 milUon increase, which

is,

help me, 22 percent or something?

SENATOR GATSAS:

It's

over 5 percent a year, almost

6.

What's CPI

growing in that same four-year period?

SENATOR FERNALD: We've had CPI and people growth, and we already know, as Senator Below's pointed out, the teachers' salary and everybody else's salaries in this economy, over time, grow faster than CPI
and where wages are about 75 percent of the cost of education, I guess
I have the same response to you and question of Senator O'Hearn, why
are you surprised that educational costs are growing this fast? Because
you've got CPI plus pupil growth plus salary increases beyond CPI that
are experienced throughout the entire economy.
SENATOR GATSAS:

Well

I

think you will agree with
to fix that problem.

me

that

we both

have different venues of how

SENATOR FERNALD:

I'm saying I'm not sure it's a problem, I'm sayare you surprised and that therefore this is a problem we have
to fix it when I think it's just the economic trends we've been seeing for
20 and 40 and 50 years in this country?

ing

why

SENATOR BELOW: Can I speak for a second time? I don't think the
question here has anything to do with income tax vs. sales tax vs. property tax vs. gambling as a funding source. We have a system in New
Hampshire in which we trust local school districts, local voters to decide
what the overall budget is and under this system of state funding the
base cost of adequacy, any increase in the budget, because there's not a
district in the state that doesn't spend more than the cost of adequacy,
any increase in that budget, 100 percent of that increase comes right out
of the local property tax. When people vote to increase their budget, they
vote to raise their local property taxes. This amendment one way or another doesn't change that. That's the reality. The people in this state
have voted to adopt budgets that in this year add up to something close
to 1.7 billion dollars and just assuming 3 percent annual growth for the
next couple of years, we're going to be out about 1.8 billion dollars in fiscal year '04 that school districts are going to be spending, more if they're
raising at a faster rate than 3 percent a year. Actually the number I'm
comparing is FY '01. Taking FY '01 where we're spending close to 1.7 billion dollars, what districts have approved for budgets, up to FY '04, 3
percent a year gets us to 1.8 billion dollars. If this amendment's adopted,
yes, the state funding for adequacy will be $1,043,000,000. $1,043,000,000
divided by $1,800,000,000 is only 58 percent of the total cost and I
would submit to you 58 percent of the total cost of education is still not
enough to provide an adequate education for every child in the state.
For example, common sense, strip away the other 42 percent, and you
really think we could do an adequate job of educating the children in
the state to fulfill their duties as citizens of the state and to earn a
productive living and be contributing members of our society? I submit no. The answer's no. $1,043,000,000 is not too much to be spending for an adequate education when our voters are determining what
we should be spending is $1.8 billion in FY '04 or more, in all likelihood, and they're going to raise the balance with the local property tax.
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In terms of, there's some confusion about the productivity question, my
point about productivity is this, wages and compensation have been growing faster than Consumer Price Index and that's what measures productivity. In terms of what we're spending on education, if you look over the
last 10 or 15 or 20 years, the trend line has been down in terms of the
share of our gross state product that we're spending on education. If you
look at what we spend on education as a share of personal income in this
state, the trend has been slightly downward. We have not been growing
education faster than the rest of the economy and the fact is we know
that we probably should be investing more in education if we're going
to sustain the growth and prosperity that we all want to see for the future. But we're going to trust the local voters to do that and I think we
just ought to be recognizing that we've got a formula, if we keep the CPI
in there, we're going to diverge every year that goes by, we're going to
diverge further and further from how we compute adequacy through
methodology and how we're arbitrarily limiting it and we're just inviting
a challenge that we're not fulfilling our constitutional duty. Thank you.

SENATOR FERNALD:

I just want to make a brief comment back to SenaOne reason why we had the jump from 825 to 881 was because,
remember right, it was a big city like Manchester that bumped over

tor Gatsas.
if I

one of those steps on the free and reduced lunch and that had a big impact. That wasn't because districts all over the place in the sample were
spending willy-nilly, it was somebody big in the system jumped to the next
level and that pushed up the adequacy figure and we do have a bill that's
been recommitted to Finance that would indeed be a technical correction
to get rid of those huge cliffs and steps and give us more of a ramp so that
we don't have those impacts one year or the other. If you take that out, I
suspect you would see that the increase compounded over those four years
was somewhere in the neighborhood of 4.5 percent, and I don't think that's
out of line, given population growth and inflation.

on the adoption of the floor amendment.
A roll call was requested by Senator Below.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Below, Disnard, Fernald,
Pignatelli, Larsen, O'Neil, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Question

is

Boyce, McCarley, Flanders, Roberge, Eaton, O'Hearn, Francoeur,
Gatsas, Barnes, Prescott, D'Allesandro, Klemm.
Yeas: 9
Floor

amendment

-

Nays: 15

failed.

Senator Below offered a floor amendment.

2002-2641S
04/10

Floor

Amend RSA

Amendment

to

SB 425-FN-LOCAL

198:40, 1 (b) (3) as inserted by section 3 of the bill by replacing it with the following:
(3) The department of education shall calculate the average base cost
per pupil of an adequate education at the elementary school level by multiplying the base expenditure per pupil of each school district by the average daily membership in attendance identified in subparagraph 1(b)(2)
of this section, and add the results.
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amendment No.

motion.

amendment does something very

simple,

strikes the last sentence of subparagraph 3 of RSA 198:40 I-b which the
sentence reads, "the sum shall be divided by the average daily membership in attendance determined by paragraph 1-b, 2 of this section and the
results shall be multiplied by .9025. So what this does is strike the discount, the 9.75 percent discount, that is applied once we have computed
the average cost per pupil after we have taken the group of schools that
have had sort of mediocre performance and we take the half that are spending the least, and we figure out that cost, this would strike the discount
that is applied to that. Now that discount was something the Adequacy
it

Commission talked about and there are various opinions on what that
should be. This specific discount number .9025 which is a rather specific
number but not a particularly round number, was developed back in the
original adequacy debate, I believe my recollection of it was specifically
adopted at that level to make the number come out to $825,000,000, an
arbitrarily determined number and the rationale was, oh well some districts, you know these districts the sample group must be spending something over and above adequacy. So we'll just discount it by 9.75 percent.
Without any particular analysis, without any particular further rationale
except there's something out there and this is a proxy and we'll just happen to make it, tweak it, to make the formula come out to a predetermined
total and I just think that it's arbitrary, there's no particular reason for
it, it would increase the base cost per pupil, I guess, to take it away by
about 9.75 percent, but there again what that would in effect do, except
for the CPI limit that would push the number up by that amount approximately which would put us back in the range of 58 percent of the total
cost. When we originally developed the formula, it was represented that
we'd be funding 60 percent of the cost. So it doesn't push the number up
out of line and I might add some people said, well, jeez, you know that
puts us somewhere in the top in the nation. Fully one-third of the 50
states fund 60 percent or more of the total cost of education. So we still,
even if we adopt this, we still stay in the middle third of the states in
the nation many of which do not even have the obligation to fund the
full cost of an adequate education. Thank you.

SENATOR O'HEARN:

I did not serve on that first Adequacy Commission,
served on a separate Adequacy Commission dealing with special ed, and
I don't remember exactly what the reasoning was for the discount, and I
object to having it come out on the floor of the Senate this way. I'd rather
see it come back to the Policy Committee and let the Policy Committee
review what the reasonings were back in '98 that this discount was taken.
This, I don't believe, is the appropriate place and I ask you to vote no on

I

this

amendment.

SENATOR PRESCOTT: Yes, may I ask a question of Senator Below? SenaBelow you mentioned that the state funding 58 percent of the cost of
an adequate education, or no, just cost of education is not enough and that

tor

the state really should be doing the 100 percent.

SENATOR BELOW:

No, I did not say that.
should be funding 100 percent.

SENATOR PRESCOTT:
to get a fuller

I

do not believe the state

Could you just reiterate that

understanding.

for

me?

I

wanted
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SENATOR BELOW: When the adequacy numbers were first developed,
the representation, the general public discussion in the state was that
we're funding at $825,000,000 about 60 percent of the total cost. I think
some people put the numbers as high as 63 percent or so. That was based
on total cost of about $1,375,000,000 back in that first year, back in '99 I
believe it was. Part of the problem was we were looking at a number of
what was being spend a couple of years before, and saying, "this is what
we're going to spend in this year" and mixing and matching the denominator and numerator from different years. So when the time actually came
and we calculated it out, we were spending somewhere around 58 percent.
I think the adequacy number in the first year adequacy was around 5859 percent of the total cost. What I'm saying is, with removing this factor, but for the CPI cap, the calculation of adequacy would bring us in the
first year of the next biennium back up to about 58 percent of the total
cost and I am assuming 3 percent annual growth from FY '01, which is
the last year that, you know, we can reasonably compute total K-12 expenditures. So I do not believe that we should be funding 100 percent. I
do believe that 2 or 3 percent, where we seem to be at now, or 58 percent,
even that, I don't think is enough to provide an adequate education for
every child. I don't think it's 100 percent, but I do believe it's something
significantly more than 52 or 53 percent, which is where we're headed
right now.

SENATOR PRESCOTT: May

I please have one other question of SenaBelow? Thank you Senator Below. When you were debating your first
amendment, you mentioned the cost of an adequate education going forward was in the range of 1.8 billion. Where were you there?

tor

SENATOR BELOW: Okay, just to clarify. Maybe it's useful to walk you
through this just real quickly. What I did, because we have a problem
with data collection in this state, nobody keeps track of what the total
budgets are this year or last year. So I just took a simple look at this and
said, "well, we happen to have, here it is, total we know for adequacy
for FY '02 was 880.6 million dollars. If I actually take what local communities raised in December for property taxes, the local school property taxes, that's another $730,000,000. That is $1,610,000,000. Now in
addition to that, we have some other state aid which is another 1 or 2
percent of the total cost, and we have some federal aid that comes out
to around 4 percent, 3 or 4 percent. So between the additional federal
aid and plus there's some local revenues generated, like from renting
space and things like that, the total other sources, state, federal, are
probably around 6 or 7 percent, but to be conservative, I said 5 percent.
If you gross up that 1.61 plus by 5 percent, that's just about 1.7 billion
dollars, okay? And then I grew that to try to project out to '04 which is
what we're talking about. Which is where I came to the 1.8. Now I'm
mixing one year so I may be off a little bit, but it's...

SENATOR PRESCOTT: May I

continue the questioning, please? 1.7 biland you think that it's

lion raised to the 2004 level of 3 percent per year
the state's obligation of 60 percent of that?

SENATOR BELOW:

No, I didn't say that either. I'm simply saying that
this discount factor would put the number through this calculation at something that's closer to 60 percent of what we could expect the total cost to be in FY '04. And I'm afraid I may have made a
mistake by one year so this may be off by a few hundred million, but it's
in the right ballpark. I don't mean a few hundred million, just bear with
me for one second here. It's still about right.

removing

SENATE JOURNAL

SENATOR PRESCOTT:
gation,

is

what

I

14

FEBRUARY

So you believe that

it's

2002

1,070,000,000

231
is

our

obli-

came up with?

SENATOR BELOW:

my

I'll stand by
original statement I believe here. No,
that's correct. If you take the 1.7 and gross it up by 3 percent a year comes
'02 to
'04 brings the
to 1.8. 1.7 grown by 3 percent for 2 years from
total to about 1.8 billion. So I'm just saying if you take what we can reasonably approximate total school budgets for this year at about $1.7 bil-

FY

FY

plus or minus a few million, okay, not very much, and growing that
to FY '04 brings us to about 1.8 billion and that we
could probably expect that the minimum that's going to be appropriated
by local school districts for total K-12 spending FY '04 and taking out this
discount factor would mean that the computation of adequacy on this formula would come out to around 58 percent of that total.
lion,

by 3 percent a year

SENATOR PRESCOTT: And that is
SENATOR BELOW: That's roughly

1 billion...
1 billion 40,

50 million, something

like that.

SENATOR PRESCOTT: And that you believe is the obligation of the state?
SENATOR BELOW: I think that's.., I actually think that's below the
minimum

but I think
than 52 percent.

SENATOR
SENATOR
SENATOR
SENATOR

it's

getting closer to being in the right ballpark

PRESCOTT: And but not enough
BELOW: Correct. Thank you.

yet?

MCCARLEY: I've been watching the clock, and I think...
GORDON: Just a quick question and I'm sure you said this,

I didn't catch it and that is if we were to implement this amendment,
what would the additional dollar impact, let's say in this year, if you have
this number, $90,000,000?
SENATOR BELOW: About that, I concur with that for FY '04.
SENATOR GORDON: Okay, so it would be about $90,000,000?

but

SENATOR BELOW: Yes.
SENATOR GORDON: Thank you.
SENATOR MCCARLEY: I think we've

almost spent as much time on the
$l-$3 issue as we have on this. But that's not what I stood up to say. Very
briefly I am going to be voting against this amendment. First off, I want
to applaud, as always, Senator Below for the kind of work he does on
these issues and how much he cares about them, and I think many of
us care, probably as deeply as he does about what we do for public education. Having said that, I'm going to spend a couple of minutes on the
discount factor. During the course of the '99 session, when we debated
a variety of ways to cost out an adequate education. Across this legislature, which I happen to believe is the group that is supposed to do this
work and should do this work, we had a lot of ideas put on the table for
what should or shouldn't be included. We had bills that talked about
funding up through third grade. We had bills that talked about leaving
in or adding in football and basketball and music and superintendents,
we had huge amounts of discussion for a very long time about what
should or shouldn't be in the cost of an adequate education and at the
end of the day or the end of the night or probably the end of a very early
morning a decision was made that the legislature had not come up
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with a consensus on that. But there was some behef that there probably
are things that should not necessarily be included in the cost of an adequate education and a discount factor was applied. That's the discount
factor. I tried in our first year on the Adequacy Commission, with no support from the rest of that ten person Adequacy Commission, to say let's
go back, let's take our sample schools, let's go in, let's cost them out and
let's really make some determinations and have those debates. I had no
support from the Adequacy Commission at that time. I put in a rather
lengthy document asking for us to do something like that and there was
no support by a bipartisan ten member Adequacy Commission. We have
since still not had it, and I regret that Senator Below, and maybe if you
were on the Adequacy Commission instead of me, we'd get there and
maybe we should talk about that after this is over. But you know what?
We didn't get there and I therefore would agree with Senator O'Hearn
this is not the time to take this up. Thank you.

SENATOR GORDON: I want to indicate that I want to retract my words
about not spending as much time on this as we did on the cost of admission to Odiorne State Park. But the second thing I'd like to say is I sat
on that original Adequacy Commission and objected to the fact that the
discount was applied at the time and I applaud your efforts because I don't
think there ought to be what I believe is an arbitrary discount and so I
don't believe there should be, and I think we should have done it the other
way. But I'm going to vote against the amendment anyway because it
raises $90,000,000 and frankly I don't know where that $90,000,000 is
going to come from and if that $90,000,000 means that we're going to have
a higher statewide property tax, I don't want to impose that on the communities I represent and so with that in mind, I just want to say, I think
you're right, but I'm going to vote against you.

on the adoption of the floor amendment.
A roll call was requested by Senator Gatsas.
Seconded by Senator Barnes.
The following Senators voted Yes: Below, Disnard, Fernald,
Pignatelli, Larsen, Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Question

is

Boyce, McCarley, Flanders, Roberge, Eaton, O'Hearn, Francoeur,
Gatsas, Barnes, O'Neil, Prescott, D'Allesandro, Wheeler, Klemm.
Yeas: 7
Floor

amendment

-

Nays: 17

failed.

minute, if I may? We have local control in
This legislature does not control education spending. We
know that spending is growing faster than CPI and yet we have a bill that
will limit the state funding increases to CPI. Which means we are shifting the burden onto local property taxpayers. This bill is about how much
this state is going to contribute towards the cost of education and if we
hold steady as a percentage, we've got to figure out how to pay for it, and
we've got many different ways of taxation we've considered. I would wager, Mr. Gatsas, that there is not a person in this room that would vote
to increase the statewide property tax and yet you are about to see a majority vote to increase the local property tax by passing this bill.

SENATOR FERNALD: One

New Hampshire.

SENATOR GATSAS: Do
in a

gambling mode?

I

understand from your comments that you're

SENATE JOURNAL

SENATOR FERNALD:

It

was a

14

FEBRUARY

2002

rhetorical flourish Senator Gatsas

233

and

no more than that.

SENATOR GATSAS: Fhrt or flourish?
SENATOR FERNALD: Flourish.
SENATOR GATSAS: Thank you.
SENATOR PIGNATELLL I hadn't planned to

speak out on this bill, and
a whole lot about this bill. I haven't ever served on an Adequacy Commission; I haven't belonged to the Education Committee and
heard about this bill. I haven't even heard about Senator Below's amendments until earlier today. But after listening to the debate, it seems to me
that this discussion is about reneging on the state's obligation to fund an
adequate education to every student and we may not do it this way
through a constitutional amendment, although that's how some of you
would like to do it, but it seems to me that this is the way we're going to
do it if this passes and becomes law. We're going to lessen the amount of
money that the state pays and. Lord knows the state has to raise more
money and I don't know how. But that's what the effect of this bill will
be and I can't support that. I believe that we have to work hard to find
the funds to fund our obligation in this state, but I don't believe that passing bills to lower that obligation is the way that we ought to be doing this.
These are our children. These are our future and we ought to be doing a
better job than what we have in front of us now. Thank you.
I

don't

know

SENATOR O'HEARN: I am very cognizant of the time, but I cannot let
that one go, and I would suggest that Senator Pignatelli join in some of
the meetings of the Adequacy Commission to see how hard it is to grapple
with these issues. This was not about lowering our obligations. This was
about clarifying the legislative intent, and I would invite you to come and
join us before you make a statement like that. Thank you.

SENATOR BELOW:

who weren't on Fiscal and didn't see the
now and stick with the current formula,
the projection for FY '04 Adequacy is $980,000,0000. If we adopt this bill
with the CPI cap, the number is $950,000,000. So there is a difference
of $30,000,000. If we defeat this, the projection of the cost of adequacy
will be $30,000,000 more than it will be if this is adopted. That may or
numbers,

if

we

For those
defeat this bill

may

not be the case because this is a projection. With that being said, I
would urge defeat of the amendment because I think what we're doing
as a practical matter regardless of the good intentions, and Senator
O'Hearn I appreciate the fact that you and the others on the Adequacy
Commission and the Education Committee in fact have worked very hard
and have put a lot of thought into this. I think that is absolutely true.
But the practical effect is that that $30,000,000 will have to be picked
up at local property taxes at unequal rates rather than a state tax at a
uniform rate. Thank you.

SENATOR KLEMM: Senator Below, just for a point of clarification, we've
already passed the committee amendment...

SENATOR BELOW: Yes.
SENATOR KLEMM: Okay
SENATOR KLEMM: You referred
SENATOR BELOW: The bill as it
SENATOR KLEMM: Thank you.

to the bill.

stands before us now, yes.
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SENATOR LARSEN: I've served two times on Adequacy Commissions
and was around for the debate of the original Adequacy Commission. I
think anyone who's speaking honestly about the 9.25 discount factor in
our formula would say quite honestly that it was in fact used to bring
the cost of adequacy into a dollar amount that will fit into our budget.
There was no scientific method that we used for discounting. It was purely
to make the numbers match the budgeted agreed upon amount. The issue of the Consumer Price Index as we're looking at it in this amended
version; I think if I really think about this, we are in fact, we will be in
a process over the years of seeing reduced state commitment to its responsibility to fund education. I think the Consumer Price Index will in
fact reduce the state support and the crux of this is it shifts once again

education funding increasingly heavily upon our property taxpayers,
certainly some of them have an ability to pay perhaps, but there are a
great many people in this state who don't have that ability to pay. There's
a real problem with ever-increasing our property tax reliance. The state's
TAPE INAUDIBLE told us we have a responsibility as a state to recognize that the children of this state deserve an adequate education regardless of where they live. If we continue to pass bills like this, I believe we do in fact, we will be back in court in years in the future just
as we were with the Augenblick formula where we promised we would
support the schools. We did not fund them, there will be a perpetual
backing away, and the future legislatures of this state will see arguments
why our education funding is not working. I have been attending all of
the adequacy debates and worked through as many of the issues as I
could. I tried very seriously to believe that this Consumer Price Index
might be a reasonable measure of how spending should be increased or
should be addressed. However, as I think about it, I think our true responsibility is: one, to the children of this state; secondly to the property taxpayers of this state who deserve a break, who deserve to know
that they will not always be downshifted upon because the state is not
willing to shoulder its responsibility to education.

SENATOR GATSAS: The first thing I learned when we sat on this commission was this was about technical corrections. So the things that we're
debating here now are not technical corrections, they're policy changes.
So I invite everybody to bring those policy changes to policy committees.
Let's discuss them there; let's not discuss them here on the floor of the
Senate because I think we're talking about a technical correction bill.
Thank

you.

SENATOR HOLLINGWORTH:

I'm only going to speak briefly. I believe
taxes, state, and local to fund our education,
it is going to be a problem. I sat this summer on Affordable Housing. I
heard communities come in and say we do not want any more children.
We will do anything not to have children. I saw a bumper sticker the
other day that said, "It takes a child to destroy a village". I had a man
call me last week, supposedly there is a bill in that would exempt people
who have old barns because they repair their old barns they will not
have to pay increased property taxes on that. It means that they're letting those wonderful old barns fall to ruin because they can't afford the
property taxes to fix them up. I understand what you're saying Senator Gatsas that this is not about technical corrections, but this bill is not
about technical corrections. We just heard yesterday that the state owes
another $32,000,000 because the formula that we're using, they couldn't
calculate. Now they're going to be calculating two formulas and what
we're going to do is we're going to decide, of the cheaper, we going to take
as long as

we use property
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the cheaper one and we'll use that. If that doesn't mean that the state
is saying, "it belongs to your local government". This is exactly what we
did, this is exactly what got us to Claremont, this is exactly where we'll
be finding ourself in court again.

Question

A roll

is

call

on ordering

to third reading.

was requested by Senator Below.

Seconded by Senator Pignatelli.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
McCarley, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, O'Neil, Prescott, D'Allesandro, Klemm.
The following Senators voted No: Below, Disnard, Fernald,
Pignatelli, Larsen, Wheeler, Hollingworth, Cohen.
Yeas: 16 - Nays: 8
Ordered to third reading.

HB

180-FN, relative to criminal neglect of elderly, disabled, or impaired
adults. Finance Committee. Vote 5-0. Ought to pass, Senator Larsen for

the committee.

SENATOR LARSEN: I rise today to ask my colleagues in the Senate to
HB 180. House Bill 180 would establish criminal penalties for the

pass

neglect of elderly, disabled, or impaired adults. This bill was prompted
by an incident in a city in this state where a son repeatedly neglected
his mother and it was believed that the current statutes would not allow for charges to be filed against that son. House Bill 180 mirrors the
statutes in place for neglect and abuse of children. A review of the fiscal effect of this bill shows little, if any, fiscal impact on the office of the
courts. The Judicial Council had difficulty assuming an impact of any
size and the Health and Human Services Departments also said "no impact". I think it's important for the elderly of this state and the Finance
Committee voted unanimously ought to pass.

Adopted.

Ordered to third reading.

HB 295-FN, relative to medicaid recoveries from third party settlements.
Finance Committee. Vote
committee.

5-0.

Ought

to pass. Senator Hollingworth for the

SENATOR HOLLINGWORTH: I rise today to urge my colleagues in the
Senate to pass HB 295. House Bill 295 puts into statute what is currently
the practice. This bill provides that when Medicaid recipients receive third
party financial settlements, the Department of Health and Human Services may recover the full cost of the medical assistance furnished by the
state to the extent that those proceeds are available for such recovery.
After the payment of certain other claims including reasonable attorney's
fees and costs of claims of other creditors. The Finance Committee unanimously found this bill ought to pass and I hope that you will agree.

Adopted.

Ordered to third reading.

HB 463-FN, relative
tee.

to protective services to adults.

Finance Commit-

Vote 5-0. Ought to pass. Senator Gatsas for the committee.

SENATOR GATSAS: House Bill 463 amends the law governing protection services to adults to clarify that the suspected financial exploitation,
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potential abuse and neglect of the elderly shall be reported to the Department of Health and Human Services and that any person or entity,
including a financial institution providing information to an agent of the
department in good faith is immune from liability. This bill will help
protect those who cannot protect themselves. The Finance Committee
unanimously found that this bill ought to pass. I hope you will agree.
Thank you.

Adopted.

Ordered to third reading.
Recess.

Out of Recess.

SB 342, relative to ambulatory surgical facilities. Insurance Committee.
Vote 5-0. Ought to pass with amendment, Senator Wheeler for the committee.

2002-2617S
09/03

Amendment
Amend

the

AN ACT
Amend

title of

the

bill

to

by replacing

SB 342
it

with the following:

relative to the purpose of the certificate of

the

bill

by replacing

all after

need law.

the enacting clause with the

fol-

lowing:

Purpose of Chapter. Amend RSA 151-C:1, II and III to read as follows::
II. The state has a compelling interest in working with the health
care delivery system to set standards relative to the size, type, level,
quality, and affordability of health services offered in New Hampshire;
1

[and]

The

an interest in promoting and stimulating collaboproviders in the health care marketplace as a means of
managing the increases in health care costs; and
III.

ration

state has

among

IV. The rational allocation of health care resources should take
into account the standards developed under this chapter and the
impact of construction or of a new institutional health service on
the availability of essential health services in this state, the health
needs of the staters medically under-served, and such planning and
other data as is deemed reliable and appropriate by the board.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-2617S

AMENDED ANALYSIS
This bill clarifies the purpose of the chapter governing certificate of
need review of proposed new institutional health services.

SENATOR WHEELER:

I rise in support of the unanimous vote of the
Insurance Committee in favor of SB 342 as amended. The amendment
clarifies the ambiguity in the statute of the CON Board that may limit the
Board's discretion to consider externalities. It allows them, when they're
talking about what should be taken into consideration, real need - the
availability of essential health services, the health needs of the medically
under-served, and other planning and data as deemed reliable and appropriate by the Board. I want to clarify one thing, this wording in this
amendment is directly from the recommendations of one of the subcommittees of the CON Task Force, but it is not something that is supported
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by the entire CON Task Force. I serve on the Task Force, we decided that
we weren't ready to take positions on legislation, I want to make sure
that is clear. However, the Insurance Committee did feel that this would
be a valuable addition to the statute, and therefore I urge your support.

Thank

you.

Amendment adopted.
Ordered to

third reading.

Senator Roberge

in opposition to

is

SB

342.

SB

346, establishing a committee to study health insurance for childcare
workers. Insurance Committee. Vote 5-0. Inexpedient to legislate. Senator Francoeur for the committee.

SENATOR FRANCOEUR: I rise on behalf of the Insurance Committee
that SB 346 be inexpedient to legislate. Senate Bill 346 would have established a committee to study the feasibility of providing heath insurance
to childcare workers. Although we all understand the critical importance
of the issue, the committee felt that these goals could be accomplished
without another study committee. Currently there was a HB 451 which
was already doing a study on the care and it's not meeting now. Through
all the testimony we heard, we believe there's been quite a few studies and
this is not needed at this time. The committee voted unanimously SB 346
inexpedient to legislate and we hope the Senate will do the same.
Committee report of inexpedient

to legislate is adopted.

SB

365, relative to the administration of the insurance laws. Insurance
Committee. Vote 5-0. Inexpedient to legislate. Senator Hollingworth for
the committee.

SENATOR HOLLINGWORTH: The
would

like to

make

it

bill isn't necessary The committee
inexpedient and so would the sponsor.

Committee report of inexpedient

SB 418-FN,

relative to

mittee. Vote 5-0.

to legislate is adopted.
unemployment compensation. Insurance Com-

Ought

to pass.

Senator Flanders for the committee.

SENATOR FLANDERS: Some may wonder why

I'm the prime sponsor

The reason is the President placed me on the Unemployment
Compensation Advisory Board of which there is one member of the Senate, one member of the House and several other members from different labor unions, industry is on it. It's kind of nice to get up and be able
to present a bill with twenty-one senators supporting it. It makes you
of this

bill.

be able to get this one passed. Let me give you
my own district. I'm sure it's in everybody's
district. I think in good times that some of us would be opposed to unemployment insurance and feel it's taken advantage of when we're not
in good times. In my own area and locally where I live, we have a paper mill that's been very successful in the past, and they are laying off
people who have worked 20, 24 years and never collected unemployment.
feel a little bit like you'll

a

little

history

if I

may

in

SENATOR KLEMM: You have twenty-one sponsors on that bill?
SENATOR FLANDERS: Yes.
SENATOR KLEMM: We have a long calendar.
SENATOR FLANDERS: Well, the only reason I'm doing this is because
the governor wants

Adopted.

me

to

make

sure

it

passes.
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Referred to the Finance Committee (Rule #24).

SB 422-FN,
5-0.

Ought

relative to the insurance laws. Insurance Committee. Vote

to pass

with amendment, Senator Hollingworth for the com-

mittee.

2002-2621S
01/09

Amendment to SB 422-FN
the bill by replacing section 27 with the following:
27 Sales of Insurance by Financial Institutions; Separation of Activities. RSA 406-C:7, I is repealed and reenacted to read as follows:
I. A financial institution shall, to the extent practicable, keep the area
where the bank conducts transactions involving insurance products or
annuities physically segregated from areas where retail deposits are routinely accepted from the general public, identify the areas where insurance product or annuity sales activities occur, and clearly delineate and
distinguish those areas from the areas where the bank's retail deposittaking activities occur.
Amend

Amend

the bill by replacing all after section 46 with the following:
47 Credentialing Verification Procedures. Amend the introductory paragraph of RSA 420-J:4, III to read as follows:
III. A health carrier shall thereafter obtain, at least every [2] 3 years,
verification of a participating provider's:
48 Effective Date. This act shall take effect 60 days after its passage.

SENATOR HOLLINGWORTH:

I rise to recommend on behalf of the Insurance Committee that SB 422 ought to pass as amended. The bill makes
a variety of changes to the insurance laws and the Department of Insurance fully supports this legislation as well as other agencies that testified
before the committee. The committee asks the Senate to vote ought to pass

as amended.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

CACR 34, relating to the number of members

of the senate and senatoProviding that the senate shall consist of 2 members elected
from each district and that senate districts shall conform to county boundaries and certain town boundaries. Internal Affairs Committee. Vote 4-0.
Inexpedient to legislate. Senator Boyce for the committee.
rial districts.

SENATOR BOYCE:

I'll make this as short as I can. When I submitted this,
thought that there was a reason that we could make a change to our
districting and make it more by county which would make it so that we
wouldn't have one district with all of one county and big parts of two others and other places where we had eleven in one county and my justification for thinking that would be okay with the federal courts was a case
in Wyoming where they had a somewhat similar provision and I had seen
a case report from that and later just before we had the testimony on this
bill I talked to two representatives from the state of Wyoming and found
that a higher court had overturned the lower court in that case. So I'm
back to the drawing board and I would ask that you ITL this. Thank you.

I

Committee report of inexpedient

SB

to legislate is adopted.

324, urging a study of the operating efficiency of state government.
Internal Affairs Committee. Vote 3-1. Ought to pass. Senator Boyce for
the committee.
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SENATOR BOYCE:

This bill urges the Commissioner of the Departof Administrative Services to form a task force to study the operating efficiency of state government. This task force will be comprised
of business people and will be funded completely with private donations, gifts and grants. The task force will report back to the legislature by November 2003. At that time the legislature will review the
findings and decide if any of their work should be introduced as legislation and incorporated into state budget. Since there is no cost to the
state, it would be foolish not to do this. It has been twenty years since
the 1982 Governor's Management Review and ten years since the '91'92 task force of the New Hampshire state government operations. We
also in committee decided that this would be able to encompass my
following bill, SB 325, on the use of state vehicles and so we would
therefore ask that this bill be passed and thank you.

ment

SENATOR BARNES: You just rang a bell with me,
I

was on that committee back

What

in 1991.

Senator Boyce.

I

think

Whatever happened with that?

did the committee accomplish?

SENATOR BOYCE:

I'm not sure that any of the recommendations were

adopted.

SENATOR BARNES:

That was

my memory

of hot hours in a room working on
happen. Okay Senator, thank you.

it,

of it. I think we spent a lot
don't think anything did

and

I

SENATOR BOYCE Hopefully we can do better this time.
SENATOR BARNES: I'm counting on you seeing you're going
:

to be

on

that committee, right?

SENATOR BOYCE: I'm sure I will be.
SENATOR WHEELER: I don't like this bill anymore than

I

liked

it

last

year when we voted on it. It's gotten a little worse, actually, because the
only people on the committee besides legislators are business people.
This is operating under the assumption that state government should
operate efficiently the way businesses do, I don't think that's the way
government works. It's not necessarily an efficient process, democracy
is not known for its efficiency. We're trying to be fair more than we're
trying to be efficient and I think this is a total waste of time and effort.
So I would urge you to defeat the ought to pass motion.

Adopted.
Recess.

Out of Recess.

SENATOR PIGNATELLI:
a

roll call,

but

if I

am,

SENATOR DISNARD:

I
I

I

don't

remember

if

would now withdraw

withdraw the

I'm the one that asked for
my request for a roll call.

roll call request.

Ordered to third reading.

SB 325, establishing a committee to study the use of state vehicles. Internal Affairs Committee. Vote 3-1. Inexpedient to legislate, Senator
Flanders for the committee.

SENATOR FLANDERS:

I

move that we put

it

on the table.

Senator Flanders moved to have SB 325, establishing a committee to
study the use of state vehicles, laid on the table.

Adopted.
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LAID ON THE TABLE
SB
SB

325, establishing a committee to study the use of state vehicles.

380, establishing a committee to study the space needs of the division of safety services within the department of safety. Internal Affairs
Committee. Vote 3-1. Ought to pass,

Senator Boyce for the committee.

SENATOR BOYCE: This bill establishes a study committee to look into
possible solutions for the space needs for the Marine Patrol Division in
Laconia, Gilford - I've got to read these before I read them. There's no
question that the Marine Patrol Division does not have sufficient space
for daily operations, training, record storage, and boat storage. However
the solution TAPE INAUDIBLE should they expand their current building, build a new facility on their current site, or sell the current facility,
and move

to a

new

site?

Although

I

do not like to recommend study com-

firmly believe that a study committee is the best way to address
this issue. Therefore I would ask you to vote in favor of the committee and
mittees,

I

pass this

bill.

Adopted.

Ordered to third reading.

SB 411, extending the reporting dates of certain study committees. Internal Affairs Committee. Vote 3-0. Ought to pass. Senator Wheeler for
the committee.

SENATOR WHEELER: This bill extends the reporting date of three study
committees from November 2001 to November 2002. The Internal Affairs
Committee feels that if these committees want to keep working, we
shouldn't stand in their way. Therefore we urge the passage.
Adopted.

Ordered to third reading.

SB 428,

changing the name of the joint committee on legislative

facilities

and codifying the powers and duties of the committee. Internal Affairs
Committee. Vote 3-0. Ought to pass. Senator Wheeler for the committee.

SENATOR WHEELER: This bill comes as a recommendation of the study
committee that looked at the Joint Legislative Facilities Committee. It
would change the name of the committee to the Legislative Management
Committee to better represent what the committee does, would codify the
powers and duties of the committee and clearly establish that the committee is subject to the Right-To-Know Law. The Internal Affairs Committee asks for your positive vote.
Senator Francoeur moved to have SB 428, changing the name of the
committee on legislative facilities and codifying the powers and
duties of the committee, laid on the table.

joint

Adopted.

LAID

ON THE TABLE

SB

428, changing the name of the joint committee on legislative
ties and codifying the powers and duties of the committee.

HB

facili-

1397, relative to the annual salary of police commissioners of the
town of Wolfeboro. Internal Affairs Committee. Vote 2-0. Ought to pass.

Senator Flanders for the committee.
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SENATOR FLANDERS:

This is a unique bill and in 1959, for some unreason, the state established the salaries for the police commissioners in Wolfeboro and at this last town meeting a vote was made by
the town to increase the salary of the commissioners and the town council found that they could not do it because the state had set the salaries.
We feel it up to the town of Wolfeboro home rule to set their own salaries, therefore, we ought to pass. One thing that we did say in committee, we're wondering what the turf war was when this bill was passed
in the state. Thank you much.

known

SENATOR BARNES:

Does that

tell

us that

it's

been 1959 since these

folks got a raise?

SENATOR
SENATOR
SENATOR
SENATOR

FLANDERS: That's what we're told.
BARNES: God that's 50 years ago.
FLANDERS: Yes.
BARNES: Thank you. Thank you very much.

Adopted.

Ordered to third reading.

SB 313, relative to penalties for misrepresenting age for the purpose of
procuring liquor or beverage. Judiciary Committee. Vote 3-0. Ought to
pass, Senator Roberge for the committee.

SENATOR ROBERGE: Senate Bill 313 increasing the minimum fines for
misrepresenting age for the purpose of procuring alcoholic beverages. The
matter was brought to light in a recent newspaper article in which a
storeowner filed a civil suit against a college student for using a fake I.D.
to purchase beer. The store clerk had appropriately checked the identification, and the young man looked very much like his brother, whose LD.
card he was illegally using. Penalties should be aimed at the person breaking the law, not just store clerks and owners who didn't catch someone
using a fake I.D. Under the provisions of SB 313 the penalties would
double. The Judiciary Committee feels that this is a responsible enforcement tool against illegal underage procurement of alcoholic beverages and
recommends ought to pass.

SENATOR BOYCE:

a minor thing, and I hope it can be adjusted
Bills, but I notice that Legislative Services
has slipped away from their gender neutrality modifications and this bill
has two glaring: "a person who falsely represents his age for the purpose
of securing liquor and shall be fined for his first offense." I don't want
to make an amendment at this time, but I think that Enrolled Bills might
want to take a look at it when it gets there.
in the

This

is

Committee on Enrolled

Adopted.

Ordered to

tliird

Senator Burns

reading.

in tlie Chair.

SB 314-FN,

relative to Selective Service Act Compliance through driver's
license applications. Judiciary Committee. Vote 3-0. Ought to pass with
amendment. Senator Gordon for the committee.

2002-2506S
03/10

Amendment
Amend
lowing:

the

bill

by replacing

to

all after

SB 314-FN
the enacting clause with the

fol-
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1 State College and University System; Selective Service Registration
Awareness and Compliance Act; Application; Driver's License Added.

Amend RSA

187-A:39 to read as follows:
187-A:39 Application, [h] No person who is not in compliance with the
Military Selective Service Act as provided in 50 U.S.C. app. section 451
et seq. shall:
[fa)] /. Be permitted to enroll in a state-supported institution of
postsecondary or higher education.
[fb)] //. Be eligible to receive a loan, grant, scholarship, or other
financial assistance for postsecondary higher education supported by
state revenue, including federal funds, gifts, or grants accepted by the
state, or to receive a student loan guaranteed by the state.
[fe)] ///. Having attained the age of 18 years, be eligible for employment by or service to the state or any political subdivision of the
state, including all state boards, commissions, departments, agencies,

and

institutions.
Section; Drivers' Licenses; Issuance of Licenses; Compliance
With Federal Selective Service Requirements. Amend RSA 263 by inserting after section 5-b the following new section:

2

New

263:5-c Compliance With Federal Selective Service Requirements.
L The application form for a driver's license or a renewal of a driver's
license shall contain the following oath or affirmation:
"All men between the ages of 18 and 26 must check one of the following in order to be issued a driver's license in the State of New Hampshire:
As required pursuant to 50 U.S.C. app. section 453, I have registered with the Selective Service System.
I am not registered with the Selective Service System, but I hereby
authorize the New Hampshire department of safety to register me with
the Selective Service System.
I choose not to register with the Selective Service System.
I am not required to register with the Selective Service System
pursuant to 50 U.S.C. app. section 453.

Signature of Applicant"
n. The director shall not issue a driver's license to a male applicant
between the ages of 18 and 26 unless the applicant has completed the
oath or affirmation required by paragraph L
in. Notwithstanding RSA 260:14, the department shall forward to
the Selective Service System in an electronic format the necessary personal information of the applicants who authorize the department to
register them.
3 Effective Date. This act shall take effect 60 days after its passage.

2002-2506S

AMENDED ANALYSIS
This bill provides that men between the ages of 18 and 26 who apply
for a driver's license must complete an oath or affirmation which indicates whether they have registered with the Selective Service System
and permits them to authorize the department of safety to forward to
the Selective Service System the necessary information for such registration.

SENATOR GORDON: Senate Bill 314 as it was originally presented to
the committee, would require anyone who applied for their initial drivers license, any male who applied for an initial drivers license, to autho-
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rize the Department of Safety to register them for the draft and it also
would have required them to provide certain additional information
which is not required today, such as providing social security numbers.
What would happen is an ordinary person in the state of New Hampshire would be sixteen years old, they'd apply for their drivers license,
and at that point in time, they would have to provide the necessary information and agree to have the Department of Safety register them
when they turn eighteen, which you can't register until you are eigh-

teen or just before you're eighteen, a month before you're eighteen. If
in fact you don't comply and you don't provide an authorization, you
won't be entitled to a drivers license. So we had testimony and the
testimony came from the Selective Service System that they felt this
was important and the reason that this was important, because they
want to make sure that every child in New Hampshire, every boy between eighteen and twenty-six, which is the age of registration, knows
that this is their responsibility and is given the opportunity to register and this would provide a greater degree of compliance. I believe the
current compliance rate is 92 percent, and they would like to have that
rate be higher in the state of New Hampshire. We did have, in fact we
had a fairly significant amount of testimony from people opposed to the
bill and that they didn't feel that we should use the drivers license as a
coercive means of making people register for the draft. We found that
in fact if you don't register for the draft, there are already penalties in
place. The federal government has a penalty of five years in prison or a
$250,000 fine and we're also told that the federal government hasn't
enforced that. The last time they attempted to prosecute it was 1986, and
it was indicated that they may not have been successful in that prosecution. The Selective Service System wants the bill very much. The committee had some issues with the bill, and one is that there is no law that
requires anybody to register for the draft when they're sixteen years old
and the way the bill is currently written, in effect, it requires every male
in the state, if you apply for your drivers license to register for the draft
when you're sixteen years old and we in this state have agreed that or
acknowledged the fact at least under the law, that people aren't capable
of entering into contracts, don't have the ability to enter into contracts
when they're sixteen years old. I think probably that's why the federal
law doesn't require you to do it until you're eighteen. The second issue that was raised is that this was presented to us as something to
help the young men to understand their obligations and it came to us
that there are some men that clearly understand their obligations, but
just don't want to register because they're conscientious objectors or
they have other reasons. So the amendment that you're going to see
and the amendment that you'll be voting on basically would do what
we think the Selective Service System asks us to do and that is that
they want to make sure that every young person understands their
obligation. So what the amendment says, "when you apply for an original license or renewal of a license, you'll have to indicate if you're a
male between the ages of eighteen and twenty-six and you will not get
your license unless you check one of the following four boxes": 1) that
you already have registered for the Selective Service; 2) that you are not
registered, but you authorize the Department of Safety to do that for
you; 3) you've chosen not to register with the Selective Service; or 4)
you're not required to register and there are people who get licenses who
are not required to register with the Selective Service - non-resident
aliens. We feel that this does exactly what the Selective Service testified that they wanted to accomplish. Clearly I think their objectives are
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other than that, and I think that basically I believe that their objectives
are coercive and that is, they simply want to say, "you don't register for
the draft, you don't get your drivers license". I personally don't think that
that's the approach that we should take. This is a federal obligation, a
federal law, if the federal government feels it should be enforced, the
federal government should put in place practices to make sure it's enforced. I don't think the federal government wants to enforce it, and
what is being looked at that is with the representatives of the federal
government are coming to our state and saying, "since we don't want to
enforce our law, we'd like you to enforce it for us". I think we can enforce it, we can inform every student, every young man in the state of their
obligations, and we can do that responsibly, and I'd ask you to support the
amendment that we put in front of you.

SENATOR BOYCE: I'll try to make this quick. It seems like I'm the
gender-neutrality guy today. I know that there's been discussion that
the Selective Service System ought to be broadened and take care of
both sexes, you know, and that all young people ought to reregister. If
that should ever come about, this would obviously have some problems.
I'm wondering if it wouldn't have been better to simply say all applicants and currently women are not required, so I am not required, would
be what they would check off. I'm just curious if that would be something that makes sense.
SENATOR GORDON:

I

make sense. I think that
did ask that question in the
any current intent to change

think that that would

this applies to the laws that exist today.

We

committee as to whether or not there was
it so there would be further registration, and it simply wouldn't be one
gender. But we're of the belief that there's no, at least immediate, effort,
to do that.

SENATOR LARSEN: I was curious. The reference in the new form as
amended which references a 50 USC, App. Section 453, sounded from
your description that that was nonresident alien status, and if that's
so, what does the person check who has applied for or is attempting
to, or is

planning

to

apply for conscientious objector status, where

is

their check-off spot?

SENATOR GORDON:

Senator Larsen.

It's

the third one:

I

choose not to

register with the Selective Service System.

SENATOR LARSEN: But, if I can pursue this question further?
SENATOR BURNS: Further question.
SENATOR LARSEN: I heard in sitting in on this hearing just because
was there for the next bill, that in fact even if you are a conscientious
objector you're required to file and then further file for CO status. So I
don't see anyplace here that's really appropriate for a CO who's in the
process of trying to become a conscientious objector.
I

SENATOR GORDON: The

issue is this, right now conscientious objecto register for the draft. They're not exempted at all. So they
have to register.
the testimony that we received at the hearing was
from people who appeared, although they didn't disclose themselves as
such I don't think, but they appeared to be conscientious objectors and
what they're saying is, "my beliefs are such as I don't feel that I should
have to register even though I have a legal obligation to" and so I think,
and the process is, you register for the draft and when you get called, if
you do get called, then you go and explain to the Selective Service Systors

have

Now
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why you're a conscientious objector and provide whatever evidence
that you have that would exempt you from being drafted. So you're required, even though you're a conscientious objector, to register. But many
of them feel that they don't want to do that and what this says is, "I
choose not to register with the Selective Service System", which gives
them that choice and it could, for any reason that they don't want to register and in fact if the Selective Service System, I would think at this
point in time, if they wanted to prosecute people who didn't register for
the draft, this would give them the perfect list of people to do that.
tern

SENATOR LARSEN: That was my third
SENATOR D'ALLESANDRO: I'd like to
and I'd like to speak to my amendment.

question, thank you.
offer floor

amendment 2656s

Recess.

Out of Recess.
Question is on the adoption of the committee amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Burns, Gordon, Boyce, Below,
McCarley, Flanders, Roberge, Eaton, Fernald, O'Hearn, Pignatelli,
Larsen, Gatsas, Prescott, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No: Johnson, Disnard, Francoeur,
Barnes, O'Neil, D'Allesandro.
Yeas: 18 - Nays: 6

Amendment adopted.
Senator D'Allesandro offered a floor amendment.
Sen. D'Allesandro, Dist. 20
Sen. O'Neil, Dist. 18
Sen. Disnard, Dist. 8

2002-2656S
03/04

Floor Amendment to SB 314-FN
Amend the bill by replacing section 2 with the following:
2 New Section; Drivers' Licenses; Issuance of Licenses; Compliance
With Federal Selective Service Requirements. Amend RSA263 by inserting after section 5-b the following new section:
263:5-c Compliance With Federal Selective Service Requirements.
I. When applying to receive a driver's license, any male United States
citizen or immigrant who is at least 18 years of age but less than 26 years
of age shall be registered in compliance with the requirements of section
3 of the "Military Selective Service Act", 50 U.S.C. app. section 451 et seq.,
as amended. Such applicant shall not be required to supply the department with his social security number.
II. Notwithstanding RSA 260:14, the department shall forward in an
electronic format the necessary personal information required for registration of the applicants identified in paragraph I to the Selective Service
System. The applicant's submission of the application shall serve as an
indication that the applicant either has already registered with the Selective Service System or that he is authorizing the department to forward
to the Selective Service System the necessary information for such regis-
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The department shall notify the applicant on the application that
his submission of the application will serve as his consent to registration
with the Selective Service System, if so required by federal law. The Selective Service System shall not, under any circumstances, reveal or divulge to any non-governmental agency, any information which the applicant submitted to the Selective Service System for registration purpose.
III. The department may impose reasonable charges on the Selective
Service System for the collection and submission of the data required for
registration under this section.
tration.

2002-2656S

AMENDED ANALYSIS
This bill provides that any application for a driver's license by a person who is required to be registered with the selective service system
shall authorize the department of safety to forward to the selective service system the necessary information for such registration.

SENATOR D'ALLESANDRO:

I'd like to

introduce floor

amendment

2656s and speak to my amendment. All of us realize that when President Kennedy did away with conscription, did away with the draft, the
situation was that conscription was done away with, and we went to
all-volunteer force. During the Carter Administration, the registration
for the draft was reinstituted. The Congress of the United States decided that only males would register for the draft, rather than males
and females and that's been an area of controversy for a long period
of time. What this amendment does to the piece of legislation is this:
the law says that any individual who's at least eighteen but less than
twenty-six, shall register for the draft. There seems to be some concern
with regard to the piece of legislation that the applicant had to give
their Social Security Number and in giving their Social Security Number exposed that situation. This bill says, "the applicant shall not be
required to supply the Department with his Social Security Number".
Secondly, this amendment says that the Selective Service System shall
not, under any circumstances reveal or divulge to any non-governmental agency any information, which the applicant submitted to the Selective Service System for registration purposes. Thirdly, the Department of Safety may impose a charge to the Selective Service System
for the collection and submission for the data required for registration.
When the applicant applies for the drivers license, the applicant is,
by virtue of this action, in essence, signing up. It is the applicant's
intent to sign up for the Selective Service System. That, in essence,
is the guts of this piece of legislation and I might say we talk about
92 percent compliance or 94 percent compliance or 95 percent compliance, but everybody should comply. We all have a responsibility. All
males have a responsibility under the law - 1 think we all have a responsibility. People talk about the state doing the work of the federal
government. This union is made up of 50 states. These 50 states make
up, in composite, make up the United States of America. Everybody
should be willing to defend this land. This land that has been so beneficial to all of us and many of our families came from different lands
in order to find the peace and security of the United States of America.
There are those in this body who have gone to war for us, who have
supported us, who have put their lives on the line to maintain what
we all find to be very, very attractive: life, liberty, and the pursuit of
happiness. We take advantage of that everyday. That's all this bill
says, is that everybody is part of the game. Everybody is on the team.
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example, you're a conscientious objector after you register, you
But we're all on the same team and that team creates
what I would hope is the continuation of the American Dream for everybody. Thank you very much.
If,

for

state that case.

SENATOR BELOW: Senator D'Allesandro I see that lines 18, 19 and 20
of your amendment. It seems to say the Selective Service shall not do
certain things. What jurisdiction does the state of New Hampshire have
to tell the U.S. government agency what they can or cannot divulge?

SENATOR D'ALLESANDRO:

I

guess we've had conversation with the

Selective Service System, and I don't think the state can mandate anything to the federal government, but obviously it's the intent not to divulge that information to any nongovernmental agency.

SENATOR BELOW: Thank you.
SENATOR HOLLINGWORTH: Just for a brief moment, your words were
eloquent Senator D'Allesandro, the only problem is you kept saying,
"everybody is on the team" and I think it says, "eighteen years of age but
less than twenty-six". Now I have for a long time believed that at a time
of war and when the government needed, can call us up, everybody should
go in whatever capacity, women and seniors as well and you serve in the
capacity that you can. I have three daughters and one son. I have a son
that I think would be the last person in the world who should be carrying a gun, he can't even step on a fly, and three daughters who would
probably be better trained and be able to do the job if they were called up.
But I truly believe that if you're able to say that by state law what the
Selective Service will do, why can't we change that so that we in New
Hampshire say that all of us can serve in whatever capacity we can serve
and make a statement to that because I know many of us feel that way.

SENATOR GORDON:

I hear what Senator D'Allesandro has to say. First
have a concern the way this amendment's written because it says,
"when applying to receive a drivers license when you're between eighteen and twenty-six, and most people apply for their original license
before they're eighteen and then they renew thereafter. So I think there
might be a problem with the amendment in the sense that many people
don't actually apply for a license between the ages of eighteen and
twenty-six. But that's really not what my comment is. My comment goes
more to the remarks that Senator D'Allesandro made in regard to patriotism. Because I don't see this bill being about patriotism. I see this
bill being about coercion. I see that what we're doing is we're forcing
people to comply with what we want them to do, otherwise we're going
to deny them one of the privileges you have as a New Hampshire resident, and that is to get your New Hampshire's drivers license. Which is
an absolute necessity in today's world. I guess all of us have to decide
for ourselves whether we think that's appropriate. I don't see this as a
bill about patriotism because I don't see myself any less patriotic than
Senator D'Allesandro, and I don't think there's anyone in here that isn't
a good patriot and wouldn't be if we were called to serve. That's really
not what the issue is. I think you've got to get down to the issue and that
is, do we want to use the power of the state, that great hammer that we
wield and say, "we're going to coerce you, every child in this state, at
eighteen years of age, and under the original bill sixteen years of age,
but now eighteen years of age to do this or we're going to deny you one

of all

I

of the basic privileges that we allot to every person in the state". My decision is no, I don't think that's right. If you think that's right, you vote
for the

amendment.
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Senator Gordon that word coercion surprises me.
I want and smoke. Am I coerced

can't go into any restaurant
against that? By the state?

Because

I

SENATOR GORDON: Are you coerced?
SENATOR DISNARD: Yes, I can't do it. The state forbids me to go into some
restaurants,

sit

down, smoke a

cigar,

even

if

the owner wants

me

to.

SENATOR GORDON:

Right. I think that, just as I said, I think we do
have the great coercive power and we do use that coercive power. The
question is whether or not you think it's appropriate in these circumstances on this bill. I can tell you, if you do smoke, we don't take away
your drivers license.

SENATOR JOHNSON:

I just want to refer to one of General Dastin's
in his testimony and something I think we have
to certainly have to keep in mind. Senate Bill 314 is good for the young
men in New Hampshire because it not only keeps them in compliance
with federal law, it keeps them eligible for important benefits. These
benefits include: federal and state student loans and grants, federal funds
for job training, federal jobs, and U.S. citizenship for immigrants. It's a
sad irony that the population that needs access to these benefits the most
are very often found in that 10 percent of the population not registering. So I would like to have you keep that in mind when you're considering this amendment. Thank you Mr. President.

comments that he had

SENATOR PIGNATELLI: Just briefly, we have heard talk about the
percentages of young men registering for the draft, and we've heard
92 percent, 90 percent, someone just mentioned 10 percent not registering. I was given information right after this hearing to indicate that
New Hampshire is the third highest in registration of our young men.
We are at 96 percent and that was before September 11. It's universally
accepted that the registration has gone up in every state since September 11 because of the horrible terrorist mass murders and also the Selective Service has told us that they consider full registration at 97
percent. So if we were at 96 percent before September 11, the likelihood is good that we are either at full compliance now, above full compliance or just barely below. Now I had voted for the committee amendment and I do support that because I think it offers a choice and I think
it's a good balance. I do not support Senator D'Allesandro's amendment
and urge you to defeat it. Thank you very much.
SENATOR LARSEN: Senator D'Allesandro, as I look at the amendment
that was just adopted on page 14 of our calendar and I try to fit it into
the floor amendment that we've just received, we've adopted the amendment in the calendar and as I try to fit your floor amendment into that,
there are multiple places where the language supercedes or conflicts
with the amendment we just adopted. Just one example is the information is forwarded to the Selective Service System and yet in the amendment that we just adopted, only those who authorize their name to be
sent in is sent. So I'm having trouble seeing if we were to pass the floor
amendment how it fits with our previous action.

SENATOR D'ALLESANDRO: Well, what it does is it negates the previous action and replaces it with this action and it becomes a mandatory situation rather than an optional situation. Because in the action
of the previous amendment, if you check off "I choose not to register
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with the Selective Service," then the information isn't forwarded. Under this amendment the information is forwarded. It's a mandatory
situation being permissive.

SENATOR LARSEN:
2 of the

So under this amendment you're replacing Section

amendment.

SENATOR D'ALLESANDRO: That's correct.
SENATOR LARSEN: Thank you.
SENATOR MCCARLEY: Thank you Senator D'Allesandro.

In doing sort

same process as Senator Larsen, and I think I understand it, but
guess my question to you is in roman numeral I, it says, "it was at least

of the
I

eighteen but less than twenty-six shall be registered in compliance" at
the town they applied and received this drivers license. So we offer someone no ability to say no? I mean it doesn't distinctly say here if they say
no, I am not automatically applying.

SENATOR D'ALLESANDRO: That's correct.
SENATOR MCCARLEY: If you say no, if they

say no, I'm not automatically applying, where does it say here that they then don't get their drivers license? I'm just trying to be clear because the first part of the bill.
Senator Gordon's amendment, took out the requirement to deny the drivers license. So that's gone and you only replace the second half. So I'm just
trjdng to say, is it necessary in this floor amendment to achieve your purpose that it be explicit that a person is actually denied after they've applied. Is this making any sense? Maybe I haven't read it correctly.

SENATOR D'ALLESANDRO: I understand what you're saying. If you
look at Line 13 the applicant's submission of the application shall serve
as an indication that the applicant has already registered with Selective
Service or that he's authorizing the department to forward to the Selective Service System the necessary information for registering. So the
denial is not specific here. That's correct.
SENATOR MCCARLEY: But can I ask a further question?
SENATOR D'ALLESANDRO: Sure.
SENATOR MCCARLEY: What is your intention? Is your intention that
the department will not issue the drivers license?

SENATOR D'ALLESANDRO:

No,

my

intention

is

that by issuing the

drivers license you automatically sign up for the Selective Service. So if
you don't want to use this process, then you don't sign up for a drivers
license. It's that methodology that automatically signs you up. So by virtue of not filing up, you don't get the license. I'm not filing applications.

SENATOR MCCARLEY:

Could

I

have one more follow-up question?

Thank

you. Senator Gordon mentioned it but I'm not clear here. What
happens to the sixteen and seventeen-year-olds? When they become eighteen, they've got their license.

SENATOR D'ALLESANDRO: Right.
SENATOR MCCARLEY: So they've got
sign up issues all of which
that you get for doing it.

I

all

the other Selective Service
I understand all of those

understand and

SENATOR D'ALLESANDRO: Okay I assume

that the information goes

to Selective Service; when you're eighteen you're automatically signed
up for the draft. So if, when you're sixteen or seventeen you don't have
to sign up for the draft so you have your license. If indeed you get it at

sixteen or seventeen.

SENATE JOURNAL

250

14

FEBRUARY

2002

SENATOR MCCARLEY: Thank you.
SENATOR COHEN: It has been mentioned

a number of times, this is
certainly not about patriotism; there's no question it's a whole separate
issue. But I think what was just clarified by Senator D'Allesandro to me
is also reflected in roman I, "when applying to receive a drivers license,
any male who's at least eighteen but less than twenty-six shall be registered". As Senator Gordon said, this smacks of coercion, and I would
have to, if I could, just read very briefly from an editorial from January
26 from a consistently conservative newspaper, very consistently conservative, believe me, the "Foster's Daily Democrat", "the lawmakers of
New Hampshire who want to take away the driving from those who fail
to register with the Selective Service System are not only overstepping
their boundaries, they are also treading on thin ice when it comes to
privacy issues. All men ages eighteen to twenty-six must register for the
draft, not only is this the law of the nation, it's also an obligation on the
part of each generation to be ready to serve and protect America when
its sovereignty and interests are at stake. Failing to register can result
in a $250,000 fine and five years in prison." Further, it says, "it's not the
responsibility of New Hampshire's government nor any other state's to
do the federal government's job". The Division of Motor Vehicles has no
shortage of paperwork already. The committee amendment strikes a fair
balance. This is something else entirely.

Question

A roll

on the adoption of the floor amendment.
was requested by Senator Johnson.

is

call

Seconded by Senator Gordon.
The following Senators voted

Yes: Johnson, Disnard, Roberge,
Francoeur, Gatsas, Barnes, O'Neil, D'Allesandro.
The following Senators voted No: Burns, Gordon, Boyce, Below,
McCarley, Flanders, Eaton, Fernald, O'Hearn, Pignatelli, Larsen,
Prescott, Wheeler, Klemm, Hollingworth, Cohen.
Yeas: 8 - Nays: 16
Floor

amendment

failed.

Referred to the Finance Committee (Rule #24).

SB 343-FN,

relative to appeals in actions against tenants. Judiciary
4-0. Ought to pass. Senator Fernald for the committee.

Committee. Vote

SENATOR FERNALD: This bill has to do with trying to relieve the work
load pressures at the Supreme Court, their caseload over the last twenty
years has tripled or more, and they haven't taken on any new judges,
and so they really have a problem with their caseload and what they
have found is they have in their caseload an inordinate amount of landlord and tenant appeals. These are people who are residential tenants;
they're trying some way to delay their eviction so they appeal the eviction that's issued by district court to gain themselves some time at the
superior court and it's clogging up their docket. What this bill would do
is have those appeals from a district court, landlord and tenant case, go
to superior court rather than to the Supreme Court and that way we can
spread out these appeals into ten different, actually eleven different courts
with two in Hillsborough County, instead of putting that huge workload
in one place. In 2001 there were 91 landlord and tenant appeals out of
just 700 appealed cases. So more than 12 percent of the appeals to the
Supreme Court are simply these landlord and tenant cases. But only 5
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of those 91 actually went to argument. All of the rest of them disappeared
before they ever got to that stage because they weren't real appeals but
they were messing up the paperwork at the court in the meantime. This
was something that was discussed by the Appellate Commission that met
last summer. The committee has approved this and we ask your support.
Thank you.

SENATOR FRANCOEUR:
perior court,

is it still

Senator Fernald if the case gets heard in suallowed to appeal to the Supreme Court?

SENATOR FERNALD: Yes.
SENATOR FRANCOEUR: Further question.
Supreme Court
Supreme Court?

to the

If you're allowed an appeal
again, aren't you just delaying the appeal to the

SENATOR FERNALD: No. Because what we have now is 91 appeals to
the Supreme Court in 2001. If this bill passes, you'll have 91 appeals to
superior court, but only five of the cases at the Supreme Court level out
of the 91 actually went to the point of briefing an oral argument. Which
means, if people wanted to appeal again after superior court, based on
past experience, there would be five of them that conceivably could go
to the Supreme Court, so the worst case based on last year's experience,
would be we would have reduced from 91 cases to the Supreme Court
to five and it's likely that some of those five may decide not to appeal.

SENATOR FRANCOEUR:

I can't follow. The 91 cases are all down at
district court in the first place because the people who decided to appeal
it lost the decision that they would have probably liked. If you allow
them to go to superior court, what it's saying is that 91 people, just using last year's statistic appeal the superior courts don't get the decision
they like again. All 91 go to the Supreme Court as a delaying tactic. I

don't see what stops them. Right now I see the process that it goes from
the district court right to the Supreme Court, they decide whether they
want to hear them or not, but I don't see how the superior court, 91 cases
going there, you're assuming all but 5 would go on and I could make the
same assumption that somebody that didn't like the eviction process is
going to take all 91 to the Supreme Court anyway.

SENATOR

FERNALD: If someone wants to appeal a decision in superior court, they have to pursue their case all the way through to a decision. What happened at the Supreme Court when people appeal is out
of the 91 cases brought only 5 people actually stuck with it through to
a decision. The other 86 dropped their cases. So what we believe will
happen is if the appeal went to the superior court, the 86 would have
dropped their cases at superior court, 5 of them would have gone all the
way through their case to the decision and those 5 would have had the
option to appeal again, if they wished, that's how you end up with only
5 maximum cases at the Supreme Court instead of 91.

SENATOR FRANCOEUR:

Let

me

understand. The 91 that were at the
5 of them, is that not it?

Supreme Court, the court only accepted

SENATOR FERNALD: No. I don't believe that is it. The way the landlord and tenant appeal process works is the district court issues a decision on a landlord and tenant case. You actually can't get evicted; the
tenant then has the right to appeal, so they file a Notice of Appeal with
the district court and with Supreme Court. At that point the district
court says, "sorry we can't issue the eviction papers because it's been
appealed" and Supreme Court takes the paperwork in and it may take
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a month or two months, even just to do anything at all with it. In the
meantime, you're the tenant, you're sitting there happy as can be because you haven't been evicted and the Supreme Court is supposed to
act on an appeal, Ned is going to correct me when I get off track here,
within 90 days. That's their internal rule, they don't always do it. In the
meantime you've bought yourself a lot of time as a tenant. However,
what we put in our law a few years ago, "if you have appealed you have
to keep paying rent", you have to pay it to the district court and what
happens with these people is, most of the time they're being evicted for
not paying rent, the court says you haven't paid rent, you're evicted, they
say "we're appealing", but then they have to start paying rent, and they
don't have the money now anymore than they had it two months ago
when the eviction started and pretty soon they fall behind and they're
evicted because they haven't paid their rent and so they fall out of the
system at some point. Other times, people have some legitimate beef, but
they're also out looking for an apartment and they find one and they
drop their appeal, so of those 91 cases, I don't know how many were
ultimately rejected by the court, but I believe the majority were falling
out at one point or another along the process because the people didn't
pursue them.

SENATOR D'ALLESANDRO:

Currently

if

you

file

as you said, an ap-

peal, nothing says that you can't lose in superior court
appeal again to Supreme Court.

and

still

be on

SENATOR GORDON: ...to the Supreme Court. What percentage of the
workload does that make up for the Supreme Court? Well, it makes up
a huge percentage. It's certainly well over 10-20 percent of the total number of notices of appeal that they're getting at the court and it's affecting their ability to perform. So there's some sense in taking that and
moving that down to the superior court. So that's why you'd want to do
it. Now 91 appeals, think of how many evictions there are in the state.
There are literally thousands and thousands of evictions in the state every year. So you're talking about 91 appeals out of thousands of evictions.
So when the committee looked at that, they looked and tried to create
the balance. You know, is the benefit to the court, does that outweigh the
possibility that some portion of that 91 people are going to carry this a
little bit further? And striking the balance where the committee said, "it
probably even though yes, it is going to have a detrimental effect on
some people". It's better for the state overall to relieve the court on the
tip of the scale than it is to be strictly concerned about the number of
appeals and the appeal process.

SENATOR FRANCOEUR: Senator Gordon I understand that we have
thousands of cases probably in evictions a year. Is it not easier for an
individual that wants to drag out the process to appeal to the superior
court than it is the Supreme Court?
SENATOR GORDON:

In the case of the Supreme Court, they have to
a Notice of Appeal which has substantially more formality to it than
a petition for appeal which they would file in the superior court. So the
answer to your question quite honestly, yes, it would be more difficult
for them, I think to figure out the process in the Supreme Court than it
would be in the superior court.

file

SENATOR FRANCOEUR: So it's possibly theoretically and pretty highly
probable instead of just being 91 cases to the Supreme Court, there could
be 1,000 cases to the superior court.
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SENATOR GORDON: Well, I think then, if Senator Fernald or somebody
me I think that those are the number of notices of appeals that actually get filed with the court. Now, there could be a greater
number of appeals filed with the superior court because it's a little bit
easier. That would be a correct assumption.
else could correct

SENATOR FRANCOEUR: Thank you.
SENATOR FERNALD: Yes I just wanted

to speak to a few things based
on what previous speakers had said. I agree with Senator Francoeur
that the district court does a good job with the eviction process. It's

a relatively straightforward process. It protects the rights of landlords
and it's for that reason this bill does not change that at all. All evictions would still go through district court. So all of the process that
we have in place now would continue. The only thing that changes is
if you want to appeal, where do you put your appeal papers? Is it at
Supreme Court or superior court? There was a suggestion here that
it would be easier to appeal to superior court. I don't see where that's
the case. If you want to go to Supreme Court now, you have to file a
Notice of Intent to Appeal, then you have to file your Notice of Appeal, and if you read this bill, it requires the same paperwork at superior court and I think the same formalities are going to be required;
it's going to be just as difficult from a paperwork point of view or legal
point of view to appeal to the superior court and then there was a
comment that during the appeal process renters are allowed to fall
further behind, that the courts are not bill collectors and they don't
stay on top of this for the benefit of the landlords. I'll just tell you as
a lawyer, that has not been my experience. I did an eviction for a client last year, and the person appealed to the Supreme Court, and the
district court was collecting the rent and then these people didn't pay,
and the eviction papers were issued and then the people found an
apartment, and they disappeared. So at least my limited experience
has been the district court is right on top of the job of making sure
these people are not avoiding their obligation to pay rent while they're
in appeal.

SENATOR FRANCOEUR: Senator Fernald in superior court, couldn't
there be a lot more increase in the filing of specific requests for findings of fact?
SENATOR FERNALD: A finding of fact is

something you do at the trial
you would request a finding of fact of the district court judge.
It isn't something that would happen at superior court because the superior court would be the appellate court and they would just be deciding based on the record from below. You have a finding of fact when there
are witnesses; there'd be no witnesses at superior court.
level so

SENATOR FRANCOEUR: The bill itself says on fine 14, "unless the
superior court is persuaded by the balance of the probabilities on the
evidence before it, that said order or decision is unreasonable". So
couldn't they pretty much open it up to a de novo hearing at the superior
court?
SENATOR FERNALD: No. In an appeal
SENATOR FRANCOEUR: No?
SENATOR FERNALD: In an appeal, the appeal has to be based upon the
and what we call the record from the lower court, so the judge
going to be writing out his findings, he'll say something like, "Mr. Smith

decision
is
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for two months" and petition granted. I mean, it's
usually that simple. When it's an eviction, usually it's a nonpayment of
rent, and there's a finding by the judge "rent wasn't paid".

has not paid his rent

SENATOR LARSEN:

A division

vote

is

I

call

the question. Is this

bill

going to Finance?

requested.
Yeas: 14

-

Nays: 10

Adopted.
Referred to the Finance Committee (Rule #24).

SB 360-FN, establishing criminal penalties for the introduction of computer contaminants. Judiciary Committee. Vote 4-0. Interim Study, Senator Pignatelli for the committee.

SENATOR PIGNATELLI:
that Senator Hollingworth

whatever we need

In the interest of saving time, I understand
is offering a floor amendment. So I would do

to do.

SENATOR HOLLINGWORTH: I rise, Senator Burns, to offer substitute motion of ought to pass as amended. I filed SB 360 in response to
the increased spread of viruses. Could I have the amendment passed
out or do I have to have an ought to pass first? Excuse me, I would ask
that we have an ought to pass. This bill is slightly amended so that it
takes care of some of the language that Attorney Rice from the attorney general's office requested I change to Section 9 and Section 17 of
the bill and so if I could have an ought to pass motion, then we could
hand out the amendment.

SUBSTITUTE MOTION
Senator Hollingworth moved to substitute ought to pass for
terim study.

in-

Adopted.
Senator Hollingworth offered a floor amendment.

2002-2631S
04/09

Floor

Amend

the

bill

Amendment

by replacing

all after

to SB 360-FN
the enacting clause with the

fol-

lowing:
1

New

Chapter; Computer Contaminants. Amend
650-C the following new chapter:

RSA

by inserting

after chapter

CHAPTER 650-D
COMPUTER CONTAMINANTS
650-D: 1 Definitions. As used in this chapter:
I. "Access" means to instruct, communicate with,

store data in, retrieve data from, intercept data from, or otherwise make use of any computer, computer network, computer program, computer software, computer data, or other computer resources.
II. "Authorization" means the express or implied consent given by
a person to another to access or use said person's computer, computer

network, computer program, computer software, computer system, password, identifying code, or personal identification number.
III. "Computer" means an electronic, magnetic, optical, electrochemical, or other high speed data processing device performing logical, arithmetic or storage functions, and includes any data storage facility or com-
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munication facility directly related to or operating in conjunction with
such device. The term "computer" includes any connected or directly
related device, equipment, or facility which enables the computer to store,
retrieve, or communicate computer programs, computer data or the results of computer operations to or from a person, another computer, or
another device, but such term does not include an automated typewriter
or typesetter, a portable hand-held calculator, or other similar device.
IV. "Computer contaminant" means any set of computer instructions
that are designed to modify, damage, destroy, record, or transmit information within a computer, computer system, or computer network without the intent or permission of the owner of the information. They include,
but are not limited to, a group of computer instructions commonly called
viruses or worms, that are self-replicating or self-propagating and are
designed to contaminate other computer programs or computer data, consume computer resources, modify, destroy, record, or transmit data, or in
some other fashion usurp the normal operation of the computer, computer
program, computer operations, computer services, or computer network.
V. "Computer data" means any representation of knowledge, facts,
concepts, instruction, or other information computed, classified, processed,
transmitted, received, retrieved, originated, stored, manifested, measured,
detected, recorded, reproduced, handled, or utilized by a computer, computer network, computer program, or computer software, and may be in
any medium, including, but not limited to, computer print-outs, microfilm,
microfiche, magnetic storage media, optical storage media, punch paper
tape, or punch cards, or it may be stored internally in read-only memory
or random access memory of a computer or any other peripheral device.
VI. "Computer network" means a set of connected devices and com-

munication facilities, including more than one computer, with the capatransmit computer data among them through such communi-

bility to

cation facilities.

"Computer operations" means arithmetic, logical, storage, disany combination thereof, and
includes, but is not limited to, communication with, storage of data in
or to, or retrieval of data from any device and the human manual maVII.

play, monitoring, or retrieval functions or

nipulation of electronic magnetic impulses. A "computer operation" for
a particular computer shall also mean any function for which that computer was designed.
VIII. "Computer program" means an ordered set of computer data
representing instructions or statements, in a form readable by a computer, which controls, directs, or otherwise influences the functioning of
a computer or computer network.
IX. "Computer software" means one or more computer programs,
existing in any form, or any associated operational procedures, manuals, or other documentation.
X. "Computer services" means computer access time, computer data
processing, or computer data storage, and the computer data processed
or stored in connection therewith.

XI. "Computer supplies" means punch cards, paper tape, magnetic
tape, magnetic disks or diskettes, optical disks or diskettes, disk or diskette packs, paper, microfilm, and any other tangible input, output, or
storage medium used in connection with a computer, computer network,
computer data, computer software, or computer program.
XII. "Computer resources" includes, but is not limited to, information retrieval, computer data processing, transmission and storage, and
any other functions performed, in whole or in part, by the use of a computer, computer network, computer software, or computer program.
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XIII. "Financial instrument" includes, but is not limited to, any check,
draft, warrant, money order, note, certificate of deposit, letter of credit,

of exchange, credit or debit card, transaction authorization mechanism, marketable security or any computerized representation thereof.
XIV. "Owner" means any person who owns or leases or is a licensee
of a computer, computer network, computer data, computer program,
computer software, computer resources, or computer supplies.
XV. "Person" means any natural person, general partnership, limited
partnership, trust, association, corporation, joint venture, or any state,
county or municipal government and any subdivision, branch, depart-

bill

ment, or agency thereof.
XVI. "Property" includes:
(a) Real property;
(b) Computers and computer networks;
(c) Financial instruments, computer data, computer programs,
computer software and all other personal property regardless of whether
they are:
(1) Tangible or intangible;
(2) In a format readable by humans or by a computer;
(3) In transit between computers or within a computer network
or between any devices which comprise a computer; or
(4) Located on any paper or in any device on which it is stored
by a computer or by a human; and
(d)

Computer

services.

XVII. For the purposes of this section:
(a) The value of property or computer services shall be:
1 The market value of the property or computer services at the
time of the violation; or
(2) If the property or computer services are unrecoverable, damaged, or destroyed as a result of a violation of RSA 638:17, the cost of
reproducing or replacing the property or computer services at the time
of the violation.
(b) Amounts included in violations of RSA 638:17 committed pursuant to one scheme or course of conduct, whether from the same person or several persons, may be aggregated in determining the grade of
the offense.
(c) When the value of the property or computer services or damage
thereto cannot be satisfactorily ascertained, the value shall be deemed to
be $250.
2 New Paragraph; Computer Crime Penalties; Computer Contaminants.
Amend RSA 638:17 by inserting after paragraph V the following new
paragraph:
VI. A person is guilty of the computer crime of computer contamination if such person knowingly introduces, or causes to be introduced,
a computer contaminant into any computer, computer program, or computer network which results in a loss of property or computer services.
3 Effective Date. This act shall take effect January 1, 2003.
(

SENATOR HOLLINGWORTH:

I would like to offer the floor amendment
passed out and I'll continue to speak to it because of the
time. I filed this bill in response to the increase in the spread of viruses.
I think we all understand that more and more aspects of the day-to-day
living are becoming more and more dependent on computer systems and
digital technology and I think we all understand these systems can be
abused, not only to commit crimes, but to disrupt work of others. New
Hampshire added computer crimes to the Criminal Code in 1985, RSA

that's being
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638:17 in the chapter on Fraud. The current law covers four crimes: unauthorized access, theft of computer services, interruption of computer
services, and misuse of computer services information. The amendment
and the bill would add contamination as a crime that is similar to viruses. The language in SB 360 seeks to address the issues that could not
be foreseen in 1985, especially computer contamination and viruses. Because the technology is changing rapidly I think we should insure that
our laws keep pace with it. Senate Bill 360 is an opportunity to refine
and strengthen our laws against computer crime and computer contamination. The Department of Justice requested some language changes,
and you'll find that in Section 9 and Section 17 from the original bill. It
also added the crime of computer contamination from the original introduction and so I would ask ought to pass on this amendment.

SENATOR PRESCOTT: May I ask a question of Senator Hollingworth?
SENATOR PRESCOTT: The floor amendment does replace the intent of
the committee would be for interim study, so the floor
eliminate the intent of the committee.

amendment does

SENATOR HOLLINGWORTH:

That's correct Senator Prescott. When I
presented the bill to them, Attorney Rice came in and said she wanted
a few language changes and so I worked with her and the amendment
wasn't completed in time for the committee's action. Senator Gordon was
kind enough to say to me that they would vote it for interim study if I
brought in the floor amendment that they would be willing to accept it
if it

was

acceptable.

SENATOR PRESCOTT:

So there has not been a public hearing on this

amendment?

SENATOR HOLLINGWORTH: Yes,

there was except for the change that
current law. Section 9 and Section 17 is what is in current law. The
rest of it has been heard at the public hearing in Judiciary. It's going to
Finance as well.
is

Floor

Amendment adopted.

Referred to the Finance Committee (Rule #24).

SB

367, relative to the guardian ad litem board. Judiciary Committee.
Vote 5-0. Ought to pass with amendment. Senator Gordon for the committee.

2002-2342S
06/09

Amendment
Amend

to

SB 367

by replacing section 4 with the following:
4 Effective Date. This act shall take effect upon its passage.
the

bill

SENATOR GORDON: Several years ago there was a joint legislative
committee, which recommended the adoption of a guardian ad litem
board. The guardian ad litem board is now up and running and it's in
the process of establishing rules and fulfilling its mission. However, it
asks for this clarifying legislation. First, it wants to have two additional
members added to the board, which would be legislative members in
order to provide for better communication between the board and the
legislature. Second, the bill places the board in the proper statute which
would be Chapter 490-C, and third, in order to continue oversight by
the courts of guardian ad litems currently practicing until the board
is finished rulemaking and is totally operational, SB 367 provides for
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and we recommend the bill ought to pass as amended.
The amendment simply changes the effective date to make it immediately. Thank you.
this transition

Amendment adopted.
Ordered to third reading.

SB

368, granting probate courts the power to issue attachments and
Committee. Vote 3-0. Ought to pass with
amendment, Senator Gordon for the committee.

levies of execution. Judiciary

2002-2497S
09/01

Amendment to SB 368
by replacing section 2 with the following:
2 Effective Date. This act shall take effect upon its passage.

Amend

the

bill

SENATOR GORDON:

This bill has to do with the probate courts and
gives the probate court the power to issue attachments and levies
of execution. Some years ago we had changes in jurisdiction within
the state between the courts; and we gave the probate court equity
powers. However, while the authority of the court was expanded, the
remedies were not and this has proved to be a glaring oversight. The
Powers of Attorneys are written and problems can occur with agents
taking money from estates, inter vivos trusts are not bonded but the
probate court has been unable to require attachments or make levies on those attachments and actually moved the money out of the
account in order to protect it. The committee amendment merely makes
the bill effective upon passage, and we urge you to adopt the amendment and pass the bill.
it

Amendment adopted.
Ordered to

third reading.

SB

369, relative to compensation of guardians and conservators for administrative expenses. Judiciary Committee. Vote 3-0. Ought to pass,
Senator Gordon for the committee.

SENATOR GORDON: Senate Bill 369 was requested by the Department
and Human Services. It requires that court approved admin-

of Health

istrative expenses for guardians and conservators be paid out of a ward's
estate as a priority over other debts and obligations for the extent that

the funds are available and the ward's needs are being met. The Judiciary Committee recommends that this bill be ought to pass, and I appreciate your support.

Adopted.

Ordered to

third reading.

SB 383, relative to the location of district courts within judicial districts.
Judiciary Committee. Vote 3-0. Ought to pass with amendment, Senator Gordon for the committee.
2002-2522S
09/01

Amendment
Amend

the

AN ACT

title

to

of the bill by replacing

SB 383
it

with the following:

relative to the location of district courts within judicial districts
and changing the names of certain judicial districts.
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by replacing section 1 with the following:
Court Facilities; Location. RSA 502-A:l is repealed and
read as follows:
bill

1 District

re-

enacted to
502-A:l Judicial Districts.
L A comprehensive system of judicial districts, each with a district
court, is hereby organized, constituted and established as follows:

PORTSMOUTH DISTRICT.

(a)
sist of the city of

Rye, and
(b)

The Portsmouth district shall conPortsmouth and the towns of Newington, Greenland,

New Castle.
HAMPTON-EXETER DISTRICT. The Hampton-Exeter district

towns of Hampton, Hampton Falls, North Hampton,
South Hampton, Seabrook, Exeter, Newmarket, Stratham, Newfields,
Fremont, East Kingston, Kensington, Epping, and Brentwood.
(c) DERRY DISTRICT. The Derry district shall consist of the towns
of Derry, Londonderry, Chester, and Sandown.
shall consist of the

(d) AUBURN DISTRICT. The Auburn district shall consist of the
towns of Auburn, Candia, Deerfield, Nottingham, Raymond, and
Northwood.
(e) SALEM DISTRICT. The Salem district shall consist of the towns
of Salem and Windham in Rockingham county and the town of Pelham

in Hillsborough county.
(f)

PLAISTOW DISTRICT. The

Plaistow district shall consist of the

towns of Plaistow, Hampstead, Kingston, Newton, Atkinson, and Danville.
(g) DOVER-SOMERSWORTH-DURHAM DISTRICT. The DoverSomersworth-Durham district shall consist of the cities of Dover and
Somersworth and the towns of Rollinsford, Durham, Lee, and Madbury.
(h) ROCHESTER DISTRICT. The Rochester district court shall
consist of the city of Rochester and the towns of Barrington, Milton, New
Durham, Farmington, Strafford, and Middleton.
(i) LACONIA DISTRICT. The Laconia district shall consist of the city
of Laconia and the towns of Meredith, New Hampton, Gilford, Belmont,
Alton, Gilmanton, Center Harbor, and Barnstead.
(j)

DISTRICT COURT FOR NORTHERN CARROLL COUNTY. The

district for northern Carroll county shall consist of the towns of Conway,
Bartlett, Jackson, Eaton, Chatham, Hart's Location, Albany, Madison and

the unincorporated places of Hale's Location, Cutt's Grant, Hadley's Purchase, and those portions of the towns of Waterville and Livermore within
the watershed of the Saco River and its tributaries.

COURT FOR SOUTHERN CARROLL COUNTY.

(k) DISTRICT
district for southern Carroll

county shall consist of the towns of
Ossipee, Tamworth, Freedom, Effingham, Wakefield, Wolfeboro,
Brookfield, Tuftonboro, Moultonborough, and Sandwich.
(1) CONCORD DISTRICT. The Concord district shall consist of the
city of Concord, and the towns of Loudon, Canterbury, Dunbarton, Bow,
Hopkinton, Pittsfield, Chichester, and Epsom.
(m) HOOKSETT DISTRICT The Hooksett district shall consist of
the towns of Allenstown, Pembroke, and Hooksett.
(n) FRANKLIN-TILTON DISTRICT. The Franklin district shall
consist of the city of Franklin and the towns of Northfield, Danbury,
Andover, Boscawen, Salisbury, Hill, and Webster in Merrimack county
and the towns of Sanbornton and Tilton in Belknap county.

The

(o) HENNIKER-HILLSBOROUGH DISTRICT. The HennikerHillsborough district shall consist of the towns of Henniker, Warner,
and Bradford in Merrimack county and the towns of Hillsborough,
Deering, Windsor, Antrim and Bennington in Hillsborough county.
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NEW LONDON DISTRICT. The New London district shall con-

(p)
sist of the

towns of New London, Wilmot, Newbury, and Sutton.
The Manchester district shall conof the city of Manchester.
(q)

sist

MANCHESTER DISTRICT.

NASHUA DISTRICT.

The Nashua district shall consist of the
Hudson and Hollis.
(s) MERRIMACK DISTRICT. The Merrimack district shall consist
of the towns of Merrimack, Litchfield, and Bedford.
(t) MILFORD DISTRICT. The Milford district shall consist of the
(r)

city of

Nashua and the towns

of

towns of Milford, Brookline, Amherst, Mason, Wilton, Lyndeborough, and
Mont Vernon.
(u)

JAFFREY-PETERBOROUGH DISTRICT. The

Jaffrey-

Peterborough district shall consist of the towns of Peterborough,
Hancock, Greenville, Greenfield, New Ipswich, Temple, and Sharon
in Hillsborough county and the towns of Jaffrey, Dublin, Fitzwilliam,
and Rindge in Cheshire county.
(v) HENNIKER-HILLSBOROUGH DISTRICT. The HennikerHillsborough district shall consist of the towns of Henniker, Warner,
and Bradford in Merrimack county and the towns of Hillsborough,
Deering, Windsor, Antrim and Bennington in Hillsborough county.
(w) GOFFSTOWN DISTRICT. The Goffstown district shall consist
of the towns of Goffstown, Weare, New Boston, and Francestown.
Cheshire County
(x) KEENE DISTRICT. The Keene district shall consist of the city
of Keene and the towns of Stoddard, Westmoreland, Surry, Gilsum,
Sullivan, Nelson, Roxbury, Marlow, Swanzey, Marlborough, Winchester,
Richmond, Hinsdale, Harrisville, Walpole, Alstead, Troy, and Chesterfield.
(y)

JAFFREY-PETERBOROUGH DISTRICT. The

Jaffrey-

Peterborough district shall consist of the towns of Jaffrey, Dublin,
Fitzwilliam, Troy, and Rindge in Cheshire county and the towns of
Peterborough, Hancock, Greenville, Greenfield, New Ipswich, Temple,
and Sharon in Hillsborough county.
(z) CLAREMONT-NEWPORT DISTRICT. The Claremont-Newport
district shall consist of the city of Claremont and the towns of Cornish,
Unity, Charlestown, Acworth, Langdon, Plainfield, Newport, Grantham,
Croydon, Springfield, Sunapee, Goshen, Lempster, and Washington.
Grafton County
(aa) HANOVER-LEBANON DISTRICT. The Hanover-Lebanon district shall consist of the towns of Hanover, Orford, Lyme, Lebanon,
Enfield, Canaan, Grafton, and Orange.
(bb) HAVERHILL DISTRICT. The Haverhill district shall consist of
the towns of Haverhill, Bath, Landaff, Benton, Piermont, and Warren.
(cc) LITTLETON DISTRICT. The Littleton district shall consist of
the towns of Littleton, Monroe, Lyman, Lisbon, Franconia, Bethlehem,
Sugar Hill, and Easton.
(dd) PLYMOUTH-BRISTOL-LINCOLN DISTRICT. The PlymouthLincoln district shall consist of the towns of Plymouth, Bristol, Dorchester,
Groton, Wentworth, Rumney, Ellsworth, Thornton, Campton, Ashland,
Hebron, Holderness, Bridgewater, Alexandria, Lincoln, Woodstock and
those portions of the towns of Livermore and Waterville not within the
watershed of the Saco River and its tributaries.
(ee) BERLIN-GORHAM DISTRICT. The Berlin-Gorham district
shall consist of the city of Berlin and the towns of Gorham, Milan,
Dummer, Shelburne, and Randolph and the unincorporated places of
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Cambridge, Success, Bean's Purchase, Martin's Location, Green's
Grant, Pinkham's Grant, Sargent's Purchase, Thompson and Meserve's
Purchase and Low and Burbank's Grant.
(ff) COLEBROOK DISTRICT. The Colebrook district shall consist
of the towns of Colebrook, Pittsburg, Clarksville, Wentworth's Location,
Errol, Millsfield, Columbia, Stewartstown, and Stratford and the unincorporated places of Dix's Grant, Atkinson and Gilmanton Academy Grant,
Second College Grant, Dixville, Erving's Location, and Odell.
igg) LANCASTER DISTRICT. The Lancaster district shall consist
of the towns of Lancaster, Stark, Northumberland, Carroll, Whitefield,
Dalton and Jefferson, and the unincorporated places of Kilkenny, Bean's
Grant, Chandler's Purchase, and Crawford's Purchase.
II. In each judicial district, the court shall be located in a city or town
within the judicial district in a location and facility designated pursuant to RSA 490-B:3, having regard for the convenience of the communiwithin the district, provided, however, that the court shall not be
located in any building which does not meet the minimum standards
prescribed by the New Hampshire court accreditation commission pursuant to RSA 490:5-c. The court shall bear the name of the city or town
ties

in

which it is located.
2 Effective Date. This act shall take effect

January

1,

2003.

2002-2522S

AMENDED ANALYSIS
provides that suitable district court facilities shall be determined by the department of administrative services, upon recommendation of the supreme court.
The bill also changes the names of certain judicial districts to reflect
their current configuration.

This

bill

SENATOR GORDON:

Senate

Bill

383

is

a

bill

that has to do with the

naming of the district courts and where district courts are to be located
and current statute requires names, the district courts and generally
names them by where they're currently located. For example, it might
have the Salem District Court. Under current law, the current law requires the court to be located within that town - within the town of Salem. Even though the Salems district court might cover a number of different communities and this has proved problematic because over the
course of years we've changed the jurisdiction of these courts as we have
down in the Dover area and other areas around the state so the courts
become more encompassing and so it's no longer practical just to say that
a court is going to be located in one town, and what this bill intends to
do is change the law, in essence keeps the names of the courts, keeps the
jurisdictions as they currently are, but it takes away the fact that they
have

one of the towns that they serve. There will be an
or there is a committee amendment and there's an error in
the committee amendment. But the committee amendment, just for your
information, takes out the reference to counties. Historically the district
courts have been organized by counties. But as many of you realized,
we've changed jurisdictions so many of these district courts serve multiple counties. So it doesn't seem practical anymore to keep them designated simply by counties. So it takes out the county references and
changes the names of two courts to add in additional names. But I'd ask
you to vote down the committee amendment because the committee
to be located in

amendment
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amendment

did keep in a couple of names of counties. Vote down the
committee amendment, then I have a floor amendment which I'd offer
to substitute for

Amendment

it.

failed.

Senator Gordon offered a floor amendment.

2002-2661S
08/03

Floor

Amend

the

AN ACT
Amend

title

Amendment

of the bill by replacing

to SB 383
with the following:

it

relative to the location of district courts within judicial districts
and changing the names of certain judicial districts.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 District Court Facilities; Location. RSA 502-A:l is repealed and reenacted to read as follows:
502-A:l Judicial Districts.
L A comprehensive system of judicial districts, each with a district
court, is hereby organized, constituted and established as follows:

PORTSMOUTH DISTRICT.

(a)
sist of the city of

Rye, and
(b)

The Portsmouth district shall conPortsmouth and the towns of Newington, Greenland,

New Castle.
HAMPTON-EXETER DISTRICT. The Hampton-Exeter district

towns of Hampton, Hampton Falls, North Hampton,
South Hampton, Seabrook, Exeter, Newmarket, Stratham, Newfields,
Fremont, East Kingston, Kensington, Epping, and Brentwood.
(c) DERRY DISTRICT. The Derry district shall consist of the towns
of Derry, Londonderry, Chester, and Sandown.
shall consist of the

(d) AUBURN DISTRICT. The Auburn district shall consist of the
towns of Auburn, Candia, Deerfield, Nottingham, Raymond, and
Northwood.
(e) SALEM DISTRICT. The Salem district shall consist of the towns
of Salem and Windham in Rockingham county and the town of Pelham

in Hillsborough county.
(f)

PLAISTOW DISTRICT. The Plaistow district shall

consist of the

towns of Plaistow, Hampstead, Kingston, Newton, Atkinson, and Danville.
(g) DOVER-SOMERSWORTH-DURHAM DISTRICT. The DoverSomersworth-Durham district shall consist of the cities of Dover and
Somersworth and the towns of Rollinsford, Durham, Lee, and Madbury.
(h) ROCHESTER DISTRICT. The Rochester district court shall
consist of the city of Rochester and the towns of Barrington, Milton, New
Durham, Farmington, Strafford, and Middleton.
(i) LACONIA DISTRICT. The Laconia district shall consist of
the city of Laconia and the towns of Meredith, New Hampton, Gilford,
Belmont, Alton, Gilmanton, Center Harbor, and Barnstead.
(j

)

DISTRICT COURT FOR

NORTHERN CARROLL COUNTY. The

district for northern Carroll county shall consist of the towns of Conway,
Bartlett, Jackson, Eaton, Chatham, Hart's Location, Albany, Madison and

the unincorporated places of Hale's Location, Cutt's Grant, Hadley's Purchase, and those portions of the towns of Waterville and Livermore within
the watershed of the Saco River and its tributaries.
(k)

DISTRICT COURT FOR

SOUTHERN CARROLL COUNTY. The

southern Carroll county shall consist of the towns of Ossipee,
Tamworth, Freedom, Effingham, Wakefield, Wolfeboro, Brookfield,
Tuftonboro, Moultonborough, and Sandwich.
district for
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CONCORD DISTRICT. The Concord district shall consist of the
Concord, and the towns of Loudon, Canterbury, Dunbarton, Bow,
Hopkinton, Pittsfield, Chichester, and Epsom.
(m) HOOKSETT DISTRICT. The Hooksett district shall consist of
the towns of Allenstown, Pembroke, and Hooksett.
(n) FRANKLIN-TILTON DISTRICT. The Franklin-Tilton district
shall consist of the city of Franklin and the towns of Northfield, Danbury,
Andover, Boscawen, Salisbury, Hill, and Webster in Merrimack county
and the towns of Sanbornton and Tilton in Belknap county.
(1)

city of

(o)

HENNIKER-HILLSBOROUGH DISTRICT. The

Henniker-

Hillsborough district shall consist of the towns of Henniker, Warner,
and Bradford in Merrimack county and the towns of Hillsborough,
Deering, Windsor, Antrim and Bennington in Hillsborough county.

NEW LONDON DISTRICT. The New London district shall con-

(p)
sist of the

towns of New London, Wilmot, Newbury, and Sutton.
The Manchester district shall conof the city of Manchester.
(q)

sist

MANCHESTER DISTRICT.

NASHUA DISTRICT. The Nashua district shall consist of the
Nashua and the towns of Hudson and Hollis.
(s) MERRIMACK DISTRICT. The Merrimack district shall consist
(r)

city of

towns of Merrimack,

and Bedford.
Milford district shall consist of the
towns of Milford, Brookline, Amherst, Mason, Wilton, Lyndeborough, and
Mont Vernon.
(u) JAFFREY-PETERBOROUGH DISTRICT. The JaffreyPeterborough district shall consist of the towns of Peterborough,
Hancock, Greenville, Greenfield, New Ipswich, Temple, and Sharon
in Hillsborough county and the towns of Jaffrey, Dublin, Fitzwilliam,
and Rindge in Cheshire county.
of the

(t)

Litchfield,

MILFORD DISTRICT. The

GOFFSTOWN DISTRICT. The Goffstown district shall consist
towns of Goffstown, Weare, New Boston, and Francestown.
(w) KEENE DISTRICT. The Keene district shall consist of the city
of Keene and the towns of Stoddard, Westmoreland, Surry, Gilsum,
Sullivan, Nelson, Roxbury, Marlow, Swanzey, Marlborough, Winchester,
Richmond, Hinsdale, Harrisville, Walpole, Alstead, Troy, and Chesterfield.
(X) CLAREMONT-NEWPORT DISTRICT. The Claremont-Newport
district shall consist of the city of Claremont and the towns of Cornish,
Unity, Charlestown, Acworth, Langdon, Plainfield, Newport, Grantham,
Croydon, Springfield, Sunapee, Goshen, Lempster, and Washington.
(y) HANOVER-LEBANON DISTRICT. The Hanover-Lebanon district shall consist of the towns of Hanover, Orford, Lyme, Lebanon,
Enfield, Canaan, Grafton, and Orange.
(z) HAVERHILL DISTRICT. The Haverhill district shall consist of
the towns of Haverhill, Bath, Landaff, Benton, Piermont, and Warren.
(aa) LITTLETON DISTRICT. The Littleton district shall consist of
the towns of Littleton, Monroe, Lyman, Lisbon, Franconia, Bethlehem,
Sugar Hill, and Easton.
(bb) PLYMOUTH-BRISTOL-LINCOLN DISTRICT The PlymouthBristol-Lincoln district shall consist of the towns of Plymouth, Bristol,
Dorchester, Groton, Wentworth, Rumney, Ellsworth, Thornton, Campton,
Ashland, Hebron, Holderness, Bridgewater, Alexandria, Lincoln,
Woodstock, and those portions of the towns of Livermore and Waterville
not within the watershed of the Saco River and its tributaries.
(cc) BERLIN-GORHAM DISTRICT. The Berlin-Gorham district
shall consist of the city of Berlin and the towns of Gorham, Milan,
(v)

of the
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Dummer, Shelburne, and Randolph and

the unincorporated places of
Cambridge, Success, Bean's Purchase, Martin's Location, Green's
Grant, Pinkham's Grant, Sargent's Purchase, Thompson and Meserve's
Purchase, and Low and Burbank's Grant.
(dd) COLEBROOK DISTRICT. The Colebrook district shall consist
of the towns of Colebrook, Pittsburg, Clarksville, Wentworth's Location,
Errol, Millsfield, Columbia, Stewartstown, and Stratford and the unincorporated places of Dix's Grant, Atkinson and Gilmanton Academy Grant,
Second College Grant, Dixville, Erving's Location, and Odell.
(ee) LANCASTER DISTRICT. The Lancaster district shall consist
of the towns of Lancaster, Stark, Northumberland, Carroll, Whitefield,
Dalton, and Jefferson, and the unincorporated places of Kilkenny, Bean's
Grant, Chandler's Purchase, and Crawford's Purchase.
II. In each judicial district, the court shall be located in a city or town
within the judicial district in a location and facility designated pursuant to RSA 490-B:3, having regard for the convenience of the communi-

within the district, provided, however, that the court shall not be
located in any building which does not meet the minimum standards
prescribed by the New Hampshire court accreditation commission pursuant to RSA 490:5-c. The court shall bear the name of the city or town
ties

in

which it is located.
2 Effective Date. This act shall take effect

January

1,

2003.

2002-2661S

AMENDED ANALYSIS
provides that suitable district court facilities shall be determined by the department of administrative services, upon recommendation of the supreme court.
The bill also changes the names of certain judicial districts to reflect
their current configuration.

This

bill

SENATOR GORDON: I'd offer amendment 2002-2661s.
SENATOR GORDON: This does exactly what I said it did. What

it does
takes out the reference of counties, it continues the name of the courts
as they're otherwise named with the exception of two courts, which we did
change the names on.

is it

Floor

Amendment adopted.

Ordered to

third reading.

Senator O'Neil

is

in opposition to

SB

383.

TAKEN OFF THE TABLE
Senator Gatsas moved to have SB 198-FN-A, expanding the authority
of the sweepstakes commission to establish a 2-year pilot program for
video lottery
therefor,

games

taken

at state liquor stores,
off the table.

and making an appropriation

SENATOR GATSAS: I'd like to remove SB 198 from the table please, and
speak to my motion.
SENATOR PIGNATELLI: I have a question before we vote to remove
from the table, parliamentary inquiry? Is it your understanding,
Mr. President, that when and if this comes off the table it requires a
vote from the body to go to another committee? Under Rule 24?

it
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SENATOR KLEMM: If the bill comes off the table, there will be another
vote on the ought to pass motion as it came out of committee.

SENATOR PIGNATELLI: Thank You.
Adopted.

SB 198-FN-A,

expanding the authority of the sweepstakes commission

to establish a 2-year pilot program for video lottery
quor stores, and making an appropriation therefor.

SENATOR GATSAS:

I

certainly look around this

games

room and,

at state

li-

hopefully,

I

can speak with the eloquence of Senator Gordon, the half-time talks of
Senator D'Allesandro, the passion of Senator Hollingworth, and not for
one minute do I believe that I'm going to change anybody's mind from
this Senate about how we should fund or what we should do with property taxes. But I think my passion is going to be that we have a public
debate about this. Now this bill's been around for nine months, I've had
the good fortune of being the only piece of legislation that I've seen in
the short time I've been here to have a written critique by the attorney
general's office. But I can tell you that helped this legislation, and I sent
a letter to the attorney general, which is enclosed in the package you'll
see, and I thanked him for his help. Because I certainly believe that the
state of New Hampshire deserves the best legislation that we can put
forward. I sit in these chambers and I hear about local control. I hear
about, that's the passion of the Senate and the passion of the House that
we have local control. Well I say that we should go to Finance and we
should have a public hearing on this. Because I think the local taxpayers in the state of New Hampshire deserve that. If we pass this bill 24in the Senate once it comes out of Finance, and if we pass it 400-0 in
the House, it doesn't mean that one video lottery machine ever comes
to the state of New Hampshire. Because we leave it with local control
and I think that's important and if we have the opportunity to reduce
the property tax rate by $2.00 by every taxpayer in the state of New
Hampshire, that's all I've been hearing. I've heard that's what causes
affordable housing to go away. I've heard that's what's causing the cost
of education to go up. Well, if we're allowing the local control issue that
we want, then certainly we should look at it and I can sit here and debate this probably not as long as Senator Below could, but I certainly
will make that attempt to at least convince my colleagues to move forward. I'm not asking for anybody's vote and I know that there are people
in here that think that if they have to go through a roll call vote to get
this to Finance, it's a mark against them for gambling and I think that's
unfair, I think that's untrue. But I certainly believe that people will be
standing up and voicing their opinion. But I'm asking my colleagues to
give the state of New Hampshire an opportunity to hear this bill. We've
had it, I've not hidden it from anybody. Anybody that wanted to participate in this bill opponents, proponents have been able to amend it. I can
tell you I got a letter the other day from the racetracks of Rockingham
and Seabrook. They're in opposition to this legislation. Why, because

New

Hampshire when it
it's the best legislation for the state of
to raising revenues. So I look at you and I say, I don't want your
vote for gambling. I don't think it's appropriate to ask for it today because none of you have been able to participate in the debate, from, yeah,
we should have a debate and we should allow the taxpayers in the state
of
Hampshire to participate in that debate. So if you want the roll
call to send it on to Finance, I don't have a problem with it because I
guess I've sat here and I've looked around and I've looked for courtesies.

maybe
comes

New
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for some reason or other, there is nervous people about courtesies.
So we can have the debate here for a lengthy hour, and as my wife said
to me when I left this morning, I hope you run into Cupid today and not
the Valentine's Day Massacre. So with that, I will ask again and indulge
you for a voice call to get it to Finance so we can have that public de-

and

bate so that people that don't want that mark against them say that
they're voting for gambling, don't have to worry about it and we can
come back here and take that vote when we need to take it after a public debate. Thank you Mr. President.

SENATOR BARNES: That was very eloquent, not quite a half-time speech,
but very well said Senator. As the chairman of Finance, I would love to
have Senator Gatsas' amendment, what it is, is an amendment to come
over and would the hearing be the first one out of the chute at 10:00 this
coming Tuesday morning so we can get that public debate, and as Senator Gatsas knows he and I talk once in a while, we go eat hot dogs and
have ice cream occasionally together, and he has not convinced me to vote
for his piece of legislation. But a piece of legislation that Ways and Means
heard a while ago, and it's on the table is completely different from what
Senator Gatsas was proposing in his amendment. I am not known as a
gambling fan, I have not voted for gambling before, and I'm saying this
today up here, I don't want anyone to get the misrepresentation that I'm
going to be voting to Senator Gatsas' bill. What I'm voting for is for the
people of this state, and this is a very important issue, you hear surveys
that 60 percent of the people want it, then you have these other people
that it's sleazy and it's slimy. I want those people to have a chance to come
in and converse and give us their opinions on Senator Gatsas' amendment.
Now you know Senator Gatsas will talk about somebody wants a roll call.
Well you know something guys, what difference does it make? We're all
honorable people in here, who cares, I know a lot of you will never vote
for gambling, I know that, I might not myself. My options are still open,
but that doesn't mean you should be scared off because of a roll call vote.
What does a roll call vote do? It shows that we're men and women of integrity and that we aren't afraid to stand up and give the citizens of this
state a chance to dissect and talk about Senator Gatsas' amendment that
has been out there for nine months. Everybody's talking about it, Ted's
done a heck of a job on it, the attorney general's put his two-cents worth
in on it, and if the attorney general is interested in this bill, let the rest
of the citizens out there have a chance to see it. And I'm asking you folks,
please, roll call or no roll call, who cares? Vote to get it over to Finance,
10:00 on Tuesday morning we'll have it there and give the darn thing a
public hearing so Ted will have a shot at listening to what the people have
to say and he might make some changes after the public hearing on his
amendment. Thank you very much.

SENATOR BARNES: By the way, I haven't heard yet whether the track has
sold that property to the Red Sox to bring up the Red Sox to Rockingham
Park. I read something in the paper, but I haven't heard an3d;hing back yet
so maybe somebody will get to me before the day's over.

SENATOR FLANDERS:

Everybody here knows my feeling on gambling.
think we owe the courtesy to Senator Gatsas to allow him to have a
hearing. We made Senator Johnson take his amendment back to a public hearing before we vote for it on this floor, and my position has not
changed, probably will not change. But roll call or not I will vote to have
this go to Finance.
I

SENATOR BELOW:

What's the pending motion before the body?
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SENATOR BELOW: Okay, thank you.
SENATOR BELOW: Yes I'd like to speak. The

pending motion is ought
with amendment. The question is the adoption of the amendment
and whether this should be adopted as policy. It's come out of the Policy
Committee Ways and Means. The motion before us whether to adopt the
policy of a massive, massive unprecedented expansion of gambling in
this state. I guess I have an inquiry. I believe this bill already had a
public hearing, I'm not sure why if the issue is to get more public input
why Ways and Means couldn't have a public hearing on the amendment
when it was in Ways and Means, maybe it did. Or if the question's just
getting a hearing on the policy, could be recommitted to Ways and Means
for a hearing on the policy. Traditionally, at this point in the process
we're considering whether to adopt the policy or not. Then we send it
to Finance to look at the financial implications in terms of revenues and
expenditures to the state. I think what I'm hearing is we're being asked
to send it to Finance to continue to debate the policy and have Finance
look at the policy of the content of the bill, and I don't think that's the
roll of the Finance at this hour and this stage in the process. I think if
we're interested in supporting this massive expansion of gambling, we
should vote for this bill. If you believe this is the wrong direction for New
Hampshire, now is the time to vote no and defeat the ought to pass with
amendment motion.
to pass

SENATOR PIGNATELLI:

I

respectfully heard what you said Senator
I respectfully ask for a roll call on the

Gatsas and Senator Barnes and

amendment.

SENATOR FERNALD: I do want to commend Senator Gatsas on his
thoughtfulness. I have found him in the past year to be someone who's
very up front with everybody he meets. There has been a lot of talk in
the past about how gambling is out there lurking around. Well Senator Gatsas is never lurking, he's always right out there saying this is
what I think and I very much appreciate that and I'll also say that
Senator Gatsas is a numbers guy and he and I find a place to talk
because I tend to be a numbers guy, too, and before I get to numbers,
I just want to say because Cliff is right; we're at a policy decision
point. I believe that an expansion of gambling in New Hampshire like
this is bad economics, bad public policy and bad for the political system. It's bad economics because this money has to come from somewhere. It's going to take money out of our economy and put it into a
new place, into gambling. Other businesses are going to suffer. Not
all of this money is coming from out-of-state. It is bad public policy
because we know an expansion of gambling has social costs. We know
that it causes some people to become addicted and that has a social
cost that shows up in the social statistics, whether you're talking about
suicide or broken homes or domestic violence, you can see it in the
places that have gone down this road and some that have corrected
their mistakes, like South Carolina and it is bad politics because we're
talking about an incredibly profitable industry and they're going to
use a chunk of their profits to buy political influence to make sure
they keep the gravy train coming and we're going to become beholden
as a political system to the gambling industry if we go down this road.
Now I want to talk about numbers. Because his handout says we're going to get $378,000,000 a year from gambling. The state is going to
get $378,000,000. Now as I read the bill and I don't have the amendment but the bill says the machines have to pay out 87 percent of what
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goes in as winnings? So the profit, if you will, is only 13 percent. Again,
just going by the numbers on the bill, the state is supposed to get 85 percent of that profit of 13 percent. So the state's getting 11 percent of the
gross. $378,000,000 is 11 percent of the gross. Which means we're talking about 3.5 billion dollars of new gambling in New Hampshire. The lottery at this point is about $180,000,000, so this is nearly a twenty fold increase in gambling for New Hampshire. It is not some small change, it is
humungous, and we're looking at a huge interest of the social costs, the
economic costs, the political costs of gambling in this state. So as much
as I appreciate Senator Gatsas' thoughtfulness and his approach, I will
be voting no. Thank you.

SENATOR GATSAS: Question of Senator Fernald. I'm glad you brought
up the sweepstakes. That's $193,000,000. What do you think the reoccurring purchase for every sweepstakes ticket that's cashed and paid out,
do you think that the gross revenue was $193 or would it be less than
that because people are repurchasing tickets with their winnings from
the ticket that they'd won on?

SENATOR FERNALD: I'm sorry, I don't understand the question.
SENATOR GATSAS: The person that buys the sweepstakes ticket,

a
scratch ticket, scratches that ticket and wins $5 and turns around and
buys 5 more. Would you say the sweepstakes revenue or the sweepstakes gross is $193,000,000 or less than that, based on your philoso-

phy?

SENATOR FERNALD:
gross

is

I

think what

I

heard you say at the start was the

$193.

SENATOR GATSAS: Million.
SENATOR FERNALD: Million,
around and buys

five

which includes that person who turns
more bucks with his winnings.

SENATOR GATSAS: Correct, that's correct.
SENATOR FERNALD: Okay So I see here a gross of 3.5 million.
SENATOR GATSAS: And that gross is based on the 300, the twenty-four
fold that

you said that you made

SENATOR FERNALD:
through the

it.

We're talking about 3.5 billion dollars going

slots.

SENATOR GATSAS:
back through the

Right and that is 87 percent of the winnings going
on a return basis. Just as it is with sweeps.

slots

SENATOR FERNALD: And

the gross

is 3.5 billion

here where

it's

$193

at the sweepstakes.

SENATOR GATSAS: That's correct.
SENATOR FERNALD: So it's about almost a twenty-fold increase.
SENATOR GATSAS: I agree.
SENATOR FERNALD: Okay, I guess we do agree.
SENATOR BARNES: I have a question of Senator Gatsas if I could. SenaGatsas you mentioned the attorney general in your earlier conversayou tell me was his involvement before or after the Ways and
Means hearing on your piece of legislation? And how it fits in.

tor

tion, could

SENATOR GATSAS: Well I'm sure the kind words I had for the attormy letter, probably was a little different than the conver-

ney general in
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sation he and I may have had over the phone, but that's all right because
believe his policy is what we should look at when we're passing legis-

I

lation here in New Hampshire. His recommendations, if you notice, came
after this bill was heard in Ways and Means and came to the Senate and
went on the table. As a matter of fact it was the same day. It was reported to us when we were in caucus of his changes in that legislation
that he'd like to see. So the changes that I've made have been after the
attorney general's remarks on that legislation. So that's why I think it's

important that we have that public hearing. Now that public hearing
that we had in Ways and Means on the amended version was a public
hearing that I requested, and it was not on the calendar as a public hearing. I requested that public hearing because I believe that that bill should
be debated in public. Thank you.

SENATOR BARNES: Thank you Senator.
SENATOR D'ALLESANDRO: Just to go over the

situation vis-a-vis the

Ways and Means. Ways and Means heard the original bill. The original
bill was one concept. The amendment is a different concept. So the second Ways and Means Committee discussed an amendment to a piece of
legislation, and we did have a public offering of that. I don't think anyone in this chamber doesn't recognize that I've been in favor of expanded
gaming. That's been something I've talked about for the last two terms
that I've been here, the last two sessions that I have been here. The
public has exercised, through poll after poll, a desire to have a methodology of raising revenue that's nontaxation. The gaming provides that
opportunity. Now how you pursue gaming, in what modality is something that we ought to discuss. I think the bill ought to go to Finance. I
think the bill ought to have a public hearing, the bill ought to be afforded
an opportunity for additional amendments that people should discuss,
should debate and once and for all, bring this situation to fruition. We've
bandied around the issue for a long period of time, and if it goes to Finance, if we have the public hearing in that mode, everyone should have
an opportunity to express their concerns, their opinions, etc. So I'd sup-

Thank you.
SENATOR GATSAS: Can I speak a second time?
SENATOR GATSAS: Thank you. I think it's important enough if we're
going to have a roll call vote that we certainly debate the measure here.
Because we aren't going to debate it, I don't think, anywhere else. So I
think at this time we should go through this bill and have an opportuport that.

nity to talk about it, because Senator Fernald sometimes brings up good
points with his numbers, and I think it's important that we talk about
it. I think it's important to understand that the numbers I didn't create
any of these numbers, they came one: from Sweepstakes, and two: from
the Blue Ribbon Commission. So none of these numbers are numbers
that I developed through any of my processes. I can tell you the numbers that have been shown at other venues are far greater than that and
far less than that. So I can tell you that we should look first at the public policy and I guess it's no secret that I believe a way of raising revenue is through the video lottery and I think the position that I took
early on was a different one, and a lot of my colleagues looked at me and
said, "well, Senator Gatsas owns race horses, so certainly he should be
in favor of these video lotteries at the racetracks". But a lot of my colleagues were waiting for me to waiver and blink on that at the last
minute. But I haven't waivered and I didn't blink. I'm bringing you legislation that I believe in my heart is going to raise the revenue for the
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state of New

Hampshire and reduce property taxes for every citizen in this
all may have different methods of doing that, and certainly
I understand Senator Below and Senator Fernald, we can talk at different levels on that because we all have our passions for and against whatever reason we have for raising those revenues. But I think that public
debate should be there, just as it should be there for an income tax, or a
sales tax. I think that if we look at this legislation and you look at it
honestly and you go through the legislation and you look and see what
it offers to the state of New Hampshire, people will talk that the crime
and corruption is going to come in and it's going to buy influence. Well,
I would hope that the integrity of the attorney general's office, the integrity of the Department of Safety, the integrity of the Department of
Revenue Administration, and the integrity of DRED can't be bought by
influence. Because certainly if the opportunity to buy influence, it would
have happened a long time ago in the liquor business and back in 1963
when we passed the first lottery in the state of New Hampshire. That
would have been the prime time to buy influence and that influence could
have been bought a lot easier back then because there wasn't as much
scrutiny as there is today. So when we look at this legislation and we
say, "how does it raise the money?" and is it sustainable? Because that's
the big question. Senator Barnes says to me, "Ted, is it sustainable?" I
think everyone of you will agree I didn't lobby anybody on for a vote on
this legislation because I believe legislation should stand on its own two
feet. So in answer to Senator Barnes' question who's been asking me that
for some five months, well probably a few more than that by the looks
of me, yes it's sustainable. Why? Because New Hampshire is unique. We
have 26,000,000 tourists that come to this state. When that person puts
his skis on, and goes to the North country, he's going to the North country to ski. He's not going there to play video lotteries. But if we give him
another venue of entertainment, he certainly will take it. Will it increase
tourism? Sure it will. Because the people that are at Mt. Snow and Sunday River may come to New Hampshire because there's another opportunity for them. So is it sustainable? Sure it is. Because nobody from
New Hampshire straps on their skis to go ski in Massachusetts at Mt.
Wachusett. So is it sustainable? Yes it is because people come to New
Hampshire to see the foliage and is it sustainable? Yes because people
come to the seacoast and even if it's not sustainable, even if the numbers are off by 25 percent, we still get a property tax cut of $2 per thousand for every taxpayer in the state of New Hampshire. So I look at you
and say, "remember, you know it's a tough vote when you say I voted for
gambling". But every one of you is going to have to go back to your district and look at those numbers with that property tax relief because
Portsmouth becomes a receiver town. Portsmouth is no and 1.7 million
dollars, they are a receiver town of 1.2 million and not only that, but they
have to raise less at the local level and I think Senator Below made good
state.

Now we

reference to that. It's less money that needs to be raised at the local level.
So look around and remember, when you go to your constituents and say,
"you know I had an opportunity to reduce your property taxes by $2 but
I had to vote for gambling, so I couldn't do it", I think we're talking about
a pocketbook issue. I think we should be looking at it and I think it's
important enough that we should go through this bill because I'm not
going to have that public debate, so we should debate it here. Well, Senator I hope so. Because the public should have an opportunity and not just
us Senators voicing in on it. So we will talk about it a little bit longer,
and then I'll sit down and we'll wait to see if Cupid comes to visit or if
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we have a Valentine's Day Massacre and I think there are a lot of people
that are hoping that they don't have to go much further with this legislation. Because they've had legislations on the House side, but I certainly
would be willing to debate this situation with anybody. Maybe we don't
agree on the funding mechanism, maybe we don't agree on a lot of things,
but I think you will see that the changes we've made in this legislation
with the attorney general's advice, and I can tell you that even after we
put that amendment out, he still would like to see other changes, and I
don't think I have ever told anybody that I wouldn't make a change in this
legislation that they would offer up. I've asked Senator Below; I've asked
Senator Gordon out of respect to them because I believe that their knowledge in this Senate in legislation is important. I asked them not for their
vote, but to look at the original legislation and to offer up whatever
changes. They did so and I made those changes, knowing that Senator
Below probably would never vote for it. But I respect Senator Below and
Senator Gordon to the point that I asked them for their input with me
being a freshman Senator here. So with anybody that wanted to sit down
at the table and wanted to talk about this legislation, as Senator Fernald
said, "it's never been hidden". It's been available to anybody who wanted
to comment on it, and certainly Senator Barnes, the attorney general put
more than his two-cents in, I think it was more like $1.50. But with that
I made those changes and I respect them for that. Thank you.

SENATOR BOYCE: Senator Gatsas, you talked about sustainability and
you talked also about the Blue Ribbon Commission. Now it is my understanding that the Blue Ribbon Commission in their report gave a figure
of how much money could be brought in by gambling. But they also, I
believe, said that should Massachusetts happen to reciprocate and bring
in something similar that the revenues would drop by about 80 percent
so is that not what the Blue Ribbon Commission said and wouldn't that
have a severe impact on this? And as a follow-on to that, also I understand that unless this has changed, that your bill would have the state
owning the machines and if that was the case and Massachusetts did
bring in their own gambling and a drop of 80 percent happened, then
would not the state be sitting here with 80 percent of the machines not
useable and we would be on the hook for the cost of those machines and
nothing to do with them?
SENATOR GATSAS: Senator Boyce thank you for the question. The Blue
Ribbon Commission did say that. They said it because the machines would
be at the four racetracks and that if Rockingham Park and Suffolk Downs
later put those machines in, the revenue might not be sustainable. I don't
think for one second that those machines would be sustainable at those four
locations if Massachusetts put them in. I agree with you. That's why I say
that the north country is where the biggest part of this revenue is going to
come from. This bill doesn't eliminate; it's an eight licensing bill. Doesn't
include the racetracks? It does not include them? It allows them to bid on
a fair and level playing field with everybody else. So the sustainability is
there because of the north country and the second question you had was?

SENATOR GATSAS: Thank you. The first thing I
I

attempted to do when
put this legislation together was to try to put the state of New Hamp-

shire in

an absolute no-lose

situation. If you look at the bill, this bill calls
to be distributed. The techthe state; the state does not
lease with a technology propercent of the gross revenue.

percentage of revenue from all sides
nology provider will receive 6 percent, not
own the machines. The state enters into a
vider and that technology provider is paid 6

for a
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The state enters into a facilities license with any location in the state,
and that facility licensee is paid 8 percent of the gross. So the state is
at zero risk and for an investment, in for an awful big return. There is
no risk to the state. If we could get into a business tomorrow, you and
I, that showed a return of $226 million without any capital outlay, without any risk, would you take that opportunity with me?
SENATOR BOYCE: It depends upon what the business was.
SENATOR GATSAS: Thank you.
SENATOR HOLLINGWORTH: Yes. I was told and I can't seem to find
it here that this would allow for the communities to vote whether they
wanted it in their community or not.

SENATOR GATSAS: Senator Hollingworth thank you for that question
because certainly this bill is long enough and I appreciate the question
because it does call for that. It calls for local control so as I was saying
if 24 Senators voted for it, and 400 Reps, voted for it there would be one
video lottery in the state of New Hampshire left for local communities
voting for it. Now at one point Senator Barnes had a problem with that
when we talked about it in Ways and Means because it allows for selectmen with a super majority and aldermen in a city or town to vote for it
with a super majority and the local control would have then left and
there wouldn't have been a local vote. I removed that from the bill. So
every city and town must vote for. There's also been, and I haven't been
able to amend it, I had a conversation with some other senators that said
to me that if we put a 60 percent majority in the bill that they would
vote for it. I haven't been able to make that amendment but certainly I
would entertain that

if

we

got to a situation where

we

could get

it

to a

debate on the floor at Finance.

SENATOR HOLLINGWORTH: Further question.
SENATOR GATSAS: Certainly.
SENATOR HOLLINGWORTH: Senator Gatsas I

don't know whether
you know but the town of Hampton while there is a liquor store on the
highway, in fact there are two on each side of the highway in the Hampton area, has always voted against having a liquor store in the town. So
it would seem to me that, and they went ahead and put the liquor store
in even though it was on Hampton land that the state was able to purchase the land and so it became state property and they went ahead and
put the liquor store in. So I wonder whether the community would have
any say if it's on a state highway? On the turnpike?

SENATOR GATSAS:
at the liquor stores?
to

put them there

is

my original bill
intent
one's gone.
not there. This is about local control and facilities.
Well

I

think you're referring back to

That was the

original

bill.

That

My

SENATOR HOLLINGWORTH: But I thought it was still at liquor stores.
SENATOR GATSAS: No, it's not. That's totally gone. That's been removed.
That's why I think it's important again to have this public debate so
have the opportunity to go through this bill.

SENATOR DISNARD:

we

Senator Gatsas, it is easier for me to understand,
take the column, third from right the 906,000 is in parentheses
third column from the right, and may I add that as a benefit to the difference between the next to last column that this would mean approximately $2 million change in the benefit to Claremont?

may

I

SENATOR GATSAS:

That

is

correct.
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Manchester would be

receiv-

ing close to twenty-some-odd million dollars differential?

SENATOR GATSAS:

go through this slowly senator. If we go to the
one thing, whenever we're talking in here that
the important thing is to get something in front of somebody to see what
happens to their hometown or the towns that they represent. I gave that
to everybody a week ago, I would have hoped that everybody would have
kind of perused through it and took a look at it and saw what the reflection was. But Senator Disnard, let's go to Claremont. If you look at
the second column and you see $10,398,433, that's the total cost of an
adequate education in the town of Claremont. Currently, under the rate
of $5.80 they raise $2,627,000 at the local level. If you go down to the
last, second to the last column, they get $7, 770,000 from the state on
an adequate education grant. If you go to the fourth column, with reducing the property tax to $3.80 you would then only have to raise $1.7
million at the local level and you would get a grant from the state of New

Claremont

Hampshire

If we

line, I notice

for $8,676,000. So, yes Senator, the difference is
it's closer to two.

somewhere

around $1,000,000 more,

SENATOR DISNARD: Thank you.
SENATOR MCCARLEY: I appreciate the time you've taken to walk those
of us through the bill that you have done. One question in looking at your
bullet points on the bill, I was under the impression there had been discussion about this issue of repeal if a constitutional amendment is passed
relative to education funding. These bullets indicate that's still here.
Would you mind telling me again exactly what that's about?

SENATOR GATSAS:

That was put in so that if a constitutional amenddid pass, that this would go away because obviously this portion of
the state property tax is being raised to fund education. So if that happened and the constitutional amendment passed and said we don't need
the property tax to raise revenue for an adequate education, then this bill
would not be here. We wouldn't have to raise those dollars. Go ahead.

ment

SENATOR MCCARLEY: Well, how do we know that? If we assume that
our obligation to provide an adequate education is eight hundred, nine
hundred, a billion dollars, I guess it's just a little bit confusing to me this
sort of generalness of a constitutional amendment. I mean is it a specific constitutional amendment that repeals a statewide property tax
that we're talking about? Would that be the constitutional amendment
that would make this bill not necessary?

SENATOR GATSAS: Yes.
SENATOR MCCARLEY: Okay, thank you.
SENATOR COHEN: Expanded gambling is not a solution and
all

know

this is not going to

become

law. In the past,

I

I

think

we

had supported

some gambling with the idea of benefitting the donor towns. I represent
some donor towns. But there are other better choices. It has become clear
to me since my vote in the past that gambling doesn't pay, it costs. Its
benefits are just not there, the costs are very high to the state of New
Hampshire. In the interest of time, there are about 25 more bills; I'll
limit my comments to that.

Question

A roll

is

call

on the adoption of the committee amendment

was requested by Senator

Seconded by Senator Barnes.

Pignatelli.

(#2228).
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SENATOR BELOW:
for a

14

FEBRUARY

wanted to speak
heard someone
the question on moving the question or are you go-

I'm not quite sure where we're

second time but

move

2002

I

didn't raise

my hand

at. I

because

I

to question. Is
ing straight to the vote?

SENATOR KLEMM:

I'm sorry, you're correct Senator Below. We have
if you want to move to question, you'll
vote in favor you'll vote yes, if you're opposed, you'll vote no.

adopted to move to question. So

The following Senators voted

Yes: Burns, McCarley, Flanders,
Disnard, Eaton, Francoeur, Gatsas, Barnes, O'Neil, D'Allesandro,

Klemm.
The following Senators voted No: Gordon, Johnson, Boyce, Below,
Roberge, Fernald, O'Hearn, Pignatelli, Larsen, Prescott, Wheeler,
Hollingworth, Cohen.
Yeas: 11 - Nays: 13

Amendment failed.
SENATOR MCCARLEY: Motion

to table.

SENATOR KLEMM: Okay we have a motion to table.
SENATOR BELOW: Parliamentary inquiry, if I believe
to vote on inexpedient to legislate, could
back to the table?

SENATOR
SENATOR
SENATOR
SENATOR
SENATOR

KLEMM:

If you're

PIGNATELLI:

opposed

I

now

the time is now
vote no on moving this

to tabling the bill, you'll say no.

Roll call.

KLEMM: Roll call has been requested, is it seconded?
COHEN: Seconded.
KLEMM: Roll call is on tabling the bill.
Senator McCarley moved to have SB 198-FN-A, expanding the author-

ity of the sweepstakes commission to establish a 2-year pilot program
for video lottery games at state liquor stores, and making an appropriation therefor, laid on the table.

A roll

call was requested by Senator Pignatelli.
Seconded by Senator Cohen.
The following Senators voted Yes: Burns, McCarley, Flanders,

Disnard, Roberge, Eaton, O'Hearn, Francoeur, Larsen, Gatsas,
Barnes, O'Neil, D'Allesandro, Klemm.
The following Senators voted No: Gordon, Johnson, Boyce, Below, Fernald, Pignatelli, Prescott, Wheeler, Hollingworth, Cohen.
Yeas: 14

-

Nays: 10

Adopted.

LAID ON THE TABLE
SB 198-FN-A, expanding the authority of the sweepstakes commission
to establish a 2-year pilot program for video lottery
quor stores, and making an appropriation therefor.

games

at state

li-

SB 355-FN, relative to campaign contributions and expenditures. Public
Affairs Committee. Vote 3-2. Inexpedient to legislate. Senator Francoeur
for the

committee.
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SENATOR FRANCOEUR: I rise to recommend on behalf of the PubUc
Affairs Committee that SB 355 is inexpedient to legislate. This legislation creates taxpayer funded political campaigns. Up to $6,000,000 of
General Fund Revenue would be used to finance fringe candidates, many
of whom are unable to raise money on their own to run a campaign. The
committee voted 3-2 that this bill is inexpedient to legislate and I encourage the Senate to do the same.

SENATOR BELOW:
tee

I would like to speak in opposition to the commitactually, slow down, I wanted to move a substitute
motion.
to pass and I'd like to speak to

amendment and

motion of ought

my

SENATOR BELOW:

I'm trying to layer back down to where we were bethink, a very important bill to pass. This bill creates a
clean money alternative to the accepted and growing reliance on special
interest, private money to fund candidates for office in this state. We have
seen in recent years of rapid run-up in the cost of campaigns in this state.
In the last election cycle about $1.5 million was spent for the twenty-four
seats in this chamber - an unprecedented amount. We had four races for
the Senate that broke the all-time record for spending for races for the
Senate. On average it was over 60,000 spent per seat for this Senate, for
a job that pays a hundred bucks a year. Increasingly people who don't have
money or are not connected to money can't seriously consider running for
the Senate, much less executive councilor or governor. The question is
whether we're going to have government of the people, by the people, for
the people and in doing so create an alternative that allows people to run
for office using public financing. Yes it's public money; it's public office. It
does not enable fringe candidates to run for office. You have to qualify by
getting a large number of small contributions from qualified voters in the
district you seek to represent, for the Senate three hundred, for the executive council one thousand, for the governor five thousand. The states
of Maine and Arizona both enacted legislation, which is very similar to
this. In this past election cycle there is really no evidence of fringe canlot of people ran from both
didates running for this. It was well received.
parties using the public funding, candidates who said they would never
have considered running before ran and some defeated incumbents from
both parties. Republican and Democrat, and they did so in a way that was
very refreshing. They didn't have to spend their time raising money, soliciting money from large vested interests to contribute to their campaigns, they could focus on communicating with the people, getting their
ideas across, and trying to represent the public interest. What happens
if someone qualifies is that they have to subscribe to a voluntary spending limit, which is funded with the public money. They're not in a position to raise private money unless in fact there isn't sufficient money
unless the fund is prorated because then there isn't sufficient money in
the fund. There is a provision that they could make up the difference
through limited private contributions. It's important to note that the bill
does not fund this at this point in time. It creates a framework for this.
The decision on how much to fund has to be made separately. It is possible by creating the fund that somebody could privately give millions or
even a large sum of money to enable to fund to go ahead because it is
possible to accept private contributions. The reason to do this now, even
though we're not making a funding decision, is it creates the framework
and allows the next governor and the next legislature to consider this in
the budgetary process and in the budgetary priorities. I think it's an important step to returning the electoral process to the people and to the
public, and I would urge the body to pass this bill.
fore.

This

bill is, I

A
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SENATOR FERNALD:

There's been a lot of discussion about campaign
week or so. Last night I heard on the radio or maybe
it was this morning Congressman Delay testifying down in Washington,
and he said that money doesn't affect the political process, and he doesn't
think anybody in Congress is affected by the money they receive in contributions. I also recall a couple of weeks ago Senator Below saying that
he is aware of his big contributors and that it makes a difference and I
would suggest to you that Congressman Delay's statement should be
laughed out of court and that Senator Below is the one who has given a
true picture of the process and I know that you know that Senator Befinance in the past

low

is correct. I

am

pretty sure

I

could

tell

you, off the top of

my

head,

anybody who'd given me more than $500 and I bet all of you could do
the same and yet I bet you couldn't remember all the people who gave
you $25. I know I can't. Money affects the system. Money can corrupt.
It doesn't necessarily corrupt us but it does affect the system and this
bill allows us a different way. Voluntarily, you want to raise money the
old-fashioned way? You can do it. But this gives an alternative to those
people who do not want to go out and look for the big money and then,
in some sense, be beholden to it. We can have a different sort of political system, we can have a system that is more open, allows more people

who are not necessarily connected with other people
money can become part of this process. We always
on being a citizens' legislature, but with the amount of

to participate, people

them

who'll give

pride ourselves

big

money you need to raise to be elected to this Senate, and in some cases
some of our House seats, the average citizen is frozen out of the process. This would make it possible for those people to again be part of a
citizen legislature. Thank you.

in

SUBSTITUTE MOTION
Senator Below moved to substitute ought to pass for inexpedient to legislate.

A roll

call

was requested by Senator Fernald.

Seconded by Senator Barnes.

SENATOR COHEN: Parliamentary inquiry.
SENATOR COHEN: Just for clarification, this

on the ought to pass mo-

tion, right?

SENATOR KLEMM: This is on the
SENATOR COHEN: Thank you.

substitute motion of ought to pass.

Yes: Gordon, Below, McCarley,
Disnard, Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

The following Senators voted

HoUingworth, Cohen.
The following Senators voted No: Bums, Johnson, Boyce, Flanders,
Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

Klemm.
Yeas: 12

Motion

-

Nays: 12

failed.

Question

is

on the committee report of inexpedient

A division vote

is

requested.
Yeas: 14

Committee report

-

Nays: 10

of inexpedient to legislate is adopted.

to legislate.
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SB 363, establishing a committee to study economic distortions associated with property taxation. Pubhc Affairs Committee. Vote 4-0. Ought
to pass, Senator Roberge for the committee.

SENATOR ROBERGE: Senate Bill 363 is a piece of legislation that would
establish a committee to take a hard look at property taxation and all of
its implications. Property taxes account for nearly two-thirds of all tax
money collected in the state of New Hampshire, and we, on the Public
Affairs Committee, feel it is worthy of study. There have been many points
made about the impact of property taxes, but none of them can be reasonably backed without a good hard look at the issue. Public Affairs voted
unanimously that SB 363 ought to pass.
Adopted.

Ordered to

third reading.

SB 374, relative to campaign expenditures. Public Affairs Committee.
Vote 3-2. Inexpedient to legislate. Senator Roberge for the committee.

SENATOR ROBERGE:

recommend on behalf of the Pubhc Affairs
inexpedient to legislate. Senate Bill 374 requires a candidate to be responsible for independent expenditures made
by a political party, a political committee of a party. No candidate should
be held accountable for political spending by a third party. The committee voted 3-2 that this bill is inexpedient to legislate and I encourage the
Senate to do the same. Thank you. I defer questions to Senator Francoeur.
I

Committee that SB 374

rise to
is

SENATOR FERNALD: I'd like to make a substitute motion of ought to
my motion.
SENATOR FERNALD: This bill has to do with the voluntary spending

pass and speak to

caps in our law. If you're running for Senate and you take the voluntary
spending cap you can spend $20,000 in the primary and $20,000 in the
general election. There is a glaring loophole in this law and that is that
the party can spend money on the candidate's behalf, and as long as the
party doesn't use the word "elect" or "defeat", then it's not considered an
expenditure of the candidate and therefore doesn't count towards the
spending cap and I'll make the observation that no one knows this better than Senator Eaton because he's experienced it himself. Though I
think all the rest of us have too, in some measure, in the last election. The
intent of this bill is to bring some truthfulness to the voluntary spending
caps. Because what we have people doing is saying, "I'm taking the spending cap" and then they arrange for the party to spend a whole lot of money
on their behalf bashing their opponent and this just very simply says, "if
the party spends money bashing your opponent, it counts as money you've
spent towards your expenditure cap. It is simply a truth in labeling. If
we're going to label ourselves as being subject to a voluntary spending cap,
then, by golly, we really should live by it. I've had some people say to me,
"well what if I'm concerned that some PAC is going to get in the middle
of my race and spend money against me, shouldn't I be able to get my
party to spend money defending me? And my answer is, "If you think
you're going to be in that situation, don't take the voluntary spending cap,
but don't try to have it both ways". Don't try to say, 'I'm abiding by the
cap' when you really plan to go to the party and bust the cap. And I do
think the committee report was that this would count independent expenditures by third parties, committees, as counting against your expenditure cap. That is not true. This only applies to money spent by your own
party. So if Sierra Club comes in or NARAL or Right to Life or whatever
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comes in and spends money bashing your opponent or boosting you, it
doesn't count towards your spending cap. This only has to do with your

own party spending money on your

behalf.

SENATOR BOYCE: Question of Senator Fernald. You mentioned Sierra
Club or NARAL or Right to Life, you're a candidate for Senate and you've
taken the cap and unbeknownst to anybody outside of anywhere you
come out and express that you are pro-choice, politically correct and this
is after you've taken the cap and nobody asked you beforehand. You didn't
know you were going to get attacked on this and all of a sudden Right
to Life comes out and spends $100,000 advertising against you. How do
you respond? You can't. Isn't that right?

SENATOR FERNALD: That's correct.
SENATOR BOYCE: And so this is very fair. This is a fair system.
SENATOR FERNALD: What is unfair is when someone says, "I'm abiding by the spending cap" when they're not really. Because in that situation, what you're suggesting is the candidate who's the target of this
third group should be able to go to the party and say, "spend a whole
bunch of money on my behalf and that doesn't count as money spent
by that candidate. You're trying to have it both ways. I'm abiding by the
cap, but by the way, spend $40,000 on my behalf.

SENATOR BOYCE:

Follow up? But the money spent by Right to Life
doesn't count against your opponent's cap, and so he's in effect getting
lots of additional help which you can't counter. How do you counter somebody coming out of the blue after you've taken the cap and spending lots
and lots of money against you and your party cannot come to your aid.

SENATOR FERNALD:

If you think that's going to happen don't take the
don't try to have it both ways. You don't, I know this is a politically incorrect word, don't lie to the voters. Don't tell them I'm limiting my spending when you're not because you're asking the party to spend
$50,000 on your behalf.

cap.

But

SENATOR BOYCE: Thank you.
SUBSTITUTE MOTION
Senator Fernald moved to substitute ought

to pass for inexpe-

dient to legislate.

A roll

call was requested by Senator Fernald.
Seconded by Senator Below.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

HoUingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

Committee report

SB

-

Nays: 13

failed.

of inexpedient to legislate is adopted.

397, prohibiting smoking in restaurants in New Hampshire. Public
Affairs Committee. Vote 5-0. Inexpedient to legislate, Senator Barnes for
the committee.
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397 was sponsored by our own Sena-

tor Wheeler and she asked the committee to make it an inexpedient to
legislate piece of legislation, and for that, the committee thanks her.
Now, she wasn't there but a lady from the Lung Association came in to
speak for her. Senator Wheeler was tied up in another meeting at the
time the sponsor of some other piece of legislation, and the committee
did appreciate that because the Public Affairs Committee thinks that
this is an ongoing issue in the state and it's sure to come up again. We
in the Public Affairs Committee feel that this is a decision that should
be made by the individuals involved, both the restaurant owner and the
diner. For the owner of a restaurant, it is an important business decision, one that carries heavy economic consequences, and I can speak
from experience but am not going to because it's late. No matter what
they choose. For the diner it is also a choice. For those who want to dine
in a smoke-free environment the American Lung Association has a list of
smoke-free restaurants, which at the last count was up to 275. 1 think that

the American Lung Association has done a terrific job working with restaurant owners and lounge owners throughout the state of New Hampshire. They started out with zero, now they're up to 275 that have gone
along and done it and the majority of the committee doesn't feel that the
state, with all the regulations we put on the business person to once again
come in and tell the business person what to do. Let the businessperson
and the diner make their own decisions. So the committee unanimously
ask that this bill be inexpedient to legislate only because of that and because the sponsor, Senator Wheeler, asked us to do that. Therefore, we
did her the courtesy of doing what she asked. Thank you.

SENATOR WHEELER: Senator Barnes is absolutely correct. I did ask
that the bill be made inexpedient to legislate not for the reasons that
the committee seems to have had, but periodically I do try to face reality and I saw what happened to a similar proposal in the House and
realized that this was not the year to pass this piece of legislation and
I do encourage the local communities to adopt ordinances, but I would
state that I do believe it's a very important part of public health policy
that the state should embrace and I'm not going to give up on this effort. Thank you.
Committee report of inexpedient to legislate is adopted.
SB 322-FN-A, relative to funding for kidney dialysis patients and making an appropriation therefor. Public Institutions, Health and Human
Services Committee. Vote 3-1. Inexpedient to legislate. Senator Prescott
for the

committee.

SENATOR PRESCOTT: The committee asked that the full Senate voted
inexpedient to legislate. The prime sponsor had very, very important and
good things to say about this legislation, however, we didn't get as much
public input or department input or agency input on this bill. It raised
some concerns for the need. I understand that this is a very important
situation, however, questions about what represented an emergency situation were also not resolved. The committee recommends inexpedient to
legislate. Thank you Mr. President.

SENATOR FERNALD:

I had a question for Senator Prescott. I think
see in this bill, I'm just reading it quickly, it's $30,000 to help
fund the cost of transportation for kidney dialysis patients and my understanding is that there are people who need dialysis but who have
difficulty getting to the machine. It just seems like a small amount of

what

I
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money for what would be a huge benefit for those few unfortunate people
who are in that situation and I'm just curious, why did the committee
think this $30,000 wasn't a good expense of our money?

SENATOR PRESCOTT: Because it's hard to decipher which is the most
important place to spend our money and the committee had a hard time
deciding that. It was also considered we are in a deficit year, and there
were questions about what represented an emergency situation and that
was not resolved. How do you decide what is the best thing to do with
the money that the people give to the government to take advantage of?
SENATOR WHEELER: It was not a unanimous vote and some of us felt,
one of us anyway who was there, felt that we did know which ones would
meet the emergency needing transportation to dialysis and wasn't very
much money. I do think the issue was money ultimately, more than anything else. Thank you.
Committee report of inexpedient

to legislate is adopted.

SB 330, relative to the use of epinephrine by emergency medical care
providers. Public Institutions, Health and Human Services Committee.

MAJORITY REPORT: Ought to pass with amendment. Senator O'Hearn
for the

committee. Vote 3-2

60 percent of our EMTs are EMT Basics,
Intermediate and Paramedics. The EMT Basics are not allowed to
carry epinephrine, but can assist a patient at administering the patient's
own auto injector. Now interestingly enough, the chair of the Medical Control Board wrote us a letter and said that last summer they approved use
of epinephrine in the back country by basic EMTs who have wilderness

SENATOR WHEELER: About

EMT

training and certification. So I assume there's some feeling that if you're
in the backcountry, not necessarily in Colebrook or something, but in the
back country, that maybe you should have access to epinephrine - it is an
interesting thought. The Intermediates can have an optional training
module that allows them to carry and administer epinephrine and paramedics can carry and administer epinephrine. We had a lot of testimony.
The testimony against the idea of allowing
Basics to do this, I believe, was flawed and more scare tactics than anything else. Also with the
research done in the U.K. it wasn't done by a pediatrician, but in any
event that did upset some people on the committee. But I felt that this
was very important testimony. That many other states are already saving lives with legislation or regulations that permit all levels of EMTs to
carry and administer epinephrine. Half of the states are safer that New
Hampshire because of the actions they've already taken. The good example of lives being saved is demonstrated in the state of Washington.
The Kristine Kastner Law was passed in December of 1999 following a
12-year-old's death from anaphylaxis. Kristine was given a cookie given
finely ground peanuts by a neighbor who was unaware of her peanut allergy. Although the EMTs arrived four minutes after the 911 call she was
in cardiac arrest and the law at that time did not allow the EMT Basics
to give her epinephrine. Paramedics arrived 13 minutes after the 911 call
and did give her a large dose of epinephrine but were unable to counter
the effects of the peanuts. She died a short time later. Just 2 weeks after
the new law went into effect; the first person in the state of Washington
to be saved by the new law was a woman with a known walnut allergy.
She went into anaphylaxis following a bite of a gourmet pizza that was
sprinkled with walnuts. She did not have her own epinephrine with her,
had it not been for the new law she would have died. In the year 2000,

EMT
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year the law was in effect, the state of Washington tracked the
Basics responded to. There
of anaphylactic reactions the
were twenty-six. Fifty-eight percent of the reactions were due to bee
stings, nineteen to food, and eight to medications. Eighty-five percent of
the patients were adults. Sixty-two percent did not have prescriptions for
epinephrine. These were first time episodes. Of the thirty-nine percent
with their own epinephrine pens, 10 percent had expired prescriptions.
Of the twenty-six reactions the condition of six completely reversed with
Basic. The condition of
the administration of epinephrine by the
nineteen improved significantly with the administration of epinephrine
Basic. Only one reaction was irreversible. In the year 2000,
by the
twenty-five lives in the state of Washington were saved as a direct result
of the passage of this law. Because it mandates the ability of
Basics
to carry and administer epinephrine. One of the pieces of testimony I want
to bring to your attention, it was a young man twenty-one years old, he
lives in Derry, he's a senior at St. Anselm's college. He has asthma, and
he's deathly allergic to peanuts and tree nuts: "Every day and minute of
the

first

number

EMT

EMT

EMT

EMT

my life I must carry epinephrine by my side. As one can observe from the
previous example, I needed multiple doses of epinephrine to save my life."
He

goes on to say luckily he was in close proximity of a hospital. Then he
says if travel time to a hospital were only twenty minutes, a very short
amount of time, even in a city such as Manchester, it still might be too
late for a person suffering from an allergic reaction: "In less than 1 hour
I went from being medically absolutely fine to critical in which my life was
severely threatened. A short time of twenty minutes is essential in the
treatment of a severe allergic reaction. By allowing EMTs to carry epinephrine, you cut down on the time in which the medication is given. A
simple twenty minutes is the difference between life and death for many
people in our state. The EMTs have the ability to save many lives without epinephrine they are helpless in saving my life in an allergic reaction."
The amendment presented to the committee is useless. The Medical Control Board already has the power to allow EMT Basics to use epinephrine.
They have chosen not to do this. They're still studying it. Twenty-five
states, including Massachusetts, Connecticut, and Rhode Island have
adopted similar legislation believing emergency providers should have
these lifesaving tools. I believe very strongly that we need to take advantage of a proven lifesaver and support the bill as introduced. One more
objection that was raised in our debate was the legislature somehow
should not say who can administer controlled substances. Well, the legislature does it all the time, whether you like the fact that we do or don't,
sometimes it's the only way to get things done. In 1985 it was the legislature that allowed advanced registered nurse practitioners to prescribe,
to give them prescriptive privileges. The doctors would never have allowed
that. The legislature had to step forward and say, "our ARNPs are trained
and able to do this under their licensing conditions". We talk about the
scope of practice all the time in the legislature. You may not like it, you're
going to have a bill about optometrists and opthalmologists, but we deal
with these things in the legislature. So I urge you to pass this bill as introduced. Thank you.

SENATOR BARNES: Question of Senator Wheeler.
SENATOR WHEELER: Yes.
SENATOR BARNES: Senator Wheeler, do you have knowledge of how
many people have passed away in New Hampshire because epinephrine
hasn't been handy?
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SENATE JOURNAL

14

FEBRUARY

2002

SENATOR WHEELER:

No, I don't Senator Barnes. I have some statisthat say based on our population 26,000 residents in New Hampshire
have food allergies and many more are allergic to bees, medications, and
latex, that approximately 370 anaphylactic episodes will occur each year,
265 are first time episodes and with the situation we're in now many of
these people would not have access to epinephrine, but I do not have
death statistics. But nor are there statistics that say an
somewhere
else in another state that allows the
Basics to administer epinephrine, that they've been causing cardiac arrests by administering it.
tics

EMT

EMT

SENATOR BARNES: Thank you very much.
SENATOR O'HEARN: This is a concerning bill. I am a sponsor of the bill
and thought as I signed on to it that it made complete sense to me and
then when I received a letter on it asking me to support it, I said, "yeah",
I had no problem, I signed on to it. Then I got five letters, then I got ten
letters, then I got fifteen letters, and I said, "there's something I'm missing here". Senate Bill 330 is a piece of legislation that is most important,
and I think we're all in agreement that epinephrine is an important piece
that paramedics and EMTs should be carrying. But the question is the
training of the EMTs. I've sat through here and listened to debates and...

SENATOR FERNALD: I have a question of Senator O'Hearn. If I were
an EMT, trained, licensed, and so forth, am I permitted under our law
to administer any medications?
SENATOR O'HEARN: I believe you're allowed to give the medications
that are prescribed to the patient, but I'm not positive about that.
SENATOR FERNALD: Follow-up question?
SENATOR FERNALD: What I've understood from what Senator Wheeler
said is that we have circumstances, emergency circumstances, where someone needs this epinephrine very soon and that the first person on the scene
is likely to be an EMT who, and not a doctor or nurse, someone who is
permitted under our law to administer medication, and so what I'm understanding her to say is we should give EMTs who have been trained the
ability to administer this type of medication. I guess my question to you is,
do you believe from what you heard in testimony, what you've seen in letters, that there's no amount of training that we can give to an EMT to give
us confidence that they can make the right decision whether to administer this drug or not and save someone's life and that, therefore, we should
not take the risk, don't pass this bill and not allow them to do it.

SENATOR O'HEARN: Senator Fernald I believe there is training that can
be done for the EMTs and that's why we had EMT Basics versus EMT
Intermediate versus paramedics. My concern, that was addressed by the
medical community, and these are emergency physicians that deal with
this, that EMT Basics cannot recognize adverse effects and because of
that, this is not the appropriate way of doing it with the original piece of
legislation is not the appropriate way of having epinephrine being administered. It should be done with the correct protocol, which is through the
Medical Control Board. Another interesting piece to this. Senator Fernald,
was that the allergist had never approached the Medical Control Board
on how to work with them on this. After the hearing. Dr. McVickers met
with the allergists and they agreed to meet with him.

SENATOR FERNALD:

understand Senator Wheeler's exSo if we pass the
committee amendment which puts this question, if you will, to the Board,
they won't be able to say EMTs should be able to do this because we
planation correctly

Follow up.

If I

EMTs cannot administer medication.
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haven't authorized it. All we're authorizing through your amendment is
that they will be allowed to give people who have already been prescribed
epinephrine to give it to them because apparently they're unable to act
on their own, but I guess my question to you is, Senator Wheeler had indicated that the experience from Washington where about half the people
who were given this drug on an emergency basis did not have a prescription and if we pass this amendment and the Board decides that an EMT
can decide whether or not to give this medication to someone who's prescribed for it, wouldn't someone with training also be able to figure out
whether someone has never been prescribed before but is having an allergic reaction, should be getting this medication to save their life?

SENATOR O'HEARN: If I understand your question Senator Fernald,
Basic should be allowed to administer a
you're asking me if an
prescribed drug to a patient that has not had the prescription given to
them. Is that your question?

EMT

SENATOR FERNALD: Yes.
SENATOR O'HEARN: I don't

believe it is the Legislature's place to put
that into law. I believe the correct place, the correct protocol, is what we
have already set up in the Legislature to have the Medical Control Board,
who are physicians that deal with medical emergencies, make that decision in Rules, and that's what the amendment does.

SENATOR FERNALD: The Medical Control Board, however,

cannot, even

EMT

Basic should be able
after they review the whole thing, then say an
to administer this. Isn't that correct? Because we haven't given the
Basics that authority under our statute.

EMT

SENATOR O'HEARN: The

Medical Control Board can through rules,
an EMT Basic has

give them that authority or control the training that
in order to administer the drugs that are necessary.

SENATOR FERNALD: Thank you.
SENATOR MCCARLEY: I think to

answer that question very directly
and head-on, and, yup, maybe people weren't listening carefully enough
when Senator Wheeler spoke. The Medical Control Board has already
done this. They've already given EMT Basics, it's just that it's only EMT
Basics that are out in the wilderness, and because the presumption, and
this is what we were told, the presumption is out in the wilderness hiking, they must be healthy enough to not be having a heart attack, so
therefore, they must be having an allergic reaction and an EMT Basic
would make that assumption and therefore should be able to administer epinephrine. Well, I find that interesting personally, and I found it
very difficult to support it. One of the other comments that was made
from an individual from the Medical Control Board was that this person had never actually seen an anaphylactic death and seemed to imply that he'd never really seen that many severe reactions from this.
Well, I don't do this often, but I personally have because I have one of
these kids. He's fortunately now twenty-one. But I can tell you now to
witness this by a 3-year-old kid is something you don't ever want to see.
Fortunately for me, it was his first reaction to peanuts, and it didn't
kill him. But if it ever happens again, he would not get to a hospital
in all likelihood. I think there is a lot in this bill that makes sense and
I would also say that in my opinion, the amendment, I appreciate Senator O'Hearn's work, the amendment doesn't do anything. So if you don't
believe that we ought to as a Legislature accept this and do this, then
don't do anything and somebody submit an ITL bill because the amend-
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doesn't do anything, and we shouldn't let ourselves think.
call up or down on what you think, but I just thought it
important to point that out. Thank you.

ment simply
So

make your

was

Senator O'Hearn on the question of the EMT Basics
do wilderness rescues, isn't it more likely what the Medical Control
Board thought at that point was the first responder on the scene might
very well be the only responder who could get there, therefore, they've
made a calculated risk that giving the epinephrine in that situation, although it may cause cardiac problems might also save somebody's life, and
they've made that calculation on the basis that the likelihood that an
intermediate EMT or advanced paramedic being able to respond and get
to the person in the wilderness in time to do anything was smaller and,
therefore, they decided to err on that side and it's okay just because they're
in the wilderness and they're not cardiac challenged because they're out
in the wilderness, but rather it's because the first responder might be the
only responder whereas in downtown Manchester, a second responder
might be only minutes away.

SENATOR BOYCE:

to

SENATOR O'HEARN: That's correct.
SENATOR BOYCE: Thank you.
SENATOR WHEELER: It's important

enough that I am going to ask
your attention for a little bit longer. The original bill says that a
person currently licensed under the provisions of this chapter and who
has successfully completed a course in the administration of epinephrine approved by the director pursuant to rules adopted by the commissioner, so already we've got a lot of checks in here, that the course
has to be approved, it has to be adopted under rules, and then if they
do all that, they shall be required to carry epinephrine as part of his
or her medical supplies whenever he or she is performing the duties
of an emergency medical care provider. According to the New Hampfor

EMS

website, and actually according to testimony, the state of
all its EMT Basics using the National Standard
Curriculum. According to Module 4, Lesson 4-5, titled "Allergies", the
EMT Basics in the state of New Hampshire are trained to recognize the
signs and symptoms of an allergic reaction. Their training also allows
them to determine the appropriate medical response including the adBasics are
ministration of epinephrine. In essence, all current
already trained in the state of New Hampshire, but if the Medical Control Board didn't like the training that they already are accepting, they
could require more. Because this allows them to do more, it allows
them to set their own curriculum, but it would say that when we call
for an ambulance because we're in an emergency situation, we expect
the ambulance to have what we need. Yes, in the wilderness the first
responder's probably the only responder. But in the case of anaphylactic shock, the first responder is probably the only responder you're
going to get anyway. You don't have time when you're near death to call
Basic, we needed a paraand say, "Oh my God, we've got that
medic, send somebody else". You don't have time for that. It's just plain
nuts. This is another turf war. It's crazy. The bill gives full authority
to the Medical Control Board to do the right thing. The zillions of letters we got were from parents of children with food allergies who are
in critical condition every time they go out and stop eating at home.
So I just have a real hard time, we allow lay people, you know you get
trained ten minutes in the doctor's office to give your kid shots with an
Epipen, and we don't think EMT Basics who have already been trained
officially to do this can do it? They can.
shire

New Hampshire trains

EMT

EMT
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SENATOR O'HEARN: I just want to touch on a few things that came
from the medical profession, The Objective and the EMT Basic: "At the
completion of this lesson the EMT Basic student will be able to recognize the patient experiencing an allergic reaction". Taken out of context
this line might suggest that an EMT Basic trained to this standard can
accurately diagnose allergic reactions and differentiate the many cardiac, respiratory, neurological, dermatological and toxic syndromes that
may mimic

allergic reactions. The all-important context, however, is a
basic course, which is 110 hours of instruction, seeks to impart the rudiments of emergency medical care to individuals of varied backgrounds,
usually with no previous medical training. Only two hours are devoted
to allergies. Ten percent of the skill required to safely give this drug is
in the use of the auto-injector. The other ninety percent is in correctly
analyzing the risk-benefit ratio. I could go on with this. But it's not that
I object to an
giving epinephrine I object to, parents requesting that
the legislature set into law how medication should be prescribed, we
have set the appropriate protocol by having the Medical Control Board
work with these people. These people should have followed the right
procedure by going to the Medical Control Board first. Not to the Legislature first. It was said today as I discussed this with Dr. McVickers
that he had a spirited discussion with the members of Food Allergy and
Anaphylaxis Network and that he believes that they have an understanding, and he invites them to be in touch with the Medical Control Board,
that they meet every other month, please to come forward and address
their concerns with them and they will work with them. Thank you.

EMT

MINORITY REPORT: Ought to pass.
tee.

Senator Wheeler for the commit-

Vote 2-3.

2002-2588S
08/04

Amendment
Amend

the

AN ACT
Amend

title

to

of the bill by replacing

SB 330
it

with the following:

relative to the administration of a patient's
by emergency medical care providers.

the

bill

by replacing

all after

own

prescription

the enacting clause with the

fol-

lowing:
1

ter

New Paragraph; Rulemaking. Amend RSA 153-A:20 by inserting afparagraph II the following new paragraph:
Il-a. Training and necessary equipment recommended by the board

concerning the administration of a patient's own prescription medication,
including but not limited to epinephrine, when that patient is incapacitated.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-2588S

AMENDED ANALYSIS
This

requires the commissioner of the department of safety to adopt
rules recommended by the emergency medical and trauma services board
concerning the administration of a patient's own prescription medication.
bill

Question

is

on the adoption of the committee amendment.

A division vote

is

requested.
Yeas: 13

Amendment adopted.

-

Nays: 11
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Ordered to third reading.

HOUSE MESSAGE
The House

of Representatives has passed a Bill with the following
in the passage of which it asks the concurrence of the Senate:

HB
trict

1411 FN-A, making an appropriation to the judicial branch
and probate court security.

title,

for dis-

SB 410, relative to large groundwater withdrawals. Environment Committee. Vote 5-0. Ought to pass with amendment, Senator Prescott for
the committee.

2002-2622S
06/10

Amendment to SB 410
Amend the title of the bill by replacing it with the following:
AN ACT establishing a commission to study issues relative

to large

groundwater withdrawals.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Commission Established. In recognition that the waters of New Hampshire are a precious, finite, and invaluable resource upon which there is
an ever increasing demand for existing, new and competing uses; and in
further recognition that an adequate supply of groundwater for domestic, agricultural, industrial, and recreational uses and for fish and wildlife is essential to the health, safety, and welfare of the people of New
Hampshire, there is established a commission to study ways to clarify the
hierarchy of water uses, to establish procedures to determine the most
beneficial uses for a specific water resource, and to establish a process by
which new water users would be required to develop the least impacting
alternative including consideration of regional water resources and water management issues, in order to best protect and preserve an adequate
supply of groundwater for the state.
2 Membership and Compensation.
I. The members of the commission shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
(c) An representative of a municipal water department, appointed

by the governor.
(d) The commissioner of the department of environmental services
or designee.
(e)

A representative of the International Bottled Water Association,

appointed by the governor.

Two members of the public, appointed by the governor.
Legislative members of the commission shall receive mileage at
the legislative rate when attending to the duties of the commission.
3 Duties. The commission shall study ways to clarify the hierarchy of
water uses, to establish procedures to determine the most beneficial use
for a specific water resource, and to establish a process by which new
water users would be required to develop the least impacting alternative including consideration of regional water resources and water management issues. This study shall include consideration of issues such as
potential impacts on New Hampshire's environment, other water users,
(f)

II.

SENATE JOURNAL

14

FEBRUARY

2002

287

municipalities, and the state's economy. The commission shall also evaluate whether there is a need for additional regulation to address different uses of water.
4 Chairperson; Quorum. The members of the study commission shall
elect a chairperson from among the members. The first meeting of the
commission shall be called by the first-named senate member. The first
meeting of the commission shall be held within 45 days of the effective
date of this section. Four members of the commission shall constitute a

quorum.
5 Report. The commission shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take effect upon its passage.

2002-2622S

AMENDED ANALYSIS
This bill establishes a study commission to study issues relative to
large water withdrawals.

SENATOR PRESCOTT:

Senate Bill 410 is a very comphcated piece of
Senate Environment Committee listened diligently for five
hours of testimony. I don't know if any of you have listened to five hours
of testimony, but our chairman did. Senator Johnson, I'd like to commend him on that five hours of testimony. It was for and against this
particular bill. The reason for such lengthy testimony is because of the
effect that this legislation has across the great state here of New Hampshire. Whether you are a water-bottling company or a landowner, you
might be affected by groundwater withdrawals. We as a committee felt
the best thing to do at this particular junction was to draft an amendment to establish a committee to study issues relative to the large groundwater withdrawals. Because of the length of the testimony received and
Senate deadlines fast approaching, the committee felt this amendment
to be the best compromise set forth. This was a unanimous decision by
the committee. We did consider many amendments and again we came
back to the idea of having five hours of testimony and being able to view
an amendment for ten minutes wasn't the proper action to take. We felt
the proper action to take is to have this go forward as a study when it
is appropriate to have all parties involved to come to the chair of the
committee as being formed and be able to give their input in a less contested atmosphere as was for five hours of this committee hearing. I
believe it's a prudent thing to do myself, personally, because it does have
broad effect on the groundwater of New Hampshire. We want to give this
the best hearing possible. We all know that our groundwater supply is
being harmed by, I think it's a hundred-year drought, and the point to
blame at a single large groundwater withdrawal or something that we're
trying to find a smoking gun is the wrong stance to take. I think it needs
to be done with cooler heads and longer time to look at it. I can appreciate the emotion over the situation. However, testimony also was that just
this past spring was newly enacted legislation that I believe a lot of the
people who came to this public hearing didn't even know existed and that
was the new large groundwater withdrawal rules that are in place now.
Env-Ws 387 and Env-Ws 388. I went over those in great detail before
the committee and, in fact, even a couple of the committee members
responded that, "I didn't know that". So I think that the five hours of
legislation.
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hearings was good to be a point to start on new legislation, such as dramatic as this and again, we did look at amendments to try and make
some quick fixes, but very inappropriate for the amount of changes that
are proposed. And again, 5-0 coming out of committee, the committee
decided let's study this, let's not make rash decisions. I would really commend to this Senate to be the Senate, the thinking part of legislation and
give this time to study. I hope you'll vote along with the committee on
this ought to pass as amended.

SENATOR BARNES: I commend the committee for their five hours
of testimony. Senator McCarley, Senator Barnes, and Representative
Musler probably attended ten hours of hearings in our communities
which I feel is a little more important than, perhaps, than the five
hours of meeting with the outside folks with the pressure. We listen
to our constituents, and I think that was very important. I think we
have a problem in the state. I have a problem because during the course
of the day, I've heard rumblings, "that Jack Barnes is trying to help
the governor". Now listen, I'm going to say this to you. I'm going to
vote for Senator McCarley's amendment not to send this to study and
if it's helping the governor, who cares! It's helping my constituents.
So those people who are accusing me of helping the governor, they can
say, "Jack is helping the governor". I could care less. I'm helping my
constituents. I'm not here to put the hooks to my governor. I'm here
to work for my constituents. That why I got elected and by God that's
why I'm going to vote for what Senator McCarley has coming up. I'm
sick and tired of outside sources telling me how I should vote, and
that isn't going to happen.

SENATOR MCCARLEY:

I would encourage people at this time, as much
respect Senator Johnson's work and I appreciate his expediting the
hearing as soon as we have the language available, I would ask us to vote
down this committee amendment, and I will then offer a floor amendment that was discussed in some detail and walked through at the public
hearing and has received a large amount of work and so I would like a
chance to address that, but at this point in time, in the interest of time,
I just would ask us to vote down the committee amendment, and I will
then offer the floor amendment.

as

I

SENATOR JOHNSON:

I want to voice my opinion relative to the bill
amended and I'm a cosponsor of this bill. But I found out shortly
after that when I looked at the stakeholders that had a lot at stake, I

as

found that at least I observed that they were never invited to the table.
So I have a floor amendment that will expand the number of people
who will be around that table to discuss this in a timely manner. This
is a very, very complex, complicated bill and to rush this through like
we're trying to do here, I just think it's just impossible to make it work
right, and there's going to be a lot of untended consequences for this.
So that's why I think it's very important to send it to study and get
some feedback and get something that we can all possibly agree to.

Thank

you.

SENATOR PRESCOTT: During the testimony there was a stakeholder
that came to testify and said that he would not be able to stay in business if SB 410 passed and he stated that he would be required to have
a million-dollar bond because he is a large groundwater withdrawal user.
So he went to his bank, and said, "you've loaned me $500,000 to start
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my

business, can you help me out with a bond for a milhon? He said,
"sure, give me a milhon dollars and I'll give you a million-dollar bond."
He can't do it, he'll be put out of business. The problem that I see is that
we're looking at what do our constituents want? I don't believe we've had
enough time to hear from all of our constituents. Because that person
who is a stakeholder is a constituent of Senate District 17 and I think
it's time needed to step up now and say, "let's just relax a little bit and
let's study this thing".

SENATOR BARNES: You're
he's going

bankrupt

is

saying that this individual that's telling you
a resident of District 17?

SENATOR PRESCOTT: He

has a business in District 17. I wondered
hasn't bothered to call me. I've been in the newspapers, I've
been in press conferences pushing this bill and I never heard a word
from him, and I still don't know who the person is. That is mighty
strange. Could you give me the name after today's session, I'd like to

why he

call

him.

SENATOR PRESCOTT: Certainly.
SENATOR BARNES: I can give you

a

list

of probably 60 or 70 constitu-

want this bill. That they'll be out of water, and I'm concerned
them, too and I'm concerned for this businessman, but I would like

ents that
for
to talk

with him.

I think this came on rather quick and my research of it shows that it's a very important, very deep-seated bill. I have
a problem that hasn't been brought up tonight with municipalities. We
have municipalities in the state in the same light who their water supply is owned by a private concern. Franklin, for example, wants to sell
their water works to a private concern. This bill affects that and if it's
a private concern, they cannot do the same things a municipality can.
This is why I think it should go to study. We should uphold the amendment and lets find out what we're really going to do with this thing because without knowing more about it, I can't vote for it although it may
be a very good bill. Thank you.

SENATOR FLANDERS:

SENATOR MCCARLEY:

Okay, in that case I will speak to the amendby the committee. I think one of the things we heard
in testimony quite regularly was that DES said yes. We passed the bill

ment

that's offered

we got the rules in place this last spring. But what are the things
we learned in the process of doing all that is that we have major loopin '98;

holes specifically dealing with commercial groundwater withdrawals and
they want to see those loopholes closed because they're concerned about
our natural resource and particularly when it is being used in a commercial way as opposed to benefit the public water supply and the first significant part of this bill does just that - does the clarification and that
needs to happen now. That is not in the amendment. The amendment
is about a commission to study the whole thing. To allow for whatever
time frame goes on well into next year, possibly, causing none of those
loopholes and I think that's very unfortunate and that is a part of what
is in the floor amendment, which is indeed, go ahead with the other significant piece in the floor amendment, has received a lot of attention and
discussion. I believe it will receive more attention when this bill goes to
the House, if it goes to the House, involves how do we let the public, I
believe that's the people who send us here, have a real voice in terms
of weighing in on their feelings about the use of one of all of our natural resources. I think it's an important component of the bill. I think it
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certainly tries to respond. We've put a lot of information into the floor

amendment that would guarantee that local communities would be
charged with the same scientific requirements in terms of analyzing
these projects, but it gives them a voice. We might have to work on that
part of it when the bill gets to the House, but I think it is highly critical at this point in time that we guarantee to the public that we do have
a legitimate voice. And sometimes folks, I hate to say it but sometimes
one public hearing does not necessarily at all give our citizens a sense
that they've got a role in the process of government, and when you get
down to a natural resource, I think that is a very legitimate concern
and

that's the other piece of

what the

floor

amendment

does.

Thank

you.

SENATOR WHEELER:

Senator McCarley am I correct in the reading
that we're about to vote on. That all it is, is another
study doing nothing to address the issues that our constituents are faced
with right now with their wells drying up, with the large withdrawals
taking place that it just puts it all up and studies it again?
I correct
that that's all this does?
of this

amendment

Am

SENATOR MCCARLEY: That's correct.
SENATOR WHEELER: Thank you.
SENATOR GORDON: Senator McCarley
and that

you've raised

what

is

my ma-

usurping local authority to control these
issues and we ordinarily at a very minimum would have planning and
zoning regulations, site plan reviews, those types of things that would
give local communities a say in what goes on in regard to the health,
safety, welfare of the community. Is anything in your amendment going
to usurp that authority? Will the local communities continue to be able
to control and manage water withdrawals and those types of projects in
the same manner they have in the past?

jor concern here

is

SENATOR MCCARLEY: Thank you for the question Senator Gordon. In
my amendment, nothing changes in terms of their current involvement
with anything to do with local planning and zoning and site owners' plans.
the amendment does require is that if a local community chooses
to adopt as a part of its regular site ordinance planning process, specific
language about commercial groundwater withdrawals, we then set in
statute in this amendment what would have to be included in that site
plan ordinance and what those things that are required are the very same
scientific pieces that DES uses to permit a project. So actually in many
ways, what I believe the legislation does is quite frankly strengthen local involvement. Now, so that answers your question.

What

SENATOR GORDON: Despite the fact that I'm completely satisfied with
your answer, I guess the question, what I heard you say was, "there would
be a burden of proof on the community, that they would have to prove that
in some way that this wasn't, and I guess what I'm saying is under today's
laws, most planning boards for example, a site plan review, would have
the discretion of saying, "you have to provide us with an impact study, an
environmental impact study.

SENATOR MCCARLEY: All of that is absolutely still in place. What I
think is important for you to understand is right now, the only entity
that can give a permit for this is DES for groundwater withdrawal.
Now as an example I'll use a very specific case that brought some of
this to our attention: the town of Nottingham's zoning board and planning board has spent some time on this project, and it has reviewed

SENATE JOURNAL

14

FEBRUARY

2002

291

the site plan and it's had some questions about the site plan. But it has
no ability to play any role in the actual permitting piece of groundwater withdrawal of this size. The amendment I have put in would allow
the local community to actually have, if they chose to, add to their site
ordinance plan the ability to weigh in on the permitting process for the

groundwater withdrawal

part.

SENATOR GORDON: Okay.
SENATOR JOHNSON: At the hearing there were

some people there who
had dug wells that had gone dry and that was no surprise to me. I've
been living in New Hampshire for forty-five years, and there are many
people who have dry wells all over the state that even with a very modest time of drought, their wells go dry and I can tell you that anybody
that's living in a home as a full-time residence and has a dug well, they're
taking a chance that that well, every so many years, is going to go dry
no matter what kind of withdrawal is in the dome of influence, their well
is going to go dry. So it's a very emotional issue and we all understand
that, but I think we have to look at the science part of it and make sure
that whatever we do we do right and I really have a concern about because it is such an emotional issue, that a community can trump the
state and just shut it right down. I just have a problem with that.

SENATOR PRESCOTT: The thought of large groundwater withdrawal
having an effect upon people's wells running dry is a frightening thought,
and I can appreciate that. However, the facts are: DES, when they offer
a permit for large groundwater withdrawals, they first have to have major
testing done at twice the permitted production volume, so that they can
see an impact of the area. What's going to happen in that zone of influence around that large groundwater withdrawal and to do that scientifically what they use are monitoring wells. So what they will do is produce
water out of a single well and monitor wells far distant from where they're
testing and drawing water out of and then if they prove that there isn't
an influence at that far monitoring well, they may or may not give a permit, but if they do give a permit, it will have stipulations that say, "continue to monitor that monitoring well". "If we see that there are adverse
implications of you drawing water at this production well because the
monitoring well has changed and dropping and showing that 'hey that
you're having a great deal of influence on the natural resources here, what
DES will do is say 'cut back on your production' ". There is great control
over protecting people's water supplies around a large groundwater withdrawal and I just wanted to make sure that after five hours of testimony
a lot of these things came up and as a committee, we decided that these
tidbits would come in and say, "you know there are a lot of things in place
already to protect our water supplies?" Yes, maybe there are because
hearing the other things of people that want this bill we need to study this
further. The other thing is, they talked about USA Springs. USA Springs
is the impetus of why this bill came forward and USA Springs is under
the guidelines of Env-Ws 388 and Env-Ws 387. They have to go through
this system of permitting to get the ability to remove water. Now this
permitting again was heard for quite a number of minutes in public testimony, is only given with stipulations if it's proven that there is no adverse affect on our groundwater supply. So first it's proven that there
will be no adverse effects. Then, second, if that permit is given, that
permit is given with stipulations. Anything even whispers of harming
our water supplies in New Hampshire, they will cut back. DES has the
authority to cut back on those large groundwater withdrawals. So to
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think that this, by studying this bill, is doing nothing is wrong. Just
this past spring, less than ten months ago, those rules were just enacted. I think it's time that we see what's being done already, realize
that we have great standing to protect our environment now and yes,
maybe there are a few things that want to be looked at as amendments,
but is it the right thing to do on the Senate floor where we already have
a say where we're not going to have large groundwater withdrawals
just happen because we already have oversight by the DES. Why not
take prudence and say, "let's study this thing". I would appreciate that
you agree with the Environment Committee who heard five hours of
testimony, agreed 5-0 out of committee to set this onto a study. I would
appreciate if the Senate would go along with the committee amendment. Thank you.

SENATOR DISNARD: Senator McCarley do I understand from the news
reports that a community does not have, if I could use the word, veto
power, over DES if someone desires to get a permit to withdraw large
amounts of water, DES gives a private company this right and the waterworks in that community in the future, such as problems facing now
lead to larger withdrawals that the priority would be with the private
business and not allowing the community to withdraw more input.
I correct in that?

Am

SENATOR MCCARLEY: My
it,

understanding
probably correct Senator Disnard.

is

that

is,

as

I

understand

SENATOR DISNARD: Thank you.
SENATOR PRESCOTT: To address the idea that the communities don't
have any input is wrong. We had five hours of testimony on Env-Ws 388.
Env-Ws 388 has input from the community built into that legislation. If
you weren't there for five hours of public testimony, you don't know. I appreciate that you could just take the committee's recommendation 5-0 to
send this committee. When talking about our water supplies, I believe this
is a public trust. This is not a town trust. This is a public trust. That's why
we pay environmental people at the Division of Environmental Services.
They are geologists, they are professional engineers, they know the business - that's what they went to school for, that's what they were trained
in, and they are out there to protect our environment as being in the
public trust. They work for the state. All people of the state. We do not
have rights being a state in there union to tell the federal government that
we don't want to be part of your Clean Air Act. We don't tell them that.
It's a public trust. Clean air is a public trust. The Clean Water Act is a
public trust. We don't have local control over those things. Let's look at it
the same way as the state of New Hampshire. This is a public trust for
the state of New Hampshire's community water. Why would we want to
take that public trust and give it to a town when it is for the whole of New
Hampshire? Thank you Mr. President.

SENATOR WHEELER: No, perhaps I'm wrong in this, but hasn't the bill
and the amendment been drafted by the Department of Environmental
Services? Isn't this something that they feel that they need? That they
don't have the power to do it right now?
SENATOR MCCARLEY: Actually their opening testimony before the committee was that while indeed the new rules that Senator Prescott has
mentioned in the bill that went into effect 2 years ago are indeed in effect. What they have discovered is there are a couple of significant loopholes in their opinion that they think need to be dealt with and that is
the first part of the bill.
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SENATOR WHEELER: Thank you.
SENATOR PRESCOTT: Senator McCarley

do you have any idea how
took to draft the legislation or the rules for Env-Ws 387
and Env-Ws 388? And do you think that that legislation is just as large
as what we're contemplating here on the Senate floor?

many months

it

SENATOR MCCARLEY: You know Senator Prescott, I believe I was here
the legislation was passed, so yes I do and I am not suggesting the

when

work done

is

by any means gone by the boards. But you know it was
huge first step and shift in direction by this body to take
what we found out is we need to take another one and

quite frankly a
that step, and
that's

what DES

told us.

SENATOR PRESCOTT: And do you know how long that took? That step?
SENATOR MCCARLEY: I believe that you mentioned it several times
so I'm sure

I

would depend on you

SENATOR PRESCOTT:

to be absolutely accurate

about that.

wasn't here at that time. I don't know when
the conversation started or the law passed to say, "let's do something"
and then the rules took place. I didn't know how long that time was.
I

SENATOR MCCARLEY: The

bill passed in '98 and you said the rules
into place this spring, which is, quite frankly not an unusual time
frame for rules being developed by agencies.

came

SENATOR PRESCOTT: Thank you. Three years.
SENATOR JOHNSON: I just have to respond to Senator Wheeler's question about the department testifying, and I don't want to speak for Senator Below because he certainly can speak eloquently for himself. But
when Sarah Pillsbury came to the table and testified and Senator Below asked her several questions, and her answers I felt were very incomplete and I looked over at Senator Below and he was there scratching
his head trying to figure out what she was saying, I think, and maybe
Senator Below might want to respond to that.

Recess.

Out of Recess.

SENATOR PRESCOTT: Parliamentary inquiry. If I believe the proper
thing to do is to study this large groundwater withdrawal bill and if I
believe I agree with the 5-0 unanimous decision of the Environment
Committee to do so, would I vote yes on this?

SENATOR KLEMM:

If you're in favor of the committee
you'll vote yes, if you're opposed, you'll vote no.

amendment,

on the adoption of the committee amendment (#2622).
A roll call was requested by Senator Johnson.
Seconded by Senator Prescott.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Prescott, Klemm,
Question

is

Cohen.

The following Senators voted No: Boyce, McCarley, Disnard,
Fernald, Pignatelli, Larsen, Gatsas, Barnes, O'Neil, D'Allesandro,
Wheeler, Hollingworth.
Yeas: 12 Nays: 12

Amendment

failed.
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MOTION OF RECONSIDATION
Senator Boyce, having voted on the prevaihng side, moved reconsideration on SB 410, relative to large groundwater withdrawal, whereby we
voted down the committee amendment.

Adopted.

on the adoption of the committee amendment (#2622).
A roll call was requested by Senator Barnes.
Seconded by Senator Prescott.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Question

is

Below, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Prescott,

Klemm.
The following Senators voted No: McCarley, Disnard, Fernald,
Pignatelli, Larsen, Gatsas, Barnes, O'Neil, D'Allesandro, Wheeler,

HoUingworth, Cohen.
Yeas: 12

Amendment

-

Nays: 12

failed.

Senator McCarley offered a floor amendment.

2002-2655S
06/09

Floor

Amend

the

bill

Amendment

by replacing

all after

to SB 410
the enacting clause with the

fol-

lowing:
1 New Paragraph; Protection of an Adequate Supply of Groundwater,
Large Withdrawals Compatible. Amend RSA485-C:1 by inserting after
paragraph II the following new paragraph:
III. The purpose of this chapter is also to protect an adequate supply
of groundwater to benefit all existing and future users of New Hampshire's
water resources. In recognition that the waters of New Hampshire are a
precious, finite, and invaluable resource upon which there is an ever increasing demand for existing, new and competing uses; and in further
recognition that an adequate supply of groundwater for domestic, agricultural, industrial, and recreational uses and for fish and wildlife is essential to the health, safety, and welfare of the people of New Hampshire, the
legislature finds and declares that large groundwater withdrawals shall
be compatible with long-range water resource planning and proper management and use of the water resources of New Hampshire, and consistent with New Hampshire's policy of protecting and preserving the water resources of the state in the interest of present and future generations.
2 New Paragraph; Definition Added. Amend RSA485-C:2 by inserting
after paragraph II the following new paragraph:
Il-a. "Commercial withdrawal" means a groundwater withdrawal in
any 24-hour period from a withdrawal site that includes a withdrawal
of 57,600 gallons or more that will be used for purposes other than community water supply.
3 New Paragraphs; Definitions Added. Amend RSA 485-C:2 by inserting after paragraph III the following new paragraphs:
Ill-a. "Community water supply" means water withdrawn to supply
a community water system.
Ill-b. "Community water system" means a community water system

as defined in

RSA

485: 1-a,

I.
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New

Paragraph; Definition Added. Amend RSA485-C:2 by inserting
paragraph XIV the following new paragraph:
XlV-a. "Study Area" means the area that encompasses the maximum
extent of the cone of depression created by the withdrawal, the maximum
extent of the recharge area for the withdrawal, and the downgradient area
of the withdrawal. The downgradient area of the withdrawal shall include: the area where water taken by the withdrawal would flow if the
withdrawal did not operate; the area that will provide water to the
downgradient area when the withdrawal is operating; and the point
where the amount of water to be withdrawn is negligible when compared to the amount of water crossing the boundary using one of the
following methods:
(a) An existing or new delineation of a watershed large enough so
that the size of the entire study area for the withdrawal is at least 10
times the size of the recharged area for the withdrawal;
(b) An existing or new delineation of a watershed where the amount
of water crossing the downgradient boundary, that is, leaving the study
area under current conditions, is at least 10 times the amount of water
to be withdrawn; or
4

after

(c)

An

alternative

method

of estimating a study area provided

(1) Relies on conservation assumptions;
(2) Is demonstrated as appropriate for

sults;

it:

the site by testing re-

and

(3) Is clearly explained and justified in a written report developed in accordance with this chapter and rules adopted pursuant to this

chapter.
5 New Paragraphs; Definitions Added. Amend RSA 485-C:2 by inserting after paragraph XVIII the following new paragraphs:
XVIII-a. "Withdrawal" means the removal of groundwater for any

purpose.
XVIII-b. "Withdrawal site" means one or more withdrawals on the
same property or on multiple properties owned, operated, or controlled by
the same person or affiliate of that person where the groundwater withdrawals have intersecting wellhead protection areas, zones of contribution limited to a maximum distance of 4000 feet, or zones of influence.
6 New Paragraph; Duty Added; Large Groundwater Withdrawals.
Amend RSA 485-C:3 by inserting after paragraph V the following new
paragraph:
VI. Evaluate and permit all groundwater withdrawals of 57,600 gallons or more in a 24-hour period.
7 Rulemaking; Large Groundwater Withdrawals. RSA485-C:4, XII is
repealed and reenacted to read as follows:
XII. All new groundwater withdrawals of 57,600 gallons or more in

any 24-hour period. Such rules shall include:
(a) Criteria and procedures for requiring persons to identify and
address impacts of withdrawals on surface waters, subsurface waters,
water-related natural resources, and public, private, residential, and
farm wells within the anticipated study area.
(b) Requirements relative to water conservation management plans
which demonstrate water use efficiency related to the proposed withdrawals, to be submitted by the persons seeking approval for a withdrawal.
(c) Requirements and procedure relative to demonstrating requirements for approval in accordance with RSA 485-0:21, II and III.
(d) If hydrogeologic data indicate that any well, water resource or
water-related resources will be or are being adversely affected by the
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withdrawal, procedures by which the department may deny, revoke or
suspend permission for a withdrawal, or reduce the amount of water
withdrawn.
(e) If hydrogeologic data indicate that any private well is being
adversely affected by the withdrawal, procedures by which the department may allow or require a mitigation program for provision of a substantially similar alternative water supply to the adversely affected well
at no initial capital cost and, where the alternative water supply is connection to a public water supply, at no cost which exceeds the cost of
having a private well unless the adversely affected well owner and the
person seeking approval mutually agree to an alternative arrangement.
(f) Requirements and procedures for exempting replacement wells
and temporary withdrawals such as withdrawals needed on a periodic
short term basis or for groundwater remediation or construction dewatering under RSA 485-C:21, I and II.
8 Notification of Large Groundwater Withdrawal Required. Amend
RSA 485-C:14-a to read as follows:
485-C:14-a Notwithstanding any provision of law to the contrary,
before any person may withdraw 57,600 gallons or more of water in
any 24-hour period from a [ well ] withdrawal site, such person shall
provide written notice to the governing body of the municipality in
which the [ well ] withdrawal site is located and to the governing
bodies of each municipality and each supplier of water within the anticipated [ zone of contribution to the well ] study area. This section
shall apply only to [ wells ] withdrawals established after the effective date of this section.
9 IVIunicipal Authority. RSA485-C:20 is repealed and reenacted to read
as follows:
I. Nothing in this chapter preempts the authority of municipalities,
under other statutes, to enact as stringent or more stringent requirements with the following exceptions:
(a) The quantity of water that may be withdrawn for community
water supply shall be regulated solely by the state.
(b) The quantity of water that may be withdrawn for commercial
purposes shall be regulated in accordance with paragraph II.
II. A municipality where a withdrawal site is located may regulate commercial groundwater withdrawals that meet the definition of a commercial
withdrawal under this chapter in accordance with duly enacted site plan
review regulations pursuant to RSA 674 in the following manner:
(a) The municipality may require the applicant to demonstrate
compliance with RSA 485-C and rules adopted by the department for
a commercial withdrawal under this chapter in accordance with duly
enacted site plan review regulations pursuant to RSA 674 in the fol-

lowing manner:
(1) Demonstration of water use efficiency.
(2) Demonstration of no adverse impact as defined by administrative rule.

Demonstration of appropriate mitigation, if required.
Demonstration of financial responsibility.
(5) Demonstration of required legal standing.
(6) Demonstration of compatibility with applicable state, regional
and local water resource protection related programs and plans.
(7) Demonstration of public benefit.
(8) Demonstration that the withdrawal does not compromise the
future use of groundwater.
(3)
(4)
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may be more stringent than
and reasonable criteria and

procedures.
(c)

A commercial

withdrawal application being reviewed by a mudevelopment of regional impact pursuant

nicipality shall be considered a
to RSA 36:54 or RSA 36:55.

(d) The municipality may require the applicant to demonstrate compliance with all other local ordinances related to the siting of the withdrawal and associated site development.
10 Approval for Large Groundwater Withdrawals. RSA 485-C:21 is repealed and reenacted to read as follows:

485-C:21 Approval for Large Groundwater Withdrawals.
L No person may withdraw 57,600 gallons or more of water in any
24-hour period from a withdrawal site after the effective date of this
section without the prior approval of the department.
IL The department cannot approve a groundwater withdrawal for
community water supply of 57,600 gallons or more of water from a withdrawal site in any 24-hour period except for withdrawals meeting the
criteria for replacement or temporary withdrawals unless the person
seeking approval successfully demonstrates all of the following
(a) Water-related resources will not be adversely affected or, in the
case of wells, will be mitigated if adversely affected
(b) Water use efficiency.
in. The department cannot approve a commercial groundwater withdrawal of 57,600 gallons or more of water in any 24-hour period except
for withdrawals meeting the criteria for replacement or temporary withdrawals from a withdrawal site unless the person seeking approval successfully demonstrates all of the following:
(a) Water-related resources will not be adversely affected or, in the
case of wells, will be mitigated if adversely affected and provided that the
mitigation is reasonably acceptable to adversely affected well owners.
(b) Water use efficiency.
(c) The withdrawal is compatible with the policies and programs of
the state of New Hampshire, which address long-range planning, management, allocation, and use of the water resources of the state, including
recommendations contained in any local and regional water supply plans.
(d) The withdrawal is consistent with the interests, such as those
described in a municipal master plan, of all municipalities that will be
affected by the withdrawal.
(e) The withdrawal has public benefit.
(f) The withdrawal will not compromise the future supply of groundwater necessary to support reasonably expected land uses in the study
area based on land use regulations of affected municipalities
(g) Financial responsibility for a minimum of $1,000,000, including bonding and insurance, for potential damages to the environment
and nearby wells including but not limited to unreasonable reductions
in well capacity or contaminant migration from off-site contamination
sources which impact water quality. This level of financial responsibility shall be maintained at all times while the facility is operating and
for 2 years after the facility ceases to operate.
:

.

(h) Sufficient reliability, expertise, integrity,

and competency

to

ensure compliance with the terms and conditions of a permit.
(i) He or she has not been convicted of, or pled guilty or no contest to, a felony in any state or federal court during the 5 years before
the date of the permit application.
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In the case of a corporation or business entity seeking approval,
officers, directors, partners, or key employees or persons or
business entities holding 10 percent or more of its equity or debt liability has been convicted of, or pled guilty or no contest to, a felony in any
state or federal court during the 5 years before the date of the permit
application
IV. Preliminary applications for approval of water withdrawals of
57,600 gallons or more per day shall be filed with the department in a
form approved by the department. The preliminary application shall
contain information in a preliminary report for well siting pursuant to
department rules, a conservation plan, and for commercial withdrawals, information required for approval in accordance with paragraph
III. Copies of the preliminary application and all subsequent submittals to the department shall be forwarded by certified mail by the applicant to the governing bodies of each municipality and each municipal supplier of water within the anticipated study area.
V. Final applications for approval of 57,600 gallons or more per day
shall be filed with the department in a form approved by the department. The final application shall contain information in a final report
for well siting pursuant to department rules, any revisions to the conservation plan, and for commercial withdrawals, revisions to information required for approval in accordance with paragraph III. Copies of
the final application and all subsequent submittals to the department
shall be forwarded by certified mail by the applicant to the governing
bodies of each municipality and each municipal supplier of water within
the anticipated study area.
VI. Following the submission of the preliminary application, and again
after submission of the final application, the department shall hold at least
one public hearing on the application in the municipality in which the
proposed withdrawal is to be made upon the request of the governing body
of any municipality or supplier of water within the anticipated study area,
provided that such a hearing is requested within 30 days of receipt of the
(j)

none of its

application.
VII. The department shall hold at least one public hearing within 30
days after the request of the governing body of the municipality or the
supplier of water made pursuant to paragraph VI. Notice of any hearing shall be made by the applicant and shall be published twice in 2
different weeks, the last publication to be 7 days before the hearing, in
one newspaper of general circulation throughout the state and another
newspaper of general circulation in the municipality. The notice shall
also be posted in 2 public places in the municipality in which the withdrawal is located, in 2 public places in the municipality requesting the
public hearing, and in 2 public places in the municipality which is the
location of a public water supplier that requests a public hearing.
VIII. The applicant and the governing body of each municipality and
each supplier of water within the anticipated study area to the well may
submit comments to the department relative to the proposed withdrawal
within 45 days after the public hearing in the municipality or, if no hearing is requested, within 45 days after the receipt of the application. If the
comments relative to the application make recommendations to the department, the department shall specifically consider such recommendations and shall issue written findings with respect to each issue raised that
is contrary to the decision of the department.
IX. Rehearings and appeals from a decision of the department under this section shall be in accordance with RSA 21-0:14.
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Water Rules; Large Water Withdrawal. RSA 485:3, XIII
repealed and reenacted to read as follows:
XIII. The commissioner shall adopt rules, pursuant to RSA 541-A,
relative to new groundwater withdrawals of 57,600 gallons or more in
any 24-hour period by public water systems. Such rules shall include:
(a) Criteria and procedures for requiring public water systems to
identify and address impacts of withdrawals on surface waters, subsurface waters, water-related natural resources, and public, private, residential, and farm wells within the study area.
(b) Requirements relative to water conservation management plans
which demonstrate water use efficiency related to the proposed withdrawals, to be submitted by the public water system seeking approval for a
withdrawal.
(c) Requirements and procedures relative to demonstrating requirements for approval in accordance with RSA 485-C:21, II.
(d) If hydrogeologic data indicate that any well, water resources
or water-related resources will be or are being adversely affected by the
withdrawal, procedures by which the department may deny, revoke or
suspend permission or reduce the amount of water withdrawn.
(e) If hydrogeologic data indicate that any private well is being
adversely affected by the withdrawal, procedures by which the department may allow or require a mitigation program for provision of a substantially similar alternative water supply to the adversely affected well
at no initial capital cost and, where the alternative water supply is connection to a public water supply, at no cost which exceeds the cost of
having a private well unless the adversely affected well owner and the
person seeking approval for the withdrawal mutually agrees to an al11 Drinking

is

ternative arrangement.
(f) Requirements and procedures for exempting replacement wells
and temporary withdrawals such as withdrawals needed on a periodic
short term basis or for groundwater remediation or construction dewatering under RSA 485-C:21, I.
12 Committee Established.
I. There is established a committee to study ways to clarify the hierarchy of water uses, to establish procedures to determine the most
beneficial uses for a specific water resource, and to establish a process
by which new water users would be required to develop the least impacting alternative including consideration of regional water resources and
water management issues.
II. (a) The members of the committee shall be as follows:
(1) Three members of the senate, appointed by the president of

the senate.
(2) Three members of the house of representatives, appointed by
the speaker of the house.
(b) Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
III. The committee shall study ways to clarify the hierarchy of water uses, to establish procedures to determine the most beneficial use for
a specific water resource, and to establish a process by which new water users would be required to develop the least impacting alternative
including consideration of regional water resources and water management issues. This study shall include consideration of issues such as
potential impacts on New Hampshire's environment, other water users,
municipalities, and the state's economy. The committee shall also evaluate whether there is a need for additional regulation to address different uses of water.
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IV. The members of the study committee shall elect a chairperson
from among the members. The first meeting of the committee shall be
called by the first-named senate member. The first meeting of the committee shall be held within 90 days of the effective date of this section.
Four members of the committee shall constitute a quorum.
V. The committee shall report its findings and any recommendations
for proposed legislation to the senate president, the speaker of the house
of representatives, the senate clerk, the house clerk, the governor, and
the state library on or before November 30, 2003.

13 Effective Date.
I. Section 12 of this act shall take effect upon its passage.
II. The remainder of this act shall take effect 60 days after

its

pas-

sage.

2002-2655S

AMENDED ANALYSIS
establishes standards for the department of environmental
services to use when considering large groundwater withdrawals and
makes certain related changes to the department's rulemaking authority.
The bill also establishes a committee to study water use issues.

This

bill

SENATOR MCCARLEY:

While the floor amendment is being passed out
think we've really sort of already spoken to it and so what the bill basically does is clarify and tighten up some language, particularly around
the issues of study areas and withdrawal sites the DES felt is very important in terms of a new step we need to take in dealing with commercial water withdrawals and it also, if you turn to page 3, towards the bottom, starting on line 21, Senator Gordon, it addresses your specific issues
around what this bill does in terms of providing municipal authority to
have a role to play in the prorating processes for large groundwater withdrawals. The third part of the bill that we have not mentioned, but I will
do it here, is also to put in place a study committee going forward to see
if there are not additional issues with regard to the hierarchical use of
water and a couple of other charges in terms of a study committee going forward. So at this time I would ask for support for passage of this
floor amendment. Thank you.
I

SENATOR GORDON:
would require

Does this new
this to go to Finance?

amendment add any

costs that

SENATOR MCCARLEY: No Senator Gordon it doesn't.
SENATOR PRESCOTT: I heard a story once from Juney Blaisdell about
him that

said," if

you don't have the votes keep talking".

SENATOR MCCARLEY: I'd like
SENATOR PRESCOTT: Let me

to correct that.

tell you what this piece of legislation
does. It changes a well, which is a finite thing, we know what a well is,
don't we? Everybody here has a well or ever been on a well knows what
a well is. Now if you pass this piece of legislation, you're saying that a
well is a 4,000 foot radius. This is how radical this bill is. Now a 4,000
foot radius is almost, I would venture to say it's three-quarters of a mile.
That's what you're saying. You're saying that if I own a piece of property and I'm using twenty gallons per minute, which is half of a large
groundwater withdrawal, and I get an opportunity that's three-quarters
of a mile away to buy another half of a large groundwater withdrawal
business, I go to buy that, and you know what? I can't do that under this
bill. I would need a million-dollar bond because I bought property that
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feet of each other. They may be existing systems with
no impact on the environment and you're saying that I can't buy that
other piece of property, you have to have a milhon-dollar bond, you have
to have a public hearing, now this stuff is radical. We already have in
place a public hearing that must take place. We have thirty days notice
prior and thirty days notice after, so that everybody knows what's going on. The community is aware. Existing law and this existing law took
three years to make and you're going to make this bill tonight and you're
going to run off and do that tonight, bigger legislation than the previous one that took three years. I want you guys to just relax a little bit,
study it. Five hours of public hearing, the committee came out 5-0 to
study it. Remember that. This is not a partisan issue. This is called communication. I'm asking you to communicate with me right now and say,
"you know what, Russ? You're right". We need to study this. That's called
communication. The good Senator to my right has made commitments.
You know what? He made commitments based on not-all-the-facts, and
I think everybody here that's going to vote for this amendment is making commitments and making a vote based on not knowing all the facts.
If it took three years to make what we've got and you want to make this
a well, like a well that we all know, right, we all know what a well is?
Now you want to make it a 4,000-foot area, I think we should study that.
It took three years to get what we have and you're going to do something
that's more radical tonight. I appreciate saving our groundwater and
saving our environment, but this is a little bit too quick just because.
Thank you, Mr. President. I do appreciate the opportunity you gave me.

was within 4,000

SENATOR BARNES: You also have gone to the Lou D'Allesandro School
of Public Speaking. By God you've done a heck of a job here today Lou.
Senator, you said the Senator to your right, did you mean Senator O'Neil?
Or did you mean Senator Barnes? Or did you mean Senator Gatsas?
Which one of the ones to the right did you mean? Could you name a name?
SENATOR PRESCOTT: I would like to say if I continued with that sentence that everyone here, if they vote for this, is making a decision that
is based on not enough information. If one senator has misgivings about
a commitment they've made, I would say that many senators do. Because
I know I don't know enough about this piece of legislation if it's an amendment, that was just handed to me and we're asked to vote on it, I haven't
even read this amendment yet. Nobody here, I think, can make a commitment to this amendment that was given them tonight and really know
what they're doing.
SENATOR BARNES: Would you believe Senator that I still don't know
which senator you mentioned a senator to your right. I can't hear you.

SENATOR PRESCOTT: Senator O'Neil.
SENATOR BARNES: Senator O'Neil is the
Okay, thank you.

I

just

wanted

one you were referring

to.

to clear that up.

SENATOR PRESCOTT: Thank you.
SENATOR HOLLINGWORTH: Senator would you believe that I,

in fact,

did the amendment, and I have seen Senator McCarley working for many,
many hours, we share the same office. I have heard her discussing over
and over again with other people. I have made no commitment to anyone
and I am supporting this legislation because I think that it is a good piece
of legislation, and I think that as it goes through the process, if there is
a problem it certainly will rise to the surface.
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SENATOR JOHNSON: I heard in the last week or two that pubHc hearings should take place when we have legislation that has radical changes.
It seems to me that this should have a public hearing if we're going to
follow that philosophy; and I, like Senator Prescott, haven't even had a
chance to look at this and study it, and I'm the chair of the Environment
Committee. So I really have a problem with it.

SENATOR MCCARLEY:

To speak very

briefly,

the changes that were

made after the first day of the public hearings were made over the course
of a week and were brought to the committee and presented to the committee and that is exactly what is in this amendment right now and secondly, this bill indeed has another

whole round of public hearings in the

House where we can continue these discussions. But I think it is time for
the Senate to make a commitment in terms of what we think are critical
steps in protecting groundwater and trying to offer our communities an
opportunity to have a viable role to play. If we find in the House we have
to discuss that further so be it. That is the process. But I would encourage us to pass this

amendment

at this time.

Thank

you.

Parliamentary inquiry. If I had my hand up and
speak at the time that somebody shouted out "move to quesshould I vote this down?

SENATOR GORDON:
did

want

tion",

to

SENATOR KLEMM:

If you

want

to

move

to question you'd vote yes

and

not, vote no.

SENATOR BARNES: If I may. You know courtesy has been used sometimes today and other times it has been thumbed the nose at. But out of
courtesy for Senator Gordon who had his hand up, I would like to remove
my motion to move to question so Senator Gordon will have a chance to
speak. I think he has a right to be able to speak. After Senator Gordon
speaks, seeing no other hands - oh, there's a second hand. After Senator Below gets through then I would make the motion - after the three
of my astute Senators, extending courtesy to my three colleagues here,
I'd like to remove that motion if I may. If that's a possibility, I'd like to do
it. So they can speak and after Senator Johnson has had his say for the
fourth time today on this issue, then I would like to move to question.

SENATOR GORDON:

I do want to thank Senator Barnes for the courand I've also forgotten what I want to say. What you have happen
when you get old. I think there were just 2 points that I want to make.
The first, I've heard some remarks about the Department of Environmental Services which were or could be construed as being a bit disparaging, and I just wanted to stand up and say that I don't necessarily
share those feelings. There are certainly times when I'm dealing with
wetlands issues and other things that I certainly don't enjoy dealing with
Department of Environmental Services. But any of you who are familiar with an issue that happened in my district that happened to do with
groundwater at the time, and that was with Loon Mountain. Loon Mountain wanted to use water to make snow, they went through a long approval process, ultimately somebody brought suit against them, who was
the first to come to their defense? The Department of Environmental
Services. And who spirited that project forward for Loon Mountain; it
was the Department of Environmental Services and something which
I've never forgotten. My major concern with this whole bill is usurping
local authority because I think that local people need to be able to have
a say as to what's happening in their communities and I am definitely
opposed to any type of legislation that would vest more authority and

tesy
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power in DES and divest authority or power from the locals who have
the right, I think, to protect their local environment. Make sure that
their wells stay safe, make sure that their lakes stay unpolluted and so
I would be opposed to any type of legislation of that type. I've been assured by Senator McCarley, although it is the first time I've seen the
amendment that that doesn't take place in there. I just want to say that
that makes me inclined to support the amendment.

SENATOR BELOW:

I'm going to support the floor amendment. Although

also supported the committee amendment in committee and as Senator Johnson alluded to, in the process of considering this in committee
and asking questions of DES, certainly some concerns did come up, and
I am concerned that the bill is not perfected, if you will, that it needs
some more work. But I think one of the problems is the tight deadline
we're under, all evidenced by the fact that it's nearly 8 p.m. on Valentine's
Day and we're here and not home with our sweethearts. But quite honestly, the majority of this body has set the deadline that we have. I'm
willing, if two-thirds, the majority of this body is willing, to suspend the
rules, give this bill two or three more weeks, I'm willing to come in on
vacation week and work on it if that's the concern. I'm willing to do that.
But if a two-thirds majority is not willing to do that, then I'm going to
support passing this, realizing that we're sending some work over to the
House to continue the work. But I think it does several important things.
It does close some important loopholes which gets to issue of the fact that
you can skirt the large withdrawal by drilling lots of multiple wells by
the same owner in close proximity and just skirt the whole thing. The
main complaint Senator Gordon that I heard from some interests was
that it created too much municipal authority, too much municipal say
in the process, and in fact the bill under Section 9 specifically provides
that "nothing in the chapter preempts the authority of municipalities
to enact as stringent or more stringent requirements with a couple of
very limited exceptions. So if anything, this thing actually extends the
municipal role substantially compared to what it is now and I think there
is a need for increased municipal role, I think there's some work in terms
of coordinating that with the state regulation and how to resolve if there's
a conflict in the two, but I think it does reflect some important principles
of having an enhanced system for managing this important resource. So
I'm going to move to send it along.
I

SENATOR JOHNSON:

Senator McCarley I've heard many many times
body that we take exception to the House not finishing their job
over there and sending it over to the Senate for us to finish their work
and now I'm hearing that well, there are things that are wrong in this,
but let's get it out of here and we'll send it over to the House and let the
House deal with it. So I'm confused about that philosophy.
in this

SENATOR MCCARLEY:
it. I

on

That sounds like a question, and I'll answer
what I said. What I said is, we often work
and sometimes find when they go to the House there is more

do not believe that

bills

is

work to be done. If you're asking my opinion, I think this is a very good
bill and I'm prepared tonight to send it out, but I'm also always prepared to negotiate with the House if that makes it happen and my plan
is to follow this bill over there, and if we continue to get calls, continue
to do work on it. I don't believe I have ever said, "let the House fix it".

Thank

you.

SENATOR BARNES:

That's

what

I

was going

to

say Thank you.
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on the adoption of the floor amendment.
A roll call was requested by Senator McCarley.
Seconded by Senator Prescott.
The following Senators voted Yes: Gordon, Below, McCarley,
Question

is

Disnard, Fernald, Pignatelli, Larsen, Gatsas, Barnes, O'Neil,
D'Allesandro, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Bums, Johnson, Boyce, Flanders,
Roberge, Eaton, O'Hearn, Francoeur, Prescott, Klemm.
Yeas: 14 - Nays: 10
Floor

Amendment adopted.

Ordered to third reading.

INTRODUCTION OF HOUSE BILL
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
numbered 1411 shall be by this resolution read a first
and second time by the therein listed titles, and referred to the therein
designated committees.
Clerk,

House

Bill

Adopted.
First and Second Reading and Referral
1411 FN-A, making an appropriation to the judicial branch
trict and probate court security. (Finance)

HB

for dis-

SB 373-FN-A, relative to state payments to foster care families and
making an appropriation therefor. Public Institutions, Health and Human
Services Committee. Vote 5-0. Inexpedient to legislate. Senator Wheeler
for the committee.

SENATOR WHEELER: The initial idea behind SB 373 was to improve the
compensation for foster families statewide. There wasn't enough money
in the budget for that so there was an amendment to have the state come
forward with a plan within five years. The department already has a plan,
so we're recommending that this bill be inexpedient to legislate and that
the Health and Human Services Oversight Committee asked the department to present their plan. I have scheduled a meeting for the Health and
Human Services Oversight Committee on Monday, March 11 at 1 p.m. for
anybody who's really interested. So we recommend inexpedient to legislate on this. Thank you.
Committee report

of inexpedient to legislate is adopted.

SB

379, relative to immune system therapy. Public Institutions, Health
and Human Services Committee. Vote 3-0. Inexpedient to legislate. Senator Boyce for the committee.

SENATOR BOYCE: Although the committee was baffled as to what immune system therapy was, the prime sponsor asked that this be ITL'd, so
we went ahead with it. Thank you.
Committee report

of inexpedient to legislate is adopted.

SB 386, establishing a committee to study a registry for automatic external defibrillators. Public Institutions, Health and Human Services
Committee. Vote 4-0. Ought
committee.

for the

to pass

with amendment. Senator O'Hearn
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2002-2589S
08/04

Amendment
Amend

the

AN ACT
Amend

title of

the

relative to

the

bill

bill

to

by replacing

SB 386
it

automated external

by replacing

all after

with the following:
defibrillators.

the enacting clause with the

fol-

lowing:
1 Statement of Purpose. The use of automated external defibrillators
(AEDs) in the state of New Hampshire has had a demonstrably positive
impact on saving the lives of New Hampshire citizens in cardiac arrest.

the intent of the legislature that access to AEDs be made widely
available to businesses, schools, fire and police departments, and other
public and private organizations throughout the state. The establishment of a statewide registry of AEDs will assist emergency personnel in
saving the lives of New Hampshire citizens when responding to emergencies.
2 New Section; Automated External Defibrillators. Amend RSA 153-A
by inserting after section 31 the following new sections:
153-A:32 Automated External Defibrillator Registry. There shall be
established in the department of safety a registry for all automated external defibrillators in the state. The department is authorized to release
information from the registry to first responders in an emergency through
the enhanced 911 system. Registration shall include the address and precise location of the automated external defibrillator.
153-A:33 Registration Required.
I. The owner of an automated external defibrillator shall register
with the department of safety under RSA 153-A:32 within 30 days of
It is

acquisition.
II. Manufacturers or distributors shall provide written notice to purchasers of the requirement to register automated external defibrillators
with the department.
3 New Paragraph; Rulemaking. Amend RSA 153-A:20 by inserting after paragraph XXI the following new paragraph:
XXII. Implementation and administration of the automated external defibrillator registry established in RSA 153-A:32.
4 Subdivision Heading Change. Amend the subdivision title preceding
RSA 153-A:28 to read as follows:
[ Automatic ] Automated External Defibrillator
5 Change from Automatic to Automated. Amend the following RSA provisions by replacing "automatic" with "automated": RSA 153-A: 11, 1, 153A:28, the introductory paragraph of 153-A:29, 153-A:30, 153-A:31.
6 Effective Date. This act shall take effect 60 days after its passage.

2002-2589S

AMENDED ANALYSIS
establishes an automated external defibrillator registry in the
department of safety, and requires owners to register their devices.

This

bill

SENATOR O'HEARN: Automatic external defibrillators are becoming
more popular and widely available to the public and accordingly have
had a demonstrably positive impact on saving lives in New Hampshire.
Although the defibrillator is simple enough to use, it won't do any good
unless the equipment is accessible. This bill will require owners of the
defibrillators to register the device at the Department of Safety. The
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registry will be made available to 911 dispatchers who will be able to
exactly where the closest defibrillator is located. Senate Bill
386 is important to all of us, and particularly so in the north country
where emergency response times are lower and grant monies are available to purchase the defibrillators but only if a central registry is in
place. The amended bill changed the legislation from a study committee to a legislative mandate. We unanimously recommend ought to pass
as amended.
tell callers

Amendment adopted.
Ordered to

third reading.

SB

400, establishing a committee to study issues concerning the Poison
Information and Control Center. Public Institutions, Health and Human
Services Committee. Vote 5-0. Ought to pass, Senator Wheeler for the
committee.

SENATOR WHEELER: The

study committee created by this bill will
address the challenges the New Hampshire Poison Information and
Control Center is facing. The center currently is paid for completely
by Dartmouth-Hitchcock Medical Center; it receives thousands of calls
per year from health care facilities and citizens. After September 11 the
efforts by the federal government to develop a national network of poison centers will place many additional responsibilities on the center,
including the necessity of hiring a clinical toxicologist. The study committee will help make decisions about permanent funding for this essential service. Therefore we recommend ought to pass.

Adopted.

Ordered to

third reading.

SB 401-FN-A,

relative to long-term care funding and making an appropriation therefor. Public Institutions, Health and Human Services Committee. Vote 3-2. Ought to pass, Senator Boyce for the committee.

SENATOR BOYCE:

State Medicaid reimbursement rates to nursing
than cost for many years. Rates currently
reflect 1999 costs and do not reflect the double-digit increases in insurance and labor costs. The nursing home industry whose Medicaid
patients average about 70 percent of their patient population can no
longer endure these losses. The homes have proven their commitment
to cut costs and improve efficiencies year after year and are now either
on the brink of bankruptcy or are in bankruptcy. This bill is critical in
order to avoid a larger economic problem in the near future. The committee recommends ought to pass. We also discussed that there is possibly a wider need for Medicaid reimbursements to be looked at, but
because this bill has an FN and needed to get out of committee that
day, it was decided that rather than try to amend it there, to make it
go to the Intermediate Care and other types of care. We decided that
we would pass it as it is and send it to Finance where possibly those
changes could be added to it.

homes have been

set at less

Adopted.
Referred to the Finance Committee (Rule #24).

SB 402-FN-A,

establishing a committee to study long-term care fundtherefor. Public Institutions, Health
and Human Services Committee. Vote 3-2. Ought to pass with amendment. Senator O'Hearn for the committee.

ing and

making an appropriation
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2002-2592S
01/09

Amendment
Amend

to

SB 402-FN-A

by replacing section 3 with the following:
3 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Five members of the senate, one of whom shall be from the
long-term rate advisory committee established in RSA 151-E:6-a and
one of whom shall be from the long-term care institute established in
RSA 126-L, appointed by the president of the senate.
(b) Five members of the house of representatives, one of whom shall
be from the long-term rate advisory committee established in RSA 151E:6-a and one of whom shall be from the long-term care institute established in RSA 126-L, appointed by the speaker of the house.
II. The committee may conduct hearings, retain independent consultants, and solicit testimony from any source the committee deems
the

bill

relevant.
III.

Members of the committee shall receive mileage
when attending to the duties of the committee.

at the legisla-

tive rate

Amend

the bill by replacing section 7 with the following:
7 Appropriation. The sum of $75,000 is hereby appropriated to the committee for the biennium ending June 30, 2003, for the purpose of retaining independent consultants. Notwithstanding any other provision of law,
these funds shall be from the interest earnings of the health care fund
estabhshed in RSA 167:70.

SENATOR O'HEARN: Though
would

like to defer to

I fully support this piece of legislation, I
Senator Johnson who has worked so hard on this

piece of legislation as well as the previous one.

SENATOR JOHNSON: I will try to be as brief as possible. This is the
follow-up piece of legislation for the serious concerns we have in SB
401 and if you look at the bill as introduced, we are going to have a
committee study the long term guarantee of funding, and we're going to have five members of the Senate appointed by the president of
the Senate, five members of the House of Representatives appointed
by the Speaker of the House and then on line 29 under Appropriations
there's a sum of $75,000 is hereby appropriated to the committee for
the biennium ending June 30, 2003 for the purpose of retaining independent consultants and so forth and Senator Prescott offered an
amendment which you will find on page 19 in your calendar and it
still leaves the 5 members of the Senate and the 5 members of the
house, but under TAPE INAUDIBLE and we think with using five
Senators and five House members that we can get the job done in a
more timely manner, and I ask that you support SB 402 as amended.
SENATOR MCCARLEY: Apparently I'm one of the two that voted against
and I do appreciate the amendment that Senator Prescott brought in
because one of my real concerns was the idea that we were going to be
accessing the Health Care Fund for this particular project and I appreciate what Senator Prescott did, unfortunately it's still accessing the
fund, it's just the interest on the fund and not the principle and the interest currently goes to community programs. But I find a little difficulty,
and I applaud Senator Johnson for his work too, but we now have a long
it
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care institute that has spent most of its time working on long-term care
insurance. Recently he's been spending his time trying to publicize what
it's doing, but I think it's doing work around the issue of long-term care
insurance and I think we do have the committee Senator Johnson chairs,
which is the Rate Advisory Committee that I think is certainly doing a
lot of work in this area, and without even a committee we basically face
the sunset of SB 409 from four and one-half years ago which means that
everyone remotely associated and concerned with long-term care is currently working on a regular basis to really address what we're going
to do going forward with long-term care because that's what SB 409
was all about. So for those reasons, I generally like to let people study
things if they want even though sometimes we don't all agree that we
should study things that we want. Having said that, I just think this is
truly a repetition and allows us to spend money out of the Health Care
Fund. Thank you.

SENATOR WHEELER: I'm strongly opposed to this bill. I think it's totally
unnecessary. I'm very unhappy about taking more money out of the little
that's left in the Health Care Transition Fund. The interest should be
going to groups that have innovative ideas on the ways of reducing the
burden of the uninsured population in New Hampshire. To pay it for consultants, for outside consultants just seems totally inappropriate to what
the fund was created for. As Senator McCarley said, we have the LongTerm Care Institute, we have the Long-Term Care Rate-Setting Committee, and we have all the people working on SB 409, this is a duplication
of effort and what I consider to be a really inappropriate expenditure of
money on consultants. Thank you.

SENATOR BARNES:

I'd like to see us pass this over to Finance and
Senator Wheeler and anyone else who might have a problem with it to
come on in and work with us and see what we can come up with.

SENATOR JOHNSON: We're talking about appropriate expenditures
out of the Health Care Transition Fund. Let me give you an example of
what goes on at a given time. There's a place called the Upper Room in
Derry and that got a grant for $99,892 this year from the Health Care
Fund, and they got $49,460 last year. The grant is to run an out-of-school
suspension alternative program to reduce poor academic performance
during periods of suspension. They're going to address Risk Taking Behaviors and as part of the support services offered, the staff will insure
that health-related services are available, including Medicaid. So I think
if Health and Human Services is giving them almost $100,000 for this,
which is obviously an academic not a health program, how in the world
can Democrats object to the Legislature deciding that money go to a legislative task force which is going to take a hard look at one of the most
pressing health problems of today.
SENATOR FERNALD:

I had a quick question of Senator Johnson. What
understand is this, it's going to be a study of the use of long-term care
insurance to solve the long-term care funding problem and I guess my
I

question is it's going to be a study of the use of long-term care insurance
by people? By the state? By whom? I'm just trying to figure out how this
actually solves the problem.

SENATOR JOHNSON:

going to be by our committee to look at that
of the situation in a more
timely manner. I heard the testimony from the Health Care Institute
and in my view, all they're focusing on is getting the advertising out on

and look

at other

It's

ways that we can take care
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the long-term care health insurance issue and I think this encompasses
more than that issue and with that committee doing that and the committee that I chair which has twenty-four people on it, there's no way
that most of those people have their own interest as a provider so they're
kind of looking at their piece of the pie also. So I think that's not a proper
committee to really get together, can get their hands around this thing
and do something in a timely manner and this bill says we're going to
have something come back by November and have a report.

SENATOR FERNALD:

So we think maybe the solution to the problem
encouraging more people to buy long-term care insurance and we're
going to be studying how to encourage them to do that?
is

SENATOR JOHNSON:

We're going to look at long-term care insurance.

we have to look at, that's correct.
SENATOR WHEELER: Thank you Senator Johnson for yielding. Would

That's one of the things

you believe that this Democrat feels that it is a more appropriate use
of Medicaid funds to spend it on children with learning and health problems than on outside consultants?

SENATOR JOHNSON:

If that's

your opinion, that's

fine.

I'll

take your

opinion.

SENATOR DISNARD: Senator Johnson.
SENATOR JOHNSON: Senator Disnard.
SENATOR DISNARD: I don't have horns and I'm a good Democrat.
SENATOR JOHNSON: I know you are.
SENATOR DISNARD: And I'm a cosponsor of SB 401.
SENATOR JOHNSON: Yes.
SENATOR DISNARD: And I was one who spoke of using the Health Care
Fund because

it

was Medicaid money and it should be used
all Democrats aren't bad guys.

for

Medicaid

purposes. So please,

SENATOR JOHNSON: No, but I mean we have evidence
mony here today and I thought I would respond to that.
SENATOR DISNARD: Okay, thank you.
Amendment adopted.

of

some

testi-

Referred to the Finance Committee (Rule #24).

SB

413, establishing a committee to study background checks for nurshome employees. Public Institutions, Health and Human Services
Committee. Vote 4-0. Ought to pass. Senator Wheeler for the committee.

ing

SENATOR WHEELER:

Senate

Bill

413 came about at the request of the

Committee for Public Institutions and whatever else we are. Because we
were dealing with the issue of criminal background checks for nursing
home employees, and we came to grips with the whole issue of what
happens with temporary agencies, many of whom are supplying the
employees in our nursing homes. It's a very important issue, it's also a
difficult issue so we ask that a study committee be created to deal with
it.

Thank

Adopted.

you.
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Ordered to third reading.

SB 315-FN, relative to requiring safety and education training for
persons registering snow traveling vehicles. Transportation Committee. Vote 5-0. Ought to pass with amendment, Senator Flanders for
the committee.
2002-2574S
04/03

Amendment to SB 315-FN
Amend the title of the bill by replacing it with the following:
AN ACT relative to requiring payment of a club assistance program

fee

by persons registering snow traveling vehicles who are not
members of an organized snowmobile club.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Section; OHRVs; Snow Traveling Vehicles; Club Assistance Program Fee Added. Amend RSA 215-A by inserting after section 23-a the
following new section:
215-A:23-b Snow Traveling Vehicles; Club Assistance Program Fee.
I. Any person required to register a snow traveling vehicle under

RSA

215-A:23, I, II, or III shall at the time of registration pay a club
assistance program fee of $30, unless exempted under paragraph II. Of
the $30 fee, one dollar shall be retained by the registration agent as an
administrative fee.
II. A person registering a snow traveling vehicle under RSA 215-A:23,
I, II, or III who provides proof at time of registration that the person is a
member of an organized New Hampshire nonprofit snowmobile club and
a member of the New Hampshire Snowmobile Association, shall be exempt
from the payment of the fee in paragraph I.
III. All moneys collected by the fish and game department from the
club assistance program fee under this section shall be appropriated to
the department of resources and economic development for the bureau's
grant-in-aid program to be used by organized, nonprofit snowmobile clubs
for the construction and maintenance of snowmobile trails and facilities
as provided in RSA 215-A:23, VI(b).
2 Effective Date. This act shall take effect July 1, 2002.

2002-2574S

AMENDED ANALYSIS
requires a person registering a snow traveling vehicle to pay
a club assistance program fee unless the person is a member of an organized nonprofit New Hampshire snowmobile club and the New Hampshire Snowmobile Association.

This

bill

SENATOR FLANDERS: I probably am bringing this to the floor because
I own snow machines. My wife has snow machines and we find it a very
happy, wonderful family sport. We only find it a good sport if the trails
are good. It's a terrible sport if the trails aren't good. I presume it would
be the same as you that are skiers, if you went to the ski slope and it was
bumpy, it would not be fun skiing. But if you go skiing and it's smooth,
it's fun skiing. What has happened in our state is we have a statewide
snowmobile association and there are 9,000 members of that association
and they pay to join the association. That money goes to maintain trails.
Last winter we had 65,000 people ride our trails. There are an awful lot
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of people that are leaving areas that do not have clubs. An awful lot of
people coming from other states that are coming in here riding our trails
and not helping to pay for the trail maintenance. Trail maintenance is
very expensive. You have to build bridges, it costs over $100,000 to buy
some of the equipment that they use to drag the trails in the winter and
it's very expensive and very, very few members of the club do it. What
this says basically is if you belong to a club, everything is fine. You go
and you register your machines. If you do not belong to a club, then you
pay a $30 extra fee on your registration and that money goes directly
to trail

maintenance.

It will

be collected,

it

will go to

DRED

it

will go

right back to trail maintenance and go to these clubs so they can maintain the trails. The transportation committee unanimously found that
SB 315 ought to pass with amendment, and we hope that you will agree.
Thank you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB 414, relative to the committee allowing the use of business logo signing on the mainline of limited access and divided highways. Transportation Committee. Vote 4-0. Ought to pass. Senator O'Neil for the committee.

SENATOR O'NEIL: I'll be very brief even though I have some great floor
remarks here. Thank you Susan. All this date does is extends the reporting date from November 1, 2001 to November 1, 2002 for the business
logo sign study committee. Thank you Mr. President.
Adopted.

Ordered to third reading.

SB 420-FN-A, making an appropriation for the purpose of hiring a recreational ride and lift investigator. Transportation Committee. Vote 4-0.
Ought to pass. Senator Eaton for the committee.

SENATOR EATON:

This

bill

makes an appropriation

to the

Department

of Safety for the purpose of hiring a recreation ride and lift investigator.
As it stands currently, the state has 1 full-time investigator. He is responsible for inspecting and certifying every single carnival and amusement
ride in the state and as well as every single ski lift in the state. The state
of New Hampshire hosts over one million skiers and snowboarders a year
on our slopes and as many or more for carnival rides and every one of
these people ride lifts that are inspected annually by this inspector. While
he's done a great job at what he's doing and this is evidenced by the fact
that to date there has not been a single fatality involving any ski lifts or
carnivals in this state, he is admittedly stretched pretty thin. The time
has come to receive the assistance he so badly needs and I ask you to
support the unanimous Transportation Committee recommendation ought
to pass so that we can lovingly send this on to Finance.

SENATOR BARNES:

Quick question

President. Senator Eaton

SENATOR EATON: One.
SENATOR BARNES: And

how many

for

Senator Eaton, thank you Mr.
we have now?

inspectors do

this makes two?
such as Canobie Lake and those things?

SENATOR EATON:

And

this also does the rides

That is what sparked this because of the problem
Canobie Lake had last year, the inspector did find out that it was a human error that did cause that, but they found other things that they just
can't keep up with.
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very much.

Adopted.
Referred to the Finance Committee (Rule #24).

SB 423-FN-A, relative to fees collected by the department of safety and
certificates of title. Transportation Committee. Vote 4-0. Ought to pass
with amendment, Senator Eaton for the committee.
2002-2572S
03/04

Amendment
Amend

to

SB 423-FN-A

by replacing section 3 with the following:
3 Certificates of Title and Registration of Vehicles; Mailing of Certifithe

bill

Amend RSA 261:9 to read as follows:
261:9 Mailing of Certificate. The certificate of title shall be mailed to
the first lienholder named in it or, if none, to the owner. In the event
the lien has been satisfied by a dealer, the dealer becomes the
owner and the state is authorized to mail the title to the dealer.
cate.

Amend

the bill by replacing section 6 with the following:
6 Certificates of Title and Registration of Vehicles; Fees; Distribution
of Revenue. Amend RSA 261:20, IV to read as follows:
IV. Notwithstanding any other provision of law, 315 of the fees collected under RSA 261:20, I(a)-(c) shall be deposited in the highway fund and 2/5 of the fees collected under RSA 261:20, 1(a) -(c)
shall be deposited as unrestricted revenue in the general fund,
and 50 percent of the fees collected under [ this section ] RSA 261:20,
I(d)-(i) shall be deposited as unrestricted revenue in the general fund
and 50 percent of the fees collected under RSA 261:20, 1(d)-(i) shall
be deposited in the highway fund.

2002-2572S

AMENDED ANALYSIS
This bill:
I. Increases the fee for number plates from $2.50 to $4.00.
II. Establishes a fee for salvage vehicle decals.
III. Increases certain fees for certificates of title.
IV. Makes an appropriation to pay for the hiring of motor vehicle

in-

spectors.

DMV

V. Increases the additional funding required for the
testing building which may be charged to the inventory fund established by RSA 228:25.
VI. Permits any dealer to become the owner of a vehicle by satisfying
the first lien named in the certificate of title.
This bill was requested by the department of safety.

SENATOR EATON:

This will provide for more commercial vehicle inspectors recommended by the Governor's Commission on Preparedness
and Security that inspects hazardous materials coming in from across
the border from Canada and such. Secondly, it will raise more money for
the highway fund by raising the fee for license plates from $2.50 to $4.00.
The bill also helps clarify whom to send the title to when the vehicle's
lien has been released, and this will be especially helpful when the state
officially switches to electronic titling. Finally the bill provides for more
money from the inventory fund to go toward the completion of the Department of Motor Vehicles testing building located on Hazen Drive. The
committee was unanimous, ought to pass and it would go to Finance.

Amendment adopted.
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Referred to the Finance Committee (Rule #24).

HB 209-FN, relative to original and youth operators' licenses. Transportation Committee. Vote 3-0.

Ought

to pass

with amendment, Senator

Gordon for the committee.
2002-2573S
03/04

Amendment

to

HB

209-FN

Amend

the bill by replacing all after section 5 with the following:
6 Administration of Motor Vehicle Laws; Identification Cards; Age
Changed. Amend RSA 260:21, 1(a) to read as follows:
(a) Is [i6] 12 years of age or older and does not possess a driver's

license,

7 Effective Date.
I. Section 6 of this act shall take effect upon its passage.
II. The remainder of this act shall take effect January 1, 2003.

2002-2573S

AMENDED ANALYSIS
This bill provides for the expiration of youth operators' licenses, modifies the restrictions on motor vehicle operation by youth operators, and
changes the fee for such licenses. This bill also changes the age at which
a person may obtain a nondriver's identification card from 16 years of
age to 12 years of age.

SENATOR GORDON: This bill creates a youth drivers license which
would expire 1 month after the first anniversary of issuance, and it
also changes the current law. The current law requires that during
the first ninety days of operation the license holder will only drive
with a person who is over twenty-five years of age, another licensed
person. Many people testified that this was a hardship and so the law
is slightly changed to say "for the first six months after issuance that
a youthful driver cannot drive with more than one passenger less than
twenty-five years of age who is not a member of the holder's family
unless accompanied by a licensed, responsible adult." There's also an
amendment which allows the Department of Safety to issue licenses
or photo id's to kids that are twelve years old or older. And right now
it's limited to sixteen years old or older. Now most airlines are requiring some type of government-issued photo ID's in order to travel on
the airlines, and this would enable younger children within the state
to do that. We recommend ought to pass as amended.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

318, relative to transfers of funds from the sweepstakes fund for
sweepstakes purposes. Ways and Means Committee. Vote 4-0. Ought to
pass, Senator Gatsas for the committee.

SENATOR GATSAS:

Senate Bill 318 is enabling legislation that addresses
an internal issue at sweepstakes. Health costs are budgeted by taking a
percentage of salaries. In the case of sweepstakes those health care costs
increase by 30 percent. The percentage wasn't adequate. Because the
agency is self- funding, adjustment funds are not available to cover the

unexpected costs. This bill allows sweepstakes to transfer funds from their
revenues to their operating budget in order to cover their health care costs
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still be required to go before the Fiscal Comand council to access these funds. The committee
unanimously recommends ought to pass and asks for your consideration.

only.

Sweepstakes would

mittee, governor,

Thank

you.

Adopted.

Ordered to third reading.

TAKEN OFF THE TABLE
Senator Prescott moved to have SB 198-FN-A, expanding the authority of the sweepstakes commission to establish a two-year pilot program

games at state liquor stores,
tion therefore, taken off the table.
for video lottery

SENATOR PRESCOTT:

and making an appropria-

now that voting on this bill as ought
as ought to pass because it is not leaving the
jurisdiction of the Senate and I agree with Senator Flanders as a courto pass really isn't voting

I

realize

it

tesy. I think everybody knows where I stand on gambling, and if you
don't, I'm dead set against it. However, I would like to move that we vote
on the committee amendment to SB 198 as ought to pass with the realization that it is going to Finance and will return to our body for a vote

or down and no more putting it back on the table. That is a stipulation I'd like to put forth if everybody's agreed to that. Let's go.

up

SENATOR ROBERGE: Mr. President I continue to be against the expansion of gambling in New Hampshire because I think it's the wrong thing
to do. I think it encourages spending which I am against, however, I
agree with Senator Flanders that Senator Gatsas should have his chance
and it will come back for a vote and I am still against gambling and I haven't changed my mind.
in Finance

SENATOR BELOW: Is removing it from the table the debatable question?
SENATOR KLEMM (In the Chair): No.
Adopted.

MOTION OF RECONSIDERATION
Senator Prescott moved reconsideration on SB 198-FN-A, expanding the
authority of the sweepstakes commission to establish a 2-year pilot profor video lottery games at state liquor stores, and making an appropriation therefore, whereby we voted down the committee amendment.

gram

Adopted.
Recess.

Out of Recess.

Question

is

on the adoption of the committee amendment

(2228).

SENATOR FERNALD:

Senator Prescott we're about to vote on an ought
to pass motion on this gambling bill, and I understand from your previous statement that you're going to vote yes and I guess my question for
you is, were you trying to tell us that yes means no?

SENATOR PRESCOTT: What yes means is that ultimately it does not
leave this jurisdiction of the Senate. It does not mean that when I vote
yes that I am going to release this to the other House. What it does mean
is I'm releasing it to a public hearing. I believe as our Senate President
guaranteed to this chamber when he became the Senate President, what
he said was he was going to give everybody a free and open hearing on
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anything they wanted to talk about. I beheve that he's done that, I've
taken his example and I'm following that lead, so that Senator Gatsas
can have his day for his bill, which I hate.

SENATOR FERNALD: Hasn't this bill already had a hearing?
SENATOR PRESCOTT: It is my understanding it has not.
SENATOR BARNES: Let me clear that up. The original bill that

SenaGatsas had came in front of Ways and Means, and yes Senator Fernald
the original bill that Senator Gatsas put forth several months ago did
have a public hearing. As we said earlier in the day and I know it was
hours ago his amendment is entirely different. It's had input from many
Senators, Representatives, attorney general, all sorts of people have
helped him draft this amendment. So this amendment has not had a
public hearing and the thoughts were that as important as this legislation is, the public should have an opportunity to come in and be heard
and I think there are several Senators in here that are giving Senator
Gatsas their courtesy, including myself, we have not agreed to vote for
his bill. We want to hear the public input and then we'll make that decision when we bring it to the floor either Wednesday or Thursday of
next week. That's when it will be voted on, either Wednesday or Thursday. This is an entirely new thing. You look at that amendment, it has
nothing to do with liquor stores. His original bill had liquor stores having the machines in it and that's what I think you might have in front
tor

of you and that's what came to Ways and Means, so that's gone, this is
an entirely new outlook on it. It's even got a new name to it. What's the
name Senator, you use for this?

SENATOR GATSAS: Property Enhancement.
SENATOR BARNES: Property Enhancement now.

It

used to be Liquor

Stores Giddy ap, now it's Property Enhancement. So it has changed. Property Tax Relief, those are the words. Thank you very much.

SENATOR GORDON:
the

amendment

right

This

is

a parliamentary question. We're voting on

now?

SENATOR KLEMM: That's correct.
SENATOR GORDON: And we finished

voting on the

amendment

suming there are no more amendments do we then vote
Finance or does

it

to

send

preto

it

automatically get sent to Finance?

SENATOR KLEMM: The bill will be on second reading if no amendments
are offered, they'll be sent to Finance.

A roll

call was requested by Senator Pignatelli.
Seconded by Senator Barnes.
The following Senators voted Yes: Burns, McCarley, Flanders,
Disnard, Roberge, Eaton, Francoeur, Gatsas, Barnes, O'Neil,

Prescott, D'Allesandro, Klemm.
The following Senators voted No: Gordon, Johnson, Boyce, Below, Fernald, O'Hearn, Pignatelli, Larsen, Wheeler, Hollingworth,

Cohen.
Yeas: 13

-

Nays: 11

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SENATOR BARNES:
to let

There's so

much

interest in this bill

I

just

want

everyone know again that that amendment will be in front of
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the Finance Committee at 10 a.m. on Tuesday morning in Room 103
in the Statehouse. So if any Senator here wishes to come in and testify please feel free to do so, we will be there, I have a hunch, for a
period of time.

TAKEN OFF THE TABLE
Senator Johnson moved to have
taken off the table.

SB

146, relative to personal watercraft,

A roll

call was requested by Senator Boyce.
Seconded by Senator Gordon.
The following Senators voted Yes: Burns, Gordon, Johnson, Below,

Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn, Pignatelli,
Francoeur, Larsen, Gatsas, Barnes, Prescott, Klemm, HoUingworth,

Cohen.
The following Senators voted No: Boyce, McCarley, O'Neil,
D'Allesandro, Wheeler.
Yeas: 19 - Nays: 5
Motion adopted.

SB

146, relative to personal watercraft.

Question

is

Amendment

on the adoption of the committee amendment

(2066).

failed.

Senator Johnson offered a floor amendment.
Sen.
Sen.
Sen.
Sen.
Sen.

Johnson, Dist. 3
Eaton, Dist. 10
HoUingworth, Dist. 23
Cohen, Dist. 24
Below, Dist. 5

2002-2418S
03/01

Floor Amendment to SB 146
the bill by replacing sections 2-3 with the following:
2 Supervision of Navigation: Ski Craft; Personal Watercraft Added.
Amend RSA 270:73-74-b to read as follows:
270:73 Definitions. In this subdivision:
I. "Bureau" means the department of safety, bureau of hearings, es-

Amend

tabhshed pursuant to RSA 21-P:13.
n. "Department" means the department of

safety.

^'Emergency personnel" means members of local police
departments, the state police, the sheriff's department, fire companies and departments, and emergency medical services units.
Il-a.

III. "Operator" means a person who operates or who has charge of
the navigation or use of a ski craft or personal watercraft.
Ill-a. "Personal watercraft" means a vessel which uses an
inboard motor powering a water jet pump as its primary source
of motive power and which is designed to be operated by a per-

son or persons sitting, standing, or kneeling on the vessel, rather
than the conventional manner of sitting or standing inside the
vessel. ''Personal watercraft" shall include ski craft as defined
in

RSA

270:73, V.
"Private boat"

means a boat as defined in
ing a ski craft or personal watercraft.
IV.

RSA 270:2,

V, includ-
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means any motorized watercraft or private boat which
than 13 feet in length as manufactured, is capable of exceeding
a speed of 20 miles per hour, and has the capacity to carry not more than
the operator and one other person while in operation. The term includes
V. "Ski craft"

is less

a jet ski, surf ski, fun ski, or other similar device.
VI. "Watercraft" means a motorized ski craft or personal watercraft, capable of being used as a means of transportation on or in the
water, except a seaplane.
270:74 Operation of Ski Craft or Personal Watercraft.
I. No person shall operate a ski craft on any lake, pond, or river unless the person is 16 years of age or older.
II. No person shall operate a ski craft or personal watercraft on
any lake, pond, or river between the hours of sunset and sunrise.
III. No person shall operate a ski craft or personal watercraft unless [he] the person is wearing a personal floatation device which is Coast
Guard approved type 1, 2, or 3.
IV. No person shall operate a ski craft on a lake, pond, or river, or
area thereof, on which the operation of ski craft is prohibited by law.
rV-a. No person shall operate a personal watercraft on a lake,
pond, or river, or area thereof, on which the operation ofpersonal

watercraft

is

prohibited by law.

No person

shall operate a ski craft on a lake, pond, or river, or area
which the operation of ski craft is prohibited as a result of a
hearing pursuant to RSA 270:74-a.
V-a. No person shall operate a personal watercraft on a lake,
pond, or river, or area thereof, on which the operation of personal watercraft is prohibited as a result of a hearing pursuant
V.

thereof, on

to

RSA

270:74-a.

No person

shall operate a ski craft or personal watercraft on
a lake, pond, or river, or area thereof, in violation of a restriction imposed
pursuant to RSA 270:74-a.
VII. No person shall operate a ski craft or personal watercraft
within 150 feet of another ski craft or personal watercraft, or of a boat,
raft, float, or swimmer unless the speed of the ski craft or personal
watercraft is reduced to headway speed. No person shall operate a ski
craft or personal watercraft in a cove, as designated by the commissioner, or within [300] 150 feet of shore, except as provided in [ paragraph ]
paragraphs Vll-a, VIII, and Vlll-a [ or pursuant to RSA 270:74-a, V ],
For the purpose of this paragraph "cove" is defined as a bay or inlet which
at its widest point does not exceed 1,000 linear feet.
Vll-a. No person shall operate a ski craft or personal watercraft on the Connecticut River within 300 feet of shore, unless
operating in a direct line between the shore and the area where
operation is allowed, provided that operation within 300 feet of
shore shall not be at a speed exceeding headway speed.
VIII. A person may operate a ski craft from the shore to any area
where the operation of ski craft is allowed, provided that the ski craft
shall not be operated at a speed exceeding headway speed within [300]
150 feet from shore or in a cove as defined in RSA 270:74, VII and provided that the ski craft shall be operated in a direct line between the
shore and the area where operation is allowed.
Vlll-a. A person may operate a personal watercraft from the

VI.

shore to any area where the operation of personal watercraft is
allowed, provided that the personal watercraft shall not be operated at a speed exceeding headway speed within 150 feet from
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shore or in a cove as defined in RSA 270:74, VII and provided that
the personal watercraft shall he operated in a direct line between
the shore and the area where operation is allowed.
IX. A person may operate a ski craft or personal watercraft on the
lakes, ponds, and rivers of the state except in areas which are prohibited by the department and those lakes, ponds, and rivers specifically
prohibited by RSA 270:75-[iO9]i30 and other legislative acts.
X. A person who violates any of the provisions of this section shall
be guilty of a violation.
XI. Emergency personnel who operate a ski craft or personal
watercraft when responding to an emergency call or in pursuit
of an actual or suspected violator of the law shall be exempt from
restrictions or prohibitions imposed pursuant to RSA 270:74-a,
RSA 270:75-130, or any other law.

210:1 A-Si Hearings.
I. The commissioner shall adopt rules pursuant to RSA 541-A establishing procedures for the public hearing process contained in this section. For the purposes of adopting the initial set of rules required by this
section the commissioner shall be authorized to adopt emergency rules
as provided in RSA 541-A: 18.
II. Any group of [iO] 25 or more residents or property owners of a
town in which a lake, pond, or river is located may petition the commissioner to prohibit or restrict the use of ski craft or personal watercraft
on the lake, pond, or river, or a portion thereof. Once ski craft or personal watercraft have been prohibited or restricted on a lake, pond,
or river, or portion thereof, pursuant to this section, [ for at least one year
such ] a group of residents or property owners may not petition to allow
the use of ski craft or personal watercraft on the lake, pond, or river,
or a portion thereof until at least one year after the effective date
of the prohibition or restriction.
III. The commissioner shall hold a public hearing to determine
whether to grant or deny a petition submitted pursuant to paragraph II.
In determining whether to grant the petition, the commissioner shall take
into consideration the following factors:
(a) The impact of ski craft or personal watercraft on the environment, the shoreline, and wildlife.
(b) The surface area of the lake, pond, or river being considered.
(c) The use or uses which have been established on the lake, pond,
or river.
(d) The depth of the water.
(e) The amount of water-borne traffic.
(f) The necessity of ensuring access to and use of the lake, pond,
or river for all individuals and the right of those individuals to appropriate use of the public waters.
(g) Whether a determination is necessary to ensure the safety of
persons and property.
IV. The commissioner shall hear all petitions as soon as possible after
they are submitted. [ The commissioner shall give priority to hearing first
the petitions submitted on behalf of lakes, ponds, or rivers itemized in
section 3 of this act and lakes, ponds, or rivers which are generally considered to have problems with the operation of ski craft as evidenced by
the number of complaints submitted. ] The commissioner may grant,
grant with modification, or deny the petition. A decision shall be
rendered within 30 days after the hearing. If a body of water is closed
in its entirety as a result of a hearing pursuant to this paragraph, the
effective date of such closing shall be no sooner than October 1, of the
year in which the order is issued.
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V. [ In response to a petition submitted concerning a lake, pond, or
river, or portion thereof, the shoreline of which is uninhabited, the com-

missioner
the shore.

may

allow the operation of ski craft as close as 150 feet from

Vfr] Any person aggrieved by a decision of the commissioner pursuant to this section may appeal to the [ commissioner ] personal watercraft and ski craft board for a review of the record and may appeal
from such decision pursuant to RSA 541.
[ VII. ] VI. Any prohibition or restriction on the use of ski craft or
personal watercraft on a lake, pond, or river, or portion thereof, imposed pursuant to this section shall have the full force and effect as if
enacted as law.
[ VIII. ] VII. The commissioner shall post any lake, pond, or river, or

portion thereof, from which ski craft or personal watercraft are prohibited or restricted pursuant to this section.
270:74-b Reckless Operation of Ski Craft or Personal Watercraft;
JVIodification of IMuffler or Engine Prohibited.
I. In addition to the provisions of RSA270:29-a, no person shall operate a ski craft or personal watercraft in a careless or negligent manner, or in a manner which unreasonably or unnecessarily endangers life,
limb, or property, including but not limited to, weaving through congested
watercraft traffic and swerving at the last moment to avoid collision. Any
person who violates this paragraph shall be guilty of a misdemeanor.
II. In addition to the provisions of RSA 270:40, no person shall modify
or alter the muffler system or engine of ski craft or personal watercraft
so as to exceed the noise levels prescribed in RSA 270:37. Any person who
violates the provisions of this section shall be guilty of a violation.

and Ski Craft Appeals Board.
There is hereby established a personal watercraft and ski
craft appeals board which shall hear and decide appeals of any
decisions made under RSA 270:74-a. The personal watercraft and
ski craft appeals board shall conduct its hearings according to
provisions of RSA 541-A for adjudicative proceedings. The personal watercraft and ski craft appeals board shall consist of 5
persons to be appointed by the governor and council for terms of
3 years each. The initial appointments to the board shall be in
staggered terms as determined by the governor and council. The
board shall be composed of one member of the New Hampshire
Marine Trades Association at the time of appointment, and one
member of the New Hampshire Lakes Association at the time of
appointment, and 3 members of the public.
II. Upon hearing the appeal, the burden ofproof shall be upon
the party seeking to set aside any order or decision of the commissioner to show that the same is unjust or unreasonable, and
all findings of the commissioner upon all questions of fact properly before the commission shall be deemed to be prima facie lawful and reasonable; and the order or decision appealed from shall
not be set aside or vacated unless the appeals board is satisfied,
by a clear preponderance of the evidence before it, that such order is unjust or unreasonable.
III. The provisions of this section shall not preclude parties
an appeal under RSA 541.
270:74-c Personal Watercraft
I.

3 Applicability. Any restriction or prohibition on the operation of ski
craft established by statute or administrative rule in effect on the effective date of this act shall remain in effect until such statute is repealed
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amended

or such rule is superceded or expired, and shall apply only
use of ski craft, as defined in RSA 270:73, V, and not to any other
type of personal watercraft defined in RSA 270:73, Ill-a, on the waters
or

to the

of this state.

2002-2418S

AMENDED ANALYSIS
This bill:
L Includes personal watercraft, as defined in the

bill,

in the laws rela-

tive to ski craft.
II. Makes applicable within 150 feet of shore those restrictions on the
operation of ski craft that currently apply within 300 feet of shore.
III. Establishes an exemption from restrictions and prohibitions on the
operation of ski craft and personal watercraft for emergency personnel.
IV. Establishes a personal watercraft and ski craft appeals board.

SENATOR JOHNSON:
to

speak

to that

I

refer to floor

amendment #2418s and

I'd like

amendment.

SENATOR JOHNSON:

Last session the full Senate decided to rerefer
Senate Wildlife and Recreation Committee. Since that
time, the bill has not lain idle except in the last month. There have been
seven public information sessions held throughout the state on this legislation, over 250 people attended these information sessions, both proponents and opponents alike. As a result of the input gathered during
these sessions and since that time some significant changes were made
to the legislation to be sensitive to some of the concerns that were there:
1) The language was clarified to insure that the passage of SB 146 would
not result banning of any personal watercraft from water bodies in the
state; 2) Language was crafted to insure emergency personnel using personal watercraft have access to every water body in the state regardless
of restrictions; 3) The number of petitioners was raised from ten to twentyfive, which is the standard number of petitioners for a warrant article; 4)
An independent appeals board was created consisting of a member of the
New Hampshire Marine Trades Association, a member of New Hampshire Lakes Association, and three members of the general public; 5) The
headway speed buffer was reduced from 300' to 150' on all bodies of
water except the Connecticut River. This buffer is in place for environmental and safety reasons that have had severe erosion problems on the

SB 146

to the

Connecticut River necessitating this increased buffer to protect valuable
property and farmland. The hearing process will be initiated by twentyfive residents or property owners in a town. But twenty-five residents
do not have the ability to ban personal watercraft on a lake. Decisions
are made by the Department of Safety and according to the chief hearings examiner, based on the content of the petition and specific testimony. The goal is to provide for the benefit of all users and the public
waters must provide for a safe and mutual enjoyment of a variety of
uses. And with the proposed amendment, those aggrieved with the decision may appeal to an independent board as well as a further appeal
to the superior court already provided under the current law. This hearing process is currently available for one- and two-passenger jet skis but
is not available for slightly larger three- and four-passenger jet skis. This
bill would simply place all jet skis under one definition of personal watercraft. It would not extend existing bans but it would create a mechanism for lake users to give input on whether these crafts are appropriate for individual water bodies through the hearing process. Some may
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the user and not the craft itself and that Boater Safety
remedy the problem. Others say that this legislation
discriminates against one type of craft but the fact remains that in New
Hampshire you are two times more likely to receive a summons on a
personal watercraft, three times more likely to receive a warning, and
nationwide a personal watercraft is seven times more likely to be involved in an accident and an operator on a personal watercraft is nine
times more likely to be injured. Personal watercraft differ from other
vessels in their capabilities and their use. Their impact on the water is
greater than that of other vessels. Senate Bill 146 simply allows lake
users to give input on whether or not a particular lake is compatible with
this type of use. I would just like to take a moment and read part of a
letter that Mr. Duclos, the hearing officer for the Department of Safety
wrote to the assistant commissioner, John Stephen. He says, "I am disturbed that there is a question as to following the mandates involving
public hearings in general and specifically, notification to the public".
The reports submitted to the commissioner for reviews are all-inclusive
and self-sustaining. The documents provide information on the content
of the petition, specific testimony, what was considered in weighing the
factors, and the appeal process. All hearings require decisions that meet
concurrence with law. The commissioner's designee gathers facts, receives public comment, and considers the factors. Those factors are found
specifically at RSA 270:74-A HI A-G. It is not numbers of individuals
either for or against, but those listed issues by statute that shall be considered. I believe we must look at our bodies of water as our highways
for watercraft and because of the competing recreational interests, swimming, boating, canoeing, kayaking, snorkeling, water skiing, etc. and the
rapid increases in all of these activities, we have to look for a balance
between enforcement and regulation just as do on the roads we drive on
and SB 146 will be part of that process. That's part of my testimony and
to end up, Mr. President and members of this body, this week I was chatting with a personal watercraft dealer discussing the manufacturer's
attempt to address the environmental issues: noise pollution, four-stroke
engines, etc. but he said they have also increased the horsepower attaining speeds of 75 mph which he said, and being a dealer, he said is alarming. Can you imagine a PWC less than ten feet long going 75 mph in
areas, which would have such a negative impact? That's what a large
part of this bill is all about. Attempting to address issues like that by
the petition process, and I ask for your report and your support on SB
146 as amended. Thank you Mr. President.

argue that
Education

it is

will

SENATOR WHEELER:

I rise in opposition to this amendment. I think
the issues that were expressed by Senator Johnson and expressed very
eloquently, are the two issues that need to be addressed, then let's be
specific. Let's not beat around the bush. I have had bills before this body
to ban two-stroke engines, I've had bills before this body to ban the use
of the internal combustion engine on bodies of water that we also use
for drinking water supplies, mind you, neither one of those passed, but
if you're concerned about speed, noise, pollution, then pass laws about
that. But don't single out a particular craft. That is a very indirect way
of getting at the goal that you seem to want to achieve. I'm completely
opposed to saying, "we don't like this craft, but otherwise we don't care
how noisy you are, how polluting you are, how dangerous you are. To me
this bill makes no sense at all.

if

SENATOR O'NEIL: I want to thank
of using

many of the lakes

Senator Johnson,

I

have the honor
and certainly

in the district that he represents
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appreciate, I don't know if there's been a bigger champion of the lakes
my short time here than Senator Johnson. But after we rereferred
that bill last year I had inquired a little more about personal watercrafts.
I'd never been on one in my life. So I did take a ride on both a two-seater
and a three-seater and to me they were like night and day. I agree that
you can get into a whole lot of trouble with the two-seat personal watercraft. But in my opinion the three-seater and I know four's are also
included in this is a boat, in my opinion. I agree with Senator Wheeler
that this is more an enforcement issue and the concern about noise,
safety, and the environment, I don't hear any discussion about banning
all motorized craft from these lakes. They seem to be very selective
about which ones they want to ban. I just want to reemphasize, I think
this is an enforcement issue. I have an uncle who has a home up in
Alton and happened to be visiting him this past year, and he indicated
to me the safety officer that patrols his lake I think has five or six other
lakes to patrol. We don't have enough people on the lakes. The problems are caused by whether it's a one-seat personal watercraft or, I
don't know if a ten-seat pontoon boat can get into trouble, so I'm going to vote against this legislation. Thank you Mr. President.
in

SENATOR COHEN:

We've been here just about twelve hours today and
have a question that I really would like to know the answer. The
qualitative difference, as Senator Wheeler mentioned, that there are other
vehicles on lakes that also pollute and stir up the waters and things like
that, maybe, I would just like to know some of the qualitative difference
between these three- and four-person crafts and other craft that also have
petroleum and stir up the water, perhaps even stir up the water more. I
would really like to know some of the qualitative differences.
perhaps

I

SENATOR JOHNSON: Thank you. I'm glad you asked that question because I can answer it. If you look at the floor amendment on the first
page and starting on line 14, it says personal watercraft means a vessel which uses an inboard motor powering a waterjet pump as its primary source of motive power and which is designed to be operated by a
person or persons sitting, standing, or kneeling on the vessel rather than
the conventional manner of sitting or standing inside the vessel. Personal watercrafts shall include ski craft as defined in 270, so forth. This
is the industry definition of personal watercraft, not mine, not the Department of Safety, this is the industry, they don't make a difference
between a one- and two-seaters and the three- and four-seaters. They're
all under this definition of personal watercraft.

SENATOR COHEN: I guess I didn't state my question very clearly. I
my question is really qualitative difference in terms of environ-

guess

effects? Effects on the communities? Effects on the lakes?
the qualitative difference between these and other boats.

mental
is

What

SENATOR JOHNSON: Well, No. one, they're very shallow draft and they
can get in and in many cases, it disturbs the wildlife habitat, I happen
to be on the Policy Board of the Loon Preservation Committee and we
have some problems with personal watercraft because of that reason. We
have nests, not only natural nesting areas, but we have rafts that we put
out there, imitation rafts, so the loons can nest on those rafts and we
have problems with those vessels being able to come in much closer than
a boat that has much more draft than a personal watercraft.

SENATOR COHEN: Thank you.
SENATOR JOHNSON: You're welcome.
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SENATOR BELOW: In the past I voted against such bills when I was
in the House. I'm voting for this floor amendment and passage for this
bill tonight. I do have constituents on both sides of the issue. I have some
who

more environmentally sound and
uses rather than a larger boat. Some
people like it because it's an affordable way to get out and water-ski, I
have Senior Citizens who use it as a way to get around the lake and
replace larger boats because it was cheaper to buy a personal watercraft
than a new outboard motor. But that being said, there is a real issue in
terms of qualitatively, how they're used is distinct from any other users
of lakes and on some lakes it does create real conflict. And you look at
the number of different users on a lake, it could be sailboaters, canoeists,
scullers, kayakers, water-skiers, fishermen, swimmers, scuba divers,
shoreline sightseers, pontoonboaters, nature lovers, wildlife, living on
the lake and lakeside property owners. All of these people and personal
watercraft operators have an interest on being on the lake. I think what
this bill does is recognize a process by which this particular use, which
often conflicts with many of those other uses, can be regulated or restricted. And the bill makes it clear when a petition comes forward, the
commissioner can grant, grant with modification, or deny the petition.
And I think that's important because I think that the criteria that has
to be addressed in considering the petition is the necessity of insuring
access to and use of the lake, pond, or river for all individuals and the
rights of all those individuals to appropriate use of the public waters and
I think what the history actually shows is the decisions have been made
when these petitions have come have really come where there was a real
conflict with the ski craft and these other users, and the tendency in
recent years has really been only to impose restrictions to the extent
necessary to really balance those different interests and to resolve some
real conflict. Just another word about the nature of the conflict. The
vessels are specifically designed to go, to accelerate at very fast speeds,
to turn on a dime, to be able to maneuver around very quickly, to jump
waves and wakes and such and some users use them that way. It's fun
and I admit that for many people at many lakes, it's an appropriate use
and many of our lakes are big enough that it doesn't create a conflict.
On some of our smaller lakes, it creates a conflict. If you're out there
swimming, and one of these things come by at high speed, you're not going
to swim there anymore because it's scary and that's the problem some
people face. We cannot afford enough enforcement to get people out on all
the lakes to regulate this. So there does come a point when we have made
a commitment to increased enforcement, where even with increased enforcement where there are conflicts we need a process to resolve that and
that's what this bill does. The handout I've given, I took the data about
all the bans that have been done and worked with it some and on the
front, you'll see some key points here. The vast majority of the bans of
ski craft came in the first two-years after the enactment. There was sort
of some pent up demand, if you will, to resolve the issue and in fact it's
81 percent of the total acreage that has been banned to date was in the
first two-years. Only 19 percent of the acreage that has been banned has
been in the past eleven years and the average number of bans over the
past eleven years is one and one-half lakes. We're only banning, restricting at the rate of about one or one and one-half lakes a year and see
several years we've had zero bans in the past eleven years. So the fear
that we're going to suddenly shut down all the lakes in the state is really overstated and you can go through this if you want. I tried to idenpeople

in

like it

some respects

because they
it is

for

feel it is

many
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some the data from the data I was given where these are located.
first page of this has the bans in the first year after enactment.
On the second page you can see the bans in all the subsequent years
and a few of the places where there have been denials, there have been
a number of denials on lakes, there have been modified petitions that
only made restrictions to the extent necessary. Page three, page four,
page five, all list the many lakes, many lakes which there has been no
petition, which there have been no bans or bans have been denied. On
the last page there's some summary statistics to put this in context. The
tify

The

average acreage of all the lakes in the state over seventy-five is almost
600 acres. The average acreage of a lake with a ski craft ban through
hearing process is only about 300 acres, about one-half the size of the
average lake. So it does tend to be the smaller lakes, often the shallower
lakes, the lakes that have a lot of users where there's conflict. The total
acreage of all of our lakes over seventy-five acres is almost 150,000 acres;
less than 20,000 acres have been banned through this petition process.
Only 13.4 percent of the total lake acreage in the state has been banned
through petition. Now I'd say through petition there have been a few
lakes that have been specifically banned through set legislative specials.
But they don't add up to that much in the scheme of things and that was
all done before we had a process to resolve this. Those are the main
points. We've still got 128,000 acres that have not been banned by petition, a little less than that when you subtract out those that have been
legislatively banned. Sixty-five bans have been granted. Most of them,
80 percent of them in the first two-years. But we've also had fifteen petitions that have been denied in whole or in most part and I think that's
significant. I believe that how this should operate is that, and I think
the way the commissioner is operating, they're imposing the least restrictive ban necessary to resolve the conflict and I would simply like to
suggest going forward. That could work. I've got a Lake Mascoma where
it's banned on Saturday and Sunday because of the amount of use. If
personal watercraft needed to be restricted, I'd suggest that it perhaps
be only on Sunday and Monday or something like that. So that we have
a way to balance the different conflicts. Give the personal watercraft
users as much acreage as is appropriate, but provide those other users
of the lake the opportunity to enjoy the lake in the way they want. That
reality is some users find the way personal watercraft are used, especially when it's in large numbers at busy times, to be very annoying and
sort of destroys their enjoyment of the lake. So we've got to have a way
to balance this and create opportunities for all the different users to
enjoy the different lakes in the different ways. I think this is necessary.
Thank you Mr. President.

SENATOR WHEELER: Thank

I wonder why you
forms of motorized crafts, or at least
lumping them all together when what you are concerned about is mixed
use when it's obvious swimmers don't work well with motorized craft.
But I wonder if you've had the experience I've had of seeing the cigar
boats or whatever they're called which are not personal watercraft. There
was one that used to dock in Portsmouth called Irish Insanity and clearly
the owner of it lived by this name, and it was incredibly fast and incredibly noisy, and incredibly scary. Motorboats have that ability, so why
have you singled out one kind, instead of trjdng to talk about all motor-

aren't talking about

banning

you Senator Below.

all

ized craft?

SENATOR BELOW:
banning

all

Well I guess in the first instance I don't beheve in
motorized craft, I don't believe in banning all personal wa-
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I think there's a place for everyone on our lakes.
have enough lakes to accommodate all the different users. I think
the significance is on a little 200 or 300 acre lake, you don't see big cigar boats very often. People don't bother to trailer them up to tool around
on a hundred-acre lake. They do bother to bring the personal watercraft
in. And it is boats, in my experience on the lakes I've swum in, boats even

tercraft or all ski craft.

We

when

they're pulling water-skiers, tend to more or less go in a straight
line or large gradual arc, you know they move around the lake but they
don't, you know, spin on a dime and do all sorts of crazy figures in tight
corners where they're turning a corner, they may not see that swimmer
right over there. The boat, as a swimmer, you can see the boat, you can
see where its going to and from, you can swim away from it. Personal
watercraft's a whole other story. Same thing with sailboats and such, you

can see where a sailboat or a canoe

is going. You're not fearing that kind
of collision in the same way. Plus, quite honestly, the big boats don't tend
to go in some of the shallows where people are swimming or where the
loons are in the same way that the personal watercraft sometimes do.

SENATOR WHEELER:
should be talking about

Well, would you believe that I think what we
is regulating the behavior and not the vessel?

SENATOR BELOW: I guess I believe that. I can't believe that we're ever
going to come up with enough money to do that in all situations,

SENATOR FERNALD: Senator Below, how many banned acres are
cated in district 17 under the original Boyce Plan?

lo-

SENATOR JOHNSON: Just quickly Mr.

President. The last thing I want
want you to understand that if this bill passes, nothing happens to the three- and four-seaters, they can go on any body of
water that they go on now. The only thing that will happen is that there
will be a petition process that if we happen to have some people who
to say is that

I

just

think there is a problem in a certain area or on a certain lake, they can
respond to the problem by going through the petition process. I'd like
to end my testimony with that.

SENATOR BELOW: Senator Johnson isn't another important feature
of this bill the fact that it adds an appeals process that is independent of the Department of Safety so that if people, different users, feel
that the decision is inappropriate, they have a real clear method to
appeal that?

SENATOR JOHNSON: Thank you Senator Below, that's correct.
SENATOR GATSAS: You know we sit here again and we talk about

a

and I think that's probably the most important issue.
Because we can have ten people that are property owners in a certain
town and live in New York and put a petition in to ban New Hampshire
residents from those waters. I ask you that question, is that fair? So we
went from ten to twenty-five. They had 104 hearings and 85 percent of
the bans stood. I agree with Senator Below. It is enforcement. We were
told that we have roughly 100 enforcement officers for the months of
June, July, and August. Approximately 100 days. With all watercraft, all

local control issue

watercraft there were 1,100 citations given out. Do the math. That's onea-day per officer. I don't think we need to hire more people, I think we
have to have those officers enforce what they're on the lakes for. Take
a town like Merrimack. There's a lake that's split in between Merrimack
and Nashua. Twenty-five people sign a petition in Merrimack to ban
three- and four-watercraft seaters. The Department of Safety passes the
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What happens to the people in Nashua? They can no longer participate on that lake. They don't even have a say in the matter. I don't
think that's right. If we're going to send it back to local control, and that's
what we're going to talk about, then let's do it. Let the entire community that spans that lake have to vote for this. I don't think that this is
ban.

anything anymore than taking an opportunity and saying, "we're not
banning anything". Well Senator Below's right. Eighty-five percent of
those petitions were in the first two-years because of pent up frustration. Well what do we think is going to happen in the first ninety days
when this bill passes? I look around and I say, "we all sit here and I understand they make a lot of noise". And I understand that hearing those
on the lakes between six in the morning and six at night can make you
mad. But I can tell you the next thing we're going to look to ban on those
frozen lakes are snowmobiles. Because God knows we don't want to hear
that noise at 2:30 in the morning. So if we're starting with one and if
this isn't a ban, then let's have every community participate. Let's have
everyone do it. Let's not eliminate the people from Nashua because
Merrimack decides they want to vote it out. And we have an appeal
process, you're right. How many people read those little legal notices in
the paper? That's my question. That's where they put them. You'll hear,
"well there was nobody in opposition to these". Well nobody in opposition ever knows about anything with a little legal notice in the paper.
So we're asking those people to say, "we know about this and we're coming to object". Tell those people that they're banned from the water, the
waterways and they'll be there. But not with a little legal notice in the
paper. So if we're talking about watercraft, we are banning. This isn't
about just the petition process, this is about banning them. This is about
people living in New York that may not even have waterfront property,
that file a petition and ban people from New Hampshire from participating. Thank you Mr. President.

SENATOR JOHNSON: I'd like to respond to a couple of those statements. No. one, these are public waters, these belong to everybody. Taxpayers, I don't care whether they're from New York or where they're
from. They have just as much right to use these bodies of water because
we have reciprocity. So they can use the same process that we use and
it's legal for them to do that. As far as notification goes, the Department of Safety uses the same notification that any other department
uses to get the message out. Have you ever been, I'd like to ask Senator Gatsas a question if I may?
SENATOR GATSAS: Certainly Senator Johnson.
SENATOR JOHNSON: Have you ever been to a public

hearing on wa-

tercraft?

SENATOR GATSAS: Senator Johnson to be honest with you, I've never
read the legal notices in the paper to understand that there was a public hearing involved.
SENATOR JOHNSON: I was asking,

have you ever been

to a public hear-

ing?

SENATOR GATSAS:

I've

never been to one with watercraft.

I've

been

to other public hearings.

SENATOR JOHNSON:

Well I've gone to many, many, many hearings for
person watercraft and I can tell you when that message is out there,
people from all around the lake that seem like they might be affected,
they're there to testify. So to say that they don't get the message, they
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get the message, New Hampshire Lakes Association as well as many
other associations get the message out to their members so it is well
publicized, and I think that's just a red herring.

SENATOR BARNES:

I

apologize,

I

went on here, and can you explain

SENATOR KLEMM:

was out in the men's room when
to me what we're voting on?

We're voting on the floor

amendment

this

offered by

Senator Johnson.

on the adoption of the floor amendment.
A roll call was requested by Senator Johnson.
Seconded by Senator Gordon.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
Disnard, Roberge, Eaton, Fernald, Larsen, Barnes, HoUingworth,
Question

is

Cohen.
The following Senators voted No: Boyce, McCarley, Flanders,
O'Hearn, Pignatelli, Francoeur, Gatsas, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm.
Yeas: 12 - Nays: 12

Amendment

failed.

Senator Below moved to have
laid on the table.

A division

vote

is

SB

146, relative to personal watercraft,

requested.
Yeas: 11

Motion

Nays: 13

failed.

Question
Motion

-

is

on the motion of ought

to pass.

failed.

Senator Gatsas moved inexpedient to legislate.

A roll

call

was requested by Senator Below.

Seconded by Senator Francoeur.

The following Senators voted Yes: Boyce, McCarley, Flanders,
O'Hearn, Francoeur, Gatsas, O'Neil, Prescott, D'Allesandro,
Wheeler, Klemm.
The following Senators voted No: Bums, Gordon, Johnson, Below,
Disnard, Roberge, Eaton, Fernald, Pignatelli, Larsen, Barnes,
HoUingworth, Cohen.
Yeas: 11 - Nays: 13
Motion

failed.

Senator Pignatelli moved to have
craft, laid on the table.

SB

SENATOR BARNES: May I make

a motion? If it's in order to send this

146, relative to personal water-

to interim study.

SENATOR FERNALD: May I

A division

vote

is

ask

for a division

requested.
Yeas: 14

Adopted.

-

Nays: 10

on the laid on the

table.
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SB 146, relative to personal watercraft.
SENATOR GORDON: I was going to move that you
table

if.

2002

take the

bill off

the

.

SENATOR GORDON: I was just going to take CACR 5

off the table, if I

could.

SENATOR BARNES:

I'd like to

know what happened

to

my

motion of

interim study?

CACR

Senator Gordon moved to have
5, relating to the rulemaking authority of the Supreme Court. Providing that supreme court may adopt
rules that have the force and effect of law, and that the general court may
regulate these matters by statute and may accept or reject any rule
adopted by the supreme court, and that in the event of a conflict between
a statute and a rule, the statute, if otherwise valid, shall supersede the
rule,

taken

Motion

off the table.

failed.

SENATOR FERNALD:

I

would

like to

move that we take SB 325-FN

off

the table.

SENATOR HOLLINGWORTH: Senator Klemm is it possible that we
could bring these bills up at the next hearing? I think a lot of us are
extremely tired, we have not eaten, and I think a lot of us would like to
have the rest of these bills and the things on the table special ordered
for next week. I know we have a full agenda but I do think that this is
pressing. Many of us have long distances to drive and I'm certain that
you do not want to see anyone falling asleep at the wheel. So I would
hope that we could have these special ordered until next Wednesday.
SENATOR BARNES:

Isn't it true

that the

bills

with the

fiscal

notes on

them have to come to Fiscal Committee on Tuesdays in order to have
them on the floor Wednesday or Thursday?
SENATOR WHEELER: House bills with fiscal notes are not subject to
this deadline, are they? That particular bill to which Senator Fernald
was referring, which I actually want the bill to pass, but it's a House bill
so I don't think that it's...

SENATOR D'ALLESANDRO: We have one more
FN, Senate

Bill

SENATOR D'ALLESANDRO:
we could

Senate

Bill that

has an

350
Senate Bill 350 is on the calendar. Maybe
on the calendar, and we'll special order

finish these four bills

the ferrets.

SENATOR KLEMM: House Bill lllO's going to be a special order.
SENATOR D'ALLESANDRO: Well the ferrets are going to be a special
order.

SB

319, relative to participation in international lotteries. Ways and
4-0. Ought to pass, Senator Barnes for the com-

Means Committee. Vote
mittee.

SENATOR BARNES:

Senate Bill 319 would authorize New Hampshire
Sweepstakes Commission to participate in an international lottery currently being discussed among the United States, Canada, South America,
and Europe. If this bill and the discussions with the other countries move
forward together. New Hampshire will be in a good position to join. Simi-
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lar in design to Powerball, the Security and Administration of the International Game would be based in the United States. The game would not
cannibalize existing games and has the potential to create a significant
revenue stream for our state. We unanimously recommend ought to pass.

Adopted.

Ordered to

third reading.

Senator Boyce

is in

opposition to

SB

319.

SB 329, establishing a committee to study the use of an assigned value land
tax to replace the property tax. Ways and Means Committee. Vote 3-0. Inexpedient to legislate, Senator Eaton for the committee.

SENATOR EATON: Senate Bill 329 addresses a subject we are all trying to grapple with. However the committee believes that this legislative study is not the appropriate forum to examine this complex issue
and recommends unanimously inexpedient to legislate.
Committee report of inexpedient

SB

350-FN-A, creating a business

to legislate is adopted.

profits tax credit for certain donations

made for science and technology equipment and facilities to the department of regional community-technical colleges or any of its component
institutions. Ways and Means Committee. Vote 4-0. Ought to pass with
amendment, Senator D'Allesandro

for the

committee.

2002-2616S
09/04

Amendment to SB 350-FN-A
Amend the title of the bill by replacing it with the following:
AN ACT creating a business profits tax credit for certain donations made
and technology equipment and facilities to the department of regional community-technical colleges or the university system of New Hampshire or any component institutions.
for science

Amend

the

bill

by replacing

all

after the enacting clause with the fol-

lowing:
1 New Paragraph; Business Profits Tax Credits. Amend RSA 77-A:5 by
inserting after paragraph XI the following new paragraph:
XII. The postsecondary science and technology investment tax credits as computed in RSA 187-A:25-b and RSA 188-F:14-d.
2 New Subdivision; University System of New Hampshire; Postsecondary
Science and Technology Investment Tax Credit. Amend RSA 187-A by inserting after section 25-a the following new subdivision:
Postsecondary Science and Technology Investment Tax Credit

187-A:25-b Postsecondary Science and Technology Investment Tax
Credit.
I. In this section, "contribution" or "contributions" mean cash donations made to the university system of New Hampshire or any of its component institutions or foundations for the purpose of acquiring equipment
or constructing, renovating, repairing, or maintaining any facility used for
science and technology educational purposes.
II. A investment tax credit equal to 75 percent of the contribution
made during the contributor's tax year shall be allowed against any of
the following individually or in combination:
(a) Taxes imposed by RSA 77-A.
(b) Taxes imposed by RSA 77-E.
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III. Credits provided by this section applied against the habihties
imposed by RSA 77-E shall be deemed to be taxes paid for the purpose
ofRSA77-A:5, X.
IV. The credit or any unused portion thereof may be carried forward
for no more than 5 succeeding years, but shall not exceed $1,000,000 in
any given tax year.
V.(a) The credit provided by this section shall be available to contributors on or after contributions for which credit is to be taken are

actually received.
(b) Contributions received for which credit is to be taken shall not
exceed $5,000,000 in any state fiscal year. Contributions received in excess of $5,000,000 in any state fiscal year shall not be eligible for credit
in such fiscal year but may be carried forward to the next succeeding fiscal year or years and shall be given priority in determining the total contributions eligible for credit in such fiscal year.
3 New Subdivision; Department of Regional Community-Technical Colleges; Postsecondary Science and Technology Investment Tax Credit.
Amend RSA 188-F by inserting after section 14-c the following new sub-

division:

Postsecondary Science and Technology Investment Tax Credit
188-F: 14-d Postsecondary Science and Technology Investment Tax Credit.
I. In this section, "contribution" or "contributions" mean cash donations made to the department of regional community-technical colleges
or any of its component institutions or foundations for the purpose of
acquiring equipment or constructing, renovating, repairing, or maintaining any facility used for science and technology educational purposes.
II. A investment tax credit equal to 75 percent of the contribution
made during the contributor's tax year shall be allowed against any of
the following individually or in combination:
(a) Taxes imposed by RSA 77-A.
(b) Taxes imposed by RSA 77-E.
III. Credits provided by this section applied against the liabilities
imposed by RSA 77-E shall be deemed to be taxes paid for the purpose

ofRSA77-A:5, X.
IV. The credit or any unused portion thereof may be carried forward
for no more than five succeeding years, but shall not exceed $1,000,000
in any given tax year.
V.(a) The credit provided by this section shall be available to contributors on or after the date contributions for which credit is to be taken
are actually received.
(b) Contributions received for which credit is to be taken shall not
exceed $5,000,000 in any state fiscal year. Contributions received in
excess of $5,000,000 in any state fiscal year shall not be eligible for credit
in such fiscal year but may be carried forward to the next succeeding
fiscal year or years and shall be given priority in determining the total
contributions eligible for credit in such fiscal year.
4 Effective Date. This act shall take effect July 1, 2002.

2002-2616S

AMENDED ANALYSIS
creates a business profits tax credit for certain donations made
for science and technology equipment and facilities to the department of
regional community-technical colleges or any of its component institutions
and the university system of New Hampshire or any of its component

This

bill

institutions.
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SENATOR D'ALLESANDRO: Senate Bill 350 as amended encourages
business and communities to enhance their support of our community
technical colleges and the university system. The partnerships envisioned
by this bill will attract educational resources that otherwise are out of
reach. For example, although the technical college cannot afford to purchase state-of-the-art technology, the bill does encourage companies to
make state-of-the-art donations. The bill is good for schools and their
students. Senate Bill 350 originally addressed the technical college system only in cooperation with the prime sponsor, we amended the bill to
include Senator Larsen's interest in the university system. We unanimously recommend ought to pass as amended. Thank you Mr. President.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB 353, relative to the definition of "sugar orchard" for purposes of the
timber yield tax. Ways and Means Committee. Vote 3-0. Ought to pass
with amendment, Senator Gatsas for the committee.
2002-2629S
10/03

Amendment to SB 353
Amend the bill by replacing all after section 1 with the following:
2 New Paragraph; Definition; Sugar Orchard. Amend RSA 79:1 by

in-

serting after paragraph VII the following new paragraph:
VIII. "Sugar orchard" means a stand of Sugar Maple (Acer saccharum)
and/or Red Maple (Acer rubrum) used actively and primarily as a source
of sap for the production of maple syrup or related maple products. Active use shall mean that a substantial portion of the maple trees appropriate for tapping of sap are being tapped at least once every 3 years. Such
stands shall have clearly established boundaries, and a defined area. In
the stand, 50 percent or more of the average basal area of all live trees 2
inches or greater diameter at breast height (dbh) shall be composed of
Sugar Maples and/or Red Maples. The area and boundaries of a sugar
orchard shall be certified by a licensed forester. Individual Sugar Maple
or Red Maple trees that are outside of the boundaries of such a certified
sugar orchard and that have been tapped for sap at least once within the
3 years immediately prior to the filing of a notice of intent to cut them
shall also be considered to be sugar orchard trees.
3 Release From Taxes Clarified. Amend RSA 79:2 to read as follows:
79:2 Release From Taxes. All growing wood and timber [ except fruit
trees, sugar orchards, nursery stock, Christmas trees, and trees maintained only for shade or ornamental purposes or for genetically-engineered short rotation tree fiber, which shall not be subject to the yield
taie;] shall be released from the general property tax and the school tax
in unincorporated places provided for in RSA 198:16, but the land on
which such growing wood and timber stands shall be assessed. Tim-

ber harvested from sugar orchards for the purpose of enhancing maple sap production, fruit trees, nursery stock, Christmas
trees, and trees maintained only for shade or ornamental purposes or for genetically-engineered short rotation tree fiber, shall
not be subject to the yield tax.
4 Effective Date. This act shall take effect 60 days after

its

passage.

SENATOR GATSAS: I took a break from bringing in the animal bills so now
I'm stuck with the sugar bills. You're awful good Senator D'Allesandro,
you're awful good. Senate Bill 353 corrects a technical problem relative
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timbers tax application of maple sugar production. Harvesting
trees in an active sugar stand is critical to the maintenance and wellbeing of a stand. However, current law taxes the removal of certain
trees even though the practice is necessary to the stand-up key. Senate Bill 353 as amended establishes a standard by which active sugar
stands will be made exempt from the timber yield tax in this type of situation. The committee amended the bill to clarify what an active stand
represents and unanimously recommends ought to pass as amended.
Thank you.
to the

Amendment adopted.
Ordered to third reading.

2002-2272-EBA
05/10

Enrolled Bill Amendment to SB 26
The Committee on Enrolled Bills to which was referred SB 26

AN ACT

relative to probate court procedures regarding adoptions.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Bill Amendment

Explanation to Enrolled
This enrolled

Amend

the

bill

bill

amendment

to

SB 26

corrects the effective date.

Enrolled Bill Amendment to SB 26
by replacing section 6 with the following:

6 Effective Date. This act shall take effect

upon

its

passage.

SENATOR PIGNATELLI: Well again your Enrolled Bills Committee has
been hard at work picking up a defect in the effective date on this bill,
which we've corrected.
Senator Pignatelli moved adoption.

Adopted.

SPECIAL ORDER
Senator Disnard moved that the following bill be made a Special Order
for Wednesday, February 20, 2002 at 10:16 a.m.

HB

1110, relative to the sale of ferrets.

Adopted.

SUSPENSION OF THE RULES
Senator Francoeur moved that the Rules of the Senate be so far suspended as to allow for the introduction of bills, referring bills to committees, scheduling of hearings, and committee reports after the deadlines.

SENATOR FRANCOEUR: I move

that the rules of the Senate be so far
to allow the introduction of bills, rereferring bills to committee, scheduling of hearings, and committee reports after the deadlines on SB 432, SB 433, SB 434, SB 435, SB 436, SB 437, SB 438, SB

suspended as

439, SB 440, SCR3,
ate Bill 446.

SB

SB

441,

Adopted by the necessary

442,

2/3 vote.

SB

443,

SB

444,

SB

445, and Sen-
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INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 432 - SCR 3 shall be by this resolution
read a first and second time by the therein listed titles, laid on the table
for printing and referred to the therein designated committees.

Adopted.

SENATOR D'ALLESANDRO: Ways and Means will meet Tuesday morning at 9:00 in

Room

First

105,

it

changed from 103

to 105.

and Second Reading and Referral

02-3126

SB 432-FN-LOCAL,

relative to allowing political subdivision employees who are members of the retirement system to make payment for
prior service with other retirement assets. (Sen. Cohen, Dist 24; Sen.
D'Allesandro, Dist 20; Rep. Cox, Rock 24; Rep. Langley, Rock 24: Executive

Departments and Administration)

02-3143

SB 433, establishing a standardized protocol for interviewing victims of
child abuse and relative to developing multi-disciplinary child abuse investigation teams. (Sen. Cohen, Dist 24; Sen. Fernald, Dist 11; Rep. Itse,
Rock 11; Rep. Pantelakos, Rock 30: Judiciary)
02-3149

SB 434, establishing the duties of the fish and game commission. (Sen.
Disnard, Dist 8; Sen. Flanders, Dist 7; Sen. Roberge, Dist 9; Rep. Carlson,
Hills 19; Rep. Gorman, Hills 29; Rep. McKinney, Rock 29: Wildlife and
Recreation)
02-3151

SB 435-FN, requiring the supreme court to establish a mental health
court pilot program in the Cheshire county district courts. (Sen. Wheeler,
Dist 21; Sen. Disnard, Dist 8; Rep. Manning, Ches 9; Rep. Mitchell, Ches
3; Rep. Mock, Carr 3: Judiciary)
02-3157

SB 436, allowing municipalities to adopt a lower interest rate charged on
property tax payments made for property redemptions. (Sen. Pignatelli,
Dist 13; Sen. Below, Dist 5; Sen. Burns, Dist 1; Sen. Cohen, Dist 24; Sen.
D'Allesandro, Dist 20; Sen. Disnard, Dist 8; Sen. Fernald, Dist 11; Sen.
Francoeur, Dist 14; Sen. Gordon, Dist 2; Sen. Hollingworth, Dist 23;
Sen. Larsen, Dist 15; Sen. McCarley, Dist 6; Sen. O'Neil, Dist 18; Sen.
Wheeler, Dist 21; Rep. Dokmo, Hills 14; Rep. Bellavance, Hills 26; Rep.
Konys, Hills 33: Ways and Means)
02-3163

SB 437-FN-LOCAL,

relative to the protection of public water supplies
during emergency conditions and making certain changes to encourage
the formation of regional water systems. (Sen. Hollingworth, Dist 23; Sen.
Pignatelli, Dist 13; Sen. Cohen, Dist 24; Rep. Blanchard, Rock 33; Rep.
Konys, Hills 33; Rep. Wall, Straf 9; Rep. NorelH, Rock 31: Environment)

02-3172

SB 438-FN, extending the retirement while in service election to all retirement system members whose membership is optional. (Sen. Johnson,
Dist 3: Executive Departments and Administration)
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02-3178

SB 439, relative to the membership of the information technology management advisory board. (Sen. Gatsas, Dist 16; Sen. Roberge, Dist 9; Sen.
Barnes, Dist 17; Sen. Klemm, Dist 22; Sen. O'Hearn, Dist 12; Rep. Reeves,
Hills 37; Rep. Golding, Hills 38; Rep. Tahir, Hills 38; Rep. Craig, Hills
38: Energy and Economic Development)

02-3184

SB 440, relative to best management practices for water conservation.
(Sen. Wheeler, Dist 21; Sen. McCarley, Dist 6; Rep. Blanchard, Rock 33;
Rep. Spang, Straf

8;

Rep. Dunlap, Straf 18: Environment)

02-3186
SB 441-FN-A, establishing the position of hazardous materials response
coordinator and making an appropriation therefor, and establishing a
committee to study the interoperability of state agency communications.
(Sen.

Klemm,

Dist 22: Internal Affairs)

02-3187
SB 442-FN, revising the statutes relative to the state militia and providing certain protections for New Hampshire national guard members called
to state active duty. (Sen. Barnes, Dist 17; Sen. D'Allesandro, Dist 20; Sen.
Johnson, Dist 3; Sen. Eaton, Dist 10; Sen. Roberge, Dist 9; Sen. Disnard,
Dist 8; Sen. Flanders, Dist 7; Sen. Gatsas, Dist 16; Sen. Wheeler, Dist 21;
Sen. Hollingworth, Dist 23; Sen. Cohen, Dist 24; Rep. Avery, Ches 8; Rep.
Fields, Hills 18; Rep. Emerson, Ches 13; Rep. Downing, Rock 26: Execu-

tive

Departments and Administration)

02-3190
SB 443-FN, relative to the division of condominiums. (Sen. Roberge, Dist
9; Sen. Wheeler, Dist 21; Sen. Johnson, Dist 3: Executive Departments
and Administration)
02-3193

SB 444, relative to parents in the classroom. (Sen. Hollingworth, Dist
23; Sen. Cohen, Dist 24: Education)
02-3195

SB 445-FN, relative to a limited right to a jury trial for certain minors
prior to commitment to an adult correctional facility. (Sen. McCarley,
Dist 6: Judiciary)
02-3198
446, relative to rights and protections for New Hampshire national
to state active duty. (Sen. Barnes, Dist 17; Sen.
D'Allesandro, Dist 20; Sen. Johnson, Dist 3; Sen. Hollingworth, Dist 23;
Rep. Avery, Ches 8; Rep. Coughlin, Ches 8; Rep. Fields, Hills 18; Rep.
Heon, Straf 14; Rep. Emerson, Ches 13: Executive Departments and Administration)

SB

guard members called

02-3185

SCR

3, expressing the fundamental importance of public health to the
people of New Hampshire. (Sen. Wheeler, Dist. 21; Rep. Burnham, Ches.
8; Rep. Emerton, Hills 7: Public Institutions, Health and Human Services)

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bill:

correctly

En-
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385, relative to electric personal assistive mobility devices.

Senator D'Allesandro moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
Bills has examined and found
House and/or Senate Bill:
Hampshire Aeronautics Act.

The Committee on Enrolled

correctly

En-

rolled the following entitled

HB
HB

317, revising the

New

393, relative to plant nurseries and nursery stock.

Senator D'Allesandro moved adoption.

Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that all bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

LATE SESSION
Third Reading and Final Passage

SB 177-FN-L,

relative to computation of tax increments in municipal
economic development and revitalization districts.

HB

180-FN, relative

to criminal neglect of elderly, disabled, or

impaired

adults.

HB 295-FN, relative to medicaid recoveries from third party settlements.
SB 313, relative to penalties for misrepresenting age for the purpose of
procuring liquor or beverage.
SB

318, relative to transfers of funds from the sweepstakes fund for

sweepstakes purposes.

SB
SB

319, relative to participation in international lotteries.

SB
SB

324, urging a study of the operating efficiency of state government.

320, establishing a study committee to review independent living
retirement communities.

330, relative to the administration of a patient's

own

prescription by

emergency medical care providers.

SB 331 -FN,
members

SB
SB

relative to the purchase of certain prior service credit by
of the retirement system.

342, relative to the purpose of the certificate of need law.
351, establishing a commission to study the expansion of projects
under RSA 486-A.

eligible for financial assistance

SB

353, relative to the definition of "sugar orchard" for purposes of the

timber yield tax.
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SB 361, establishing a committee to study developing computerized
emergency warning systems that use the enhanced 911 data base to
provide telephone subscribers with a telephone warning of an emergency situation.

SB

363, establishing a committee to study economic distortions associated with property taxation.

SB
SB
SB

366, relative to biennial reports of the public utilities commission.

367, relative to the guardian ad litem board.
368, granting probate courts the power to issue attachments and

levies of execution.

SB 369, relative to compensation of guardians and conservators for administrative expenses.

SB

380, establishing a committee to study the space needs of the division of safety services within the department of safety.

SB

383, relative to the location of district courts within judicial districts
of certain judicial districts.

and changing the names

SB
SB

386, relative to automated external defibrillators.
392, establishing a committee to study certification of mortgage loan

originators.

SB

394, relative to the duties of the advisory committee on international

trade.

SB 398-FN, authorizing an increase in admission fees for the Seacoast Science Center at Odiorne Point state park in Rye, New Hampshire.

SB

399, regulating

demand

drafts under the

New Hampshire Uniform

Commercial Code.

SB

400, establishing a committee to study issues concerning the Poison
Information and Control Center.

SB 410, relative to large groundwater withdrawal.
SB 411, extending the reporting dates of certain study committees.
SB 413, establishing a committee to study background checks for nursing

home employees.

SB 414, relative to the committee allowing the use of business logo signing on the mainline of limited access and divided highways.

SB
SB

419, relative to notification of groundwater contamination.

425-FN-L, revising the formula used

to calculate the cost of

an ad-

equate education.

HB 463-FN, relative to protective services to adults.
HB 681, relative to billing by local exchange carriers,
tion companies,

HB

electric distribu-

and gas distribution companies.

1397, relative to the annual salary of police commissioners of the

town of Wolfeboro.
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SENATOR FRANCOEUR: I move that the Senate be in recess for the sole
purpose of introducing legislation, rereferring bills to committees, and
scheduling hearings. House messages, enrolled bills, and amendments and
that when we adjourn, we adjourn to Wednesday, February 20, 2002 at
10:15 a.m.

Adopted.
In

recess.

Out

of Recess.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Bills sent down from the Senate:

SB

385, relative to electric personal assistive mobility devices.

2002-2668-EBA
05/09

Enrolled Bill Amendment to SB 385
The Committee on Enrolled Bills to which was referred SB 385

AN ACT

relative to electric personal assistive mobility devices.

Having considered the same, report the same with the following
amendment, and the recommendation that the bill as amended ought
to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to SB 385
This enrolled bill amendment makes a typographical correction.
Enrolled Bill

Amend paragraph

II

Amendment

to

SB 385

of section 4 of the bill by replacing line 3 with the

following:

appropriate, and any other issues relating thereto.

Senator Pignatelli moved adoption.

Adopted.

LATE SESSION
Senator Francoeur moved that the business of the day being completed
that the Senate now adjourn until Wednesday, February 20, 2002, at
10:15 a.m.

Adopted.

Adjournment.

February 20, 2002
The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by Senator Katherine Wells Wheeler.
In the absence of our chaplain, I am taking a leaf out of his book and
going to do a little paragraph by A. A. Milne.
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to Meditation

In the quiet hours when
fine fellows we are, we

we are alone and there is nobody to tell us what
come sometimes upon a moment in which we
wonder, not how much money we are earning, nor how famous we have
become, but what good we are doing.
Let us pray:

Mighty and tender God, voice of the voiceless, power of the powerless, we
praise You for Your vision of a community of wholeness, a realm of peace,
in which all who hunger and thirst are nourished, in which the stranger
is welcomed, the hurting are healed, and the captives are free. Guide us
by Your truth and love, until we and all Your people, make manifest your
Amen.
reign ofjustice and compassion.
Senator Gordon led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
SPECIAL ORDER

HB

1110, relative to the sale of ferrets. Wildlife and Recreation Committee. Vote 5-0. Ought to pass, Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO: This is probably the least controversial bill
that will ever come before this Senate. So it's nice to start the day on a
very positive note. As Senator Gatsas points out when he takes the animal bills out, we're in real trouble so he deferred to me. This bill prohibits the importation and sale of ferrets under eight weeks of age. This
puts ferrets on a par with dogs and cats. Many ferrets are weaned, neutered, and vaccinated at five weeks for sale at six weeks. The committee heard that at six weeks the ferrets' immune system has not developed enough to withstand acute and chronic disease. The committee also
heard that vaccines administered at six weeks would not be effective. In
other words, ferrets sold before they're eight weeks old are at great risk
of severe disease and premature death and their owners may incur significant veterinary charges. Thousands of ferrets are sold in New Hampshire each year. The bill is a common sense bill and the committee recommends ought to pass. Thank you Mr. President.

SENATOR BARNES: Senator D'Allesandro can you tell us how you determine the age of a ferret? Who makes that decision whether it's six
weeks or eight weeks? Do they have a birth certificate?
SENATOR D'ALLESANDRO: As the magnificent Senator Wheeler pointed
out only the breeder knows.

SENATOR BARNES:

So

if

we have

a dishonest breeder

we have

six-

week-old ferrets?

SENATOR D'ALLESANDRO:
have a six-week-old

Right. If we have a dishonest breeder we
ferret, you're right. But I think when they're weaned

obviously the date of their birth is given and hence the eight weeks could
be determined from that time. The vet knows.

SENATOR BARNES: Thank you for your expertise on ferrets.
SENATOR D'ALLESANDRO: You're welcome.
SENATOR GATSAS: Senator D'Allesandro does this affect the age
the ferrets are neutered and spayed?

SENATOR D'ALLESANDRO: Yes it does.
SENATOR GATSAS: And what age is that?

that
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spayed before

eight weeks of age.

SENATOR GATSAS: Thank

you Senator.

Adopted.

Ordered to

third reading.

COMMITTEE REPORTS
SB

302, relative to privacy in the relationship between financial institutions and customers. Banks Committee. Vote 4-0. Ought to pass with
amendment, Senator Fernald for the committee.

2002-2725S
08/10

Amendment
Amend

the

bill

by replacing

all after

to SB 302
the enacting clause with the

fol-

lowing:
1 Disclosure of Records. Amend RSA 359-C:5, Il-a to read as follows:
Il-a. This section is not intended to prevent a financial institution
from disclosing to the county attorney or designee or the attorney general the financial or credit records of a customer or any other person
or the information contained therein when the director, officer, employee,
or agent of the financial institution has reasonable cause to believe the
customer or other person is utilizing the services of the institution to
defraud the institution or any other person.
2 Effective Date. This act shall take effect upon its passage.

2002-2725S

AMENDED ANALYSIS
adds non-customers to the statute relating to disclosure of
financial records involving defrauding financial institutions.
This

bill

SENATOR FERNALD: This is one of those bills that, where it was a good
when we looked at it in detail we realized we had to rework it,
and so you'll see we have a rather lengthy bill but there's an amendment
on page seven of your calendar that is very short. The problem that was
the genesis of this bill was that we have cases of bank fraud. Sometimes
it's a customer, sometimes it someone who's just going into a bank and
cashing a check or posing as a customer and defrauding the bank. The
problem that law enforcement found was that under our statute when
you go to get records from the bank to complete your investigation, the
only people under our statute allowed to request the records were the
county attorney and the attorney general, and it meant that oftentimes
these cases, when they're being investigated by the city police and the
town police, they can't get any records because they're not authorized
by statute. So what the amendment does is it says that the "county attorney or designee" can get the records. So if the county attorney doesn't
want to investigate this or doesn't have the time or the state, local police are already underway, they can designate the police as the designee to receive these records and then it can go forward. The amendment
also makes clear that we're talking about records of customers or any
other person who's been involved in some sort of fraud. So that there
wouldn't be a problem where you've got a noncustomer who's defrauded
the bank and at least technically you can't get the records. We urge your
support of the committee amendment.
idea but

Amendment adopted.
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third reading.

SB

370, relative to incorporators of trust companies. Banks Committee.
Vote 4-0. Ought to pass with amendment, Senator Larsen for the committee.

2002-2738S
10/03

Amendment
Amend

the

AN ACT

title

to

of the bill by replacing

removing an exemption

SB 370
it

with the following:

to a limitation

on service by a trustee,

more than one financial institution.
Amend the bill by deleting section 1 and renumbering the original sections 2 and 3 to read as 1 and 2, respectively.
director, or officer at

2002-2738S

AMENDED ANALYSIS
This bill removes an exemption from limitation on service for persons
serving as a trustee, director, or officer at more than one financial institution.

SENATOR LARSEN: Senate Bill 370 had two parts. The first part actually was introduced last session and passed as part of Senate Bill 51
so the amendment eliminates part I of Senate Bill 370. The second part
of the Senate Bill 370 repeals the provision that grandfathered persons
who are serving as trustees, directors, or executives of more than one
financial institution as of July 1, 1971 from a prohibition against holding offices in different institutions. This exemption is no longer necessary because the individuals who are in question may no longer be serving in that capacity. The Banks Committee recommends SB 370 in a vote
of 4-0 ought to pass with amendment.
Amendment adopted.
Ordered to third reading.

SB 404, changing certain limitations on investment management fees and
investments by banks acting as fiduciaries. Banks Committee. Vote 3-1.
Ought to pass with amendment. Senator Larsen for the committee.
2002-2724S
08/10

Amendment
Amend

the

bill

by replacing

all after

to SB 404
the enacting clause with the

fol-

lowing:
1 Fiduciary Presumption Against Conflict of Interest; Compensation for
Investment Advisory Fees, Commissions, and Other Fees. RSA 384:65, III
is repealed and reenacted to read as follows:
III. A bank, acting as a fiduciary pursuant to RSA 384:65, I, may:
(a) Invest in the securities of an investment company or investment trust, to which such fiduciary or its affiliate provides services
in a capacity other than as trustee, such as advisor, distributor, transfer agent, registrar, sponsor, manager, shareholder servicing agent,
administrator, or custodian, and such investment is not presumed to
be affected by a conflict between personal and fiduciary interests if
the investment complies with the prudent investor standard pursuant to RSA 564-A:3-b.
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(b) Be compensated by the investment company or investment trust
for providing services in a capacity other than as trustee, such as advisor, distributor, transfer agent, registrar, sponsor, manager, shareholder
servicing agent, administrator, or custodian, if the fiduciary at least anit sends account statements
nually notifies the person or persons to

whom

of the rate and method by which the compensation was determined.
2 Purchase of the Bonds or Securities of a Fiduciary Bank; Prohibited
Unless Expressly Authorized. Amend RSA 384:65, V to read as follows:
V. Notwithstanding paragraphs I-IV, no bank authorized to exercise
trust powers in this state which is acting as a fiduciary shall purchase for
the fiduciary estate any [ bond or other ] fixed income or equity security
issued by such bank or an affiliate thereof, unless the bank is expressly
authorized to do so by the terms of the instrument creating the trust, a
court order, the written consent of the grantor of the trust, or the written consent of the beneficiaries of the trust.
3 Effective Date. This act shall take effect 60 days after its passage.

2002-2724S

AMENDED ANALYSIS
This

bill:

L Clarifies that the prudent investor standard allows a bank, acting
in a fiduciary capacity as trustee, to invest trust assets in the securities
of an investment company or investment trust for which the bank or its
affiliate provides certain services.
n. Removes the requirement that banks deduct certain fees they receive from investment companies or investment trusts into which the
bank invests trust assets, from the fees or commissions that they charge
to a trust which they supervise as trustee, and allows banks to receive
a fee from an investment company or investment trust to which the bank
provides certain services, subject to the requirement that it notify the
person who receives account statements as to how the fee is determined.
in. Limits the requirement that a bank have express written consent
from the trust instrument, the court, the grantor, or the trust beneficiaries before it may purchase, for trusts which it controls as trustee, any
mutual fund or pooled security instrument issued by the bank or its affiliate.

SENATOR LARSEN: Senate Bill 404 makes two changes to the existing practices and laws governing a bank trust investment and affiliated
securities. These changes are in keeping with changes that have been
made in many other states. It was represented that 48 other states have
this law. This conformity with other states is desirable and should serve
to further enhance the business climate that supports the establishment
of trust accounts in New Hampshire. The bill was supported by representatives of the Banking Department, New Hampshire Banking Association and the office of the Attorney General. The committee urges your
support for the adoption. With adoption, SB 404 will maximize a trustees ability to invest in mutual funds while providing an assurance of
consumer interest protection. By making clear that such investments are
subject to all traditional fiduciary obligations, it will remove current discrimination against affiliated investments. It will provide for a payment
of reasonable trustees expenses which are reviewed regularly by both
the Banking Department and the FDIC. It will make pertinent that New
Hampshire law is consistent with the laws of other states. It will continue to enhance the business climate that supports the establishments
of trust accounts in New Hampshire. The Banks Committee recommends
SB 404 ought to pass as amended.

342
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SENATOR FERNALD: I am the one vote against and I would like to
explain to the Senate why I am against this bill. It requires a little discussion of history and trust law. A lot of banks have trust departments
that invest money for the beneficiaries. We have conflict of interest rules
that apply to trustees. The situation in this state used to be that if you
were a bank with a trust department and you wanted to put the trust
money into something or some investment vehicle that the bank has, like
a mutual fund or a bank account or whatever, you couldn't do it because
that was a conflict of interest. You were investing in your own stuff. There
was a study committee back in the mid 90's that looked into this and
concluded that we should allow trustees to invest in related investments.
That is to say to have a bank trust company invest in a bank mutual
fund. So that is now in our statute book. But, there were two protections
that were put into place at that time. They said that there is a conflict
of interest here, we are going to allow it, but, only on two conditions: If
you are going to do this you have to give disclosure of the conflict of
interest and explain what the fees are going to be. Secondly, you don't
get what they called in the committee reports, "double dipping" of fees.
When you are a trustee you get paid a fee to manage money, typically
let's say one percent a year. When you are a mutual fund you get paid
fees to manage money, typically around one percent a year. If the trustee
and the mutual fund are both the same bank, they can get two percent
a year, they get paid twice to do the same job once. So our statute does
not allow double dipping of fees. That is where we are now with the law.
A single company brought this bill forward. They have a sort of unique
situation. They are a mutual fund company but they are not like a Putnam
or fidelity where they do all of the work. They actually enter into a contractual relationship with the bank and the mutual funds that they
provide, they do the investing, but the bank does all of the administrative work and they share the fees. They're concerned that no one, under
this law that we have now, no one can get paid for the administrative
work, under their arrangement. We have discussed this in committee
and I believe that they have a legitimate concern and that we should
amend the law to make clear that if we are just talking about administrative fees, that those can be paid. The problem is that what they have
done with this bill is instead of adding a provision to allow their specific
situation, they are deleting the provision in our law that doesn't allow
double dipping on fees. So we have the unintended consequence here of
trying to address their situation and opening up this huge hole that we
wouldn't want to put there. A study committee had looked at, in great
detail, back, I believe, in 1996. It was called the "Trust Lost Study Committee". Senate Research was able to get me stuff... there are 48 states
that allow trusts to invest in affiliated investments. So the law that we
have is consistent with 48 other states. The other problem that I have
with this bill is that I felt that in the course of the testimony before the
committee, we were not given the whole story. The first three or four
people testifying testified for just a minute or so and basically said that
this is consistent with what all of the other states are doing and it looks
like a good idea and it will help our trust companies, let's do it. Then
we got to the last witness who was from this federated securities and
we had a lot of questions. Then we found out things that we had not been
told at the beginning. There was a suggestion that this had to do with
all types of mutual funds, well it doesn't. This bill only deals with the
mutual funds that are owned by the bank that is also the trustee. We
were told that this change would be consistent with 48 other states.
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Senate Research has told me that is not the case. That many states prohibit double dipping on fees, so that this isn't some accepted practice in
the industry. We were told in committee that national banks are allowed
to do that and this is just an issue where state banks can't do something
that national banks can do. We have testimony here from 1997 from
someone at Fleet Bank that said that there are federal rules that at least
in the case of a federal bank that don't allow this double dipping on fees.
I think that we have made a mistake in committee and we need to work
on this some more. I cannot make a motion at this point other than...
cannot make a motion at this point, but I just want to suggest to the
Senate that we have a problem here with this bill and that we should
not send it forward because it is going to take away a very important
protection in our existing trust laws to prevent double dipping of fees

when

the trustee and the mutual fund are

SENATOR HOLLINGWORTH:

all

the same bank.

Senator Larsen,

I

understand that this

was supported by the banking industry and several other people and
other groups, and that clearly there is a scrutiny that they have at a
higher level for people in banks that do this. Could you please tell me
what you did hear on that as far as the problems that have been stated?
SENATOR LARSEN: Some of us shared a concern for the issue of whether
this would in fact be a conflict of interest to permit this relationship. As
we heard, there are numerous consumer protection provisions in the current law. We have general provisions which regulate savings banks and
trust companies and depositories. We have laws relating to responsibilibill

and their removal for incompetence or self dealhave fiduciary duty laws, prudent persons standard laws, prudent investor standard laws, which require that there be reasonable care,
skill and caution in the investment, that there be diversification, that
there be reasonable compensation and that there be disclosure of any fees
that are paid. We have a number of state laws which address circumstances
in which trustees who are incompetent or unsuitable or who are thought
to be acting negligently who can be removed through court action. Through
our review of this proposed legislation, we felt that there were adequate
safeguards both by the banking department and there is an oversight of
any... when a bank creates proprietary investment account, the FDIC
regulates and has a second scrutiny of those accounts. We felt that we also
heard that if a bank, through its trust department, decided to invest in a
mutual fund that is not proprietary, they are reimbursed for their adminties of boards of directors

ing.

We

istrative costs of sending out account notices, all of the administrative
costs. So under many other investment opportunities, administrative costs
are reimbursed to the bank who has set up this account. Under this one
particular circumstance, because it is a new investment opportunity, because of its affiliation more directly with the bank, although it is not actually an in-house operation, under that circumstance, a bank is not permitted to be reimbursed for the administrative costs because there are,

across the board, many other mutual fund opportunities where they are
reimbursed, this creates a disincentive for the smaller banks, particularly
the state, to create trusts and have affiliated investment accounts. We felt
that because of this it was in fact reasonable to permit this opportunity
that is created through SB 404 and that both the Banking Department
and the FDIC and the attorney general's office will regulate, as well as
prudent investment standards of this state, will regulate any opportunity
that might arise or any infraction that might arise where fees are unreasonable.
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to be tabled Senator Larsen,
doesn't come off of the table

today?

SENATOR

LARSEN: The concern is that it is a Senate Bill and that it
will delay for the rest of the year our review of this and in fact, would
be a killing motion. The concern was that the tabling motion would in
have ample opportunity to continue to discuss this,
fact kill the bill.
as we know will be discussed and has been discussed in previous years.
The House does a really good job of reviewing their concerns as well. So
it will have more public airing. I think that is a reason for voting no on
a tabling motion and for passing SB 404 as amended and recommended

We

by the Banking Committee.

SENATOR HOLLINGWORTH: Thank you.
SENATOR GORDON: Senator Larsen, I know that

I have done several
pieces of legislation in regard to trusts and each time that I do, I bump
up against the Office of Charitable Trust at the attorney general's office
and they are active in expressing their opinion. I just wanted to know
if in fact if they had commented on this legislation and where either
expressing an objection or were in support of the legislation?

SENATOR LARSEN: They came and testified in support of the bill. They
all of the nonprofit trusts and regularly review them in the
same way that the bank department reviews all trusts held in banks

regulate

which might have an opportunity to look at this proprietary mutual fund
arrangement so they are both regulated and regulated regularly, from

what we

hear.

SENATOR GORDON: So they testified in support of the bill?
SENATOR LARSEN: They did.
SENATOR GORDON: As amended?
SENATOR LARSEN: As amended.
SENATOR GORDON: Thanks.
SENATOR FERNALD: I rise to speak a second time. I wanted to respond
to a couple of points that were made since I last spoke. There was a question about banks who are serving as trustees can't get paid for administrative costs. That is not an issue with any other type of mutual fund. This
is... that administrative cost issue is something particular to this one company called Federated Securities. It is not an issue for Putnam or Fidelity or anybody else. There is nobody who is not getting paid for their work
now. The Division of Charitable Trusts did come and testify and they said
that they review charitable trusts and they don't review any other trusts.
So all of the other trusts that aren't charitable, would not have any kind
of a review. I sat through the same hearing as Senator Larsen and I re-

member asking the Banking Department

specifically, whether they review
the fees that are charged by mutual funds and they said that they do not.
I do not recall hearing any testimony that the FDIC reviews any of this.
The more important point here is the issue of conflict of interest. That you
have money in trusts that you are supposed to invest wisely. The idea that
you would invest it with yourself, is a conflict of interest. So the protections that we have in our law are that you have to disclose the conflict and
the fees and you can't get double dipping on fees. I do not for the life of
me understand why this bill needs to wipe out the double dipping on fees.
I have prepared an amendment that will allow Federated to address the

SENATE JOURNAL

20

FEBRUARY

2002

345

issues that they say that they want to address, which is their own particular administrative costs issue, without wiping out this essential protection from 1997, not to allow double dipping of fees. The study committee from 1997 said that they devoted substantial time to the area
of investing and trust assets affiliated with the trustee. The committee
had two concerns on this regard: conflict of interest and multiple fee assessments. After considerable discussion of the underlying issues, the committee recommends the adoption of this concept with two provisos: First,
that there be a disclosure to those persons receiving trust account statements. Second, there not be double dipping of fees (i.e. charging both trust

and mutual fund management fees). The report that was out on the floor
from the House committee said, "to prevent potential abuses. The bill contains stringent provisions for mandatory disclosure, nonlayering of fees
and retention of fiduciary duties." Senator Larsen spoke to the many duties of a fiduciary and the oversights that are in place. Those all remain.
Those are part of our current law, but what is in our law is a protection
against the layering of fees that can happen when you have this conflict
of interest. I have an amendment that will allow Federated to do what
they want to do but not do away with this essential protection. I would
urge you to support a motion for tabling if it is made again, so that we
can move this forward but do it in the right way.

SENATOR BELOW:

Senator Fernald, is this floor amendment now or if
not ready now, is it your intent if this bill is laid on the table to offer
to bring it off of the table and then offer the amendment later today?
it is

SENATOR FERNALD: Offer it later today.
SENATOR BELOW: Thank you.
Senator Below moved to have SB 404, changing

certain limitations on
investment management fees and investments by banks acting as fiduciaries, laid on the table.

Motion

failed.

Question

is

on the adoption of the committee amendment.

Amendment adopted.
Ordered to third reading.

SB

321-L, clarifying the right to public education for children of homeEducation Committee. Vote 5-0. Ought to pass with amendment. Senator Gordon for the committee.
less families.

2002-2689S
04/10

Amendment
Amend

by replacing

to

SB 321-LOCAL

the enacting clause with the following:
1 Pupils; Legal Residence of Homeless Children. RSA 193:12, IV is
repealed and reenacted to read as follows:
IV.(a) The term "homeless children and youths" means individuals
who lack a fixed, regular, and adequate nighttime residence, and shall
include the following:
(1) Children and youths who are sharing the housing of other
persons due to loss of housing, economic hardship, or a similar reason; are
living in motels, hotels, trailer parks, or camping grounds due to the lack
of alternative adequate accommodations; are living in emergency or transitional shelters; are abandoned in hospitals; or are awaiting foster care
placement.

the

bill

all after
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(2) Children and youths who have a primary nighttime residence
that is a pubUc or private place not designed for or ordinarily used as a
regular sleeping accommodation for human beings.
(3) Children and youths who are living in cars, parks, public
spaces, abandoned buildings, substandard housing, bus or train stations, or similar settings.
(4) Migratory children, as defined in 20 U.S.C. 6399, who qualify
as homeless because such children are living in circumstances as described in subparagraphs (a)-(c).
(b) The commissioner of the department of education shall decide
disputed residency issues relative to homeless children and youths under this paragraph. No school district shall deny a homeless child or
youth attendance. No school districts shall deny implementation of an
existing individual education plan. A superintendent who denies attendance to any child under this paragraph shall provide written notice
of the denial to the parent or legal guardian of such child including an
explanation of the reason or reasons for such denial. The notice shall
also include a statement notifying the parent or legal guardian of their
right to appeal to the commissioner of the department of education. A
homeless child or youth shall remain in attendance in the pupil's current school during the pendency of a determination of residency. Notwithstanding the provisions of RSA 21-N:11, III any person aggrieved
by a determination of the commissioner may appeal such determination to a court of competent jurisdiction.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-2689S

AMENDED ANALYSIS
This bill changes the definition of legal residency for homeless children
and youths and provides that disputes regarding residency shall be resolved by the commissioner of the department of education.

SENATOR GORDON:

Senate Bill 321 deals with a tricky issue of residency relative to public education for children of homeless families.
This issue came to our attention due to recent changes in federal law.
The committee has concerns about the scope and language of the new
federal law and we also realize that existing state law could create situations where questions about a child's legal residence might result in
short-term interruption of their education. The committee amendment
attempts to provide continuity of educational services to children without being overly burdensome or onerous to schools. It allows the commissioner of the Department of Education to quickly decide issues of
residency in cases of homeless children. This is intended to ensure that
the children do not miss school due to residency disputes between districts. The committee asks for your support of SB 321 as amended. Just
by way of comment, what it intends to do is make sure that no child
is denied attendance at any public school by virtue of the fact that there
is

a contest over residency.

Amendment adopted.
Ordered to third reading.

SB 349, relative to establishing a contingency fund in school districts.
Education Committee. Vote 5-0. Inexpedient to legislate. Senator O'Hearn
for the committee.

SENATOR O'HEARN: Senate Bill 349 would allow school districts to
establish a nonlapsing contingency fund to deal with unanticipated ex-

SENATE JOURNAL

20

FEBRUARY

2002

347

penses. The sponsor feels that this would be a good management practhat would allow for careful planning. Though under current law,
school districts can establish lapsing contingency funds, they can also
establish nonlapsing expendable trust funds and nonlapsing capital reserve funds. The Education Committee feels that there are already
enough tools available for school districts to deal with unanticipated
expenses and that nonlapsing contingency funds are not needed. The
committee asks for your support of the recommendation of inexpedient
to legislate. Thank you.
tice

Committee report of inexpedient

to legislate is adopted.

SB

354, authorizing foster parents to act as surrogate parents for educationally disabled children. Education Committee. Vote 5-0. Ought to
pass, Senator Gordon for the committee.

SENATOR GORDON: This bill seeks to address the issue of foster parents advocating for special education students. Federal law allows states
to make provisions for them to act as surrogate parents and that law
allows foster parents to act as surrogate parents after one year of placement. Prior to one year, foster parents cannot advocate the children in
decision making. The sponsor feels that it should be an option for foster parents to act even less than one year of duration. The Education
Committee agrees and we voted this out as ought to pass and seek your
support.
Adopted.
Senator Below offered a floor amendment.

2002-2797S
04/03

Floor

Amend

the

bill

Amendment

by replacing

all after

to SB 354
the enacting clause with the

fol-

lowing:
1

New Paragraph;

Special Education; Definitions.

Amend RSA 186-C:2

by inserting after paragraph VI the following new paragraph:
VII. "Parent" means:
(a) A natural or adoptive parent of a child who has legal custody
of the child;
(b) A guardian of a child, but not the state when the state has legal guardianship of the child;
person acting in the place of a custodial parent or guardian
(c)
of a child, if no custodial parent or guardian is available, who is designated in writing to make educational decisions on the child's behalf by
such parent or guardian;
(d)
surrogate parent who has been appointed in accordance with
RSA 186-C:14; or
(e) A foster parent of a child who has been appointed in accordance
with RSA 186-C:14-a.
2 New Section; Special Education; Foster Parent Representation of
Educationally Disabled Children. Amend RSA 186-C by inserting after
section 14 the following new section:
186-C:14-a Foster Parent Representation of Educationally Disabled

A

A

Children.

A foster parent or parents may be appointed

by the commissioner
department of education upon recommendation of the commissioner of the department of health and human services or designee, or
I.

of the
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by the director of a child placing agency licensed under RSA 170-E that
has placed the child with the foster parent or parents, to make educational decisions on a foster child's behalf, in the same manner as a parent, provided that:
(a) The natural parents' rights have been terminated by a court of
law or by death; and
(b) Each such foster parent:
(1) Is in an ongoing, long-term parental relationship with the

child;
(2) Is willing to make the educational decisions required of parents under state and federal law;
(3) Has no interest that would conflict with the interests of the

child;
(4) Is not an employee of the
district or school administrative unit

department of education, the school
where the child is enrolled in school,

or another state agency that is involved in the education or care of the
child, except that he or she may be paid to serve as a foster parent; and
(5) Has demonstrated to the satisfaction of the commissioner of
the department of education that he or she has the knowledge and skills
to represent adequately the child in educational decision-making.
foster parent appointment pursuant to this section shall superII.
sede the appointment of a surrogate parent under RSA 186-C:14.
III.
foster parent acting as a parent shall have the same right of
access as the natural parents or guardians to all records concerning the
child. These records shall include, but are not limited to, educational,
medical, psychological, and welfare records.
IV. No foster parent appointed to act in the capacity of a parent under this section shall be liable to the child entrusted to the foster parent
or the parents or guardian of such child for any civil damages which result from acts or omissions of such foster parent which may arise out of
ordinary negligence. This immunity shall not apply to acts or omissions
constituting gross, willful, or wanton negligence.
3 Effective Date. This act shall take effect July 1, 2002.

A

A

2002-2797S

AMENDED ANALYSIS
authorizes foster parents to act as surrogate parents on behalf of educationally disabled children in the educational decision-making process and sets forth circumstances under which such representa-

This

tion

bill

may

occur.

SENATOR BELOW: Thank you.

This floor amendment I think, was expected by the Education Committee because the bill as introduced wasn't
really refined. This has been developed in conjunction with the Department of Education and the Department of Health and Human Services.
It does a couple of things that I would just like to explain because I think
that it will help clarify the intent of the bill. Pretty much the language
in here parallels definitions or standards that are in the Code of Federal
Regulations regarding special education and who can advocate for the
child. In the first section of the bill it creates a definition of a parent which
does parallel the federal regulations. It recognizes obviously a parent in
the first instance is a natural or adoptive parent of a child who has legal
custody, the guardian of a child, except not the state because there are
special provisions when the state has custody. C) which is on line nine, is
important. It provides that a person acting in the place of a custodial
parent or guardian of a child, if no custodial parent or guardian is avail-
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able, is designated in writing to make education decisions on the child's
behalf by such parent or guardian. That is important because right now
there is a gap in the law that if a custodial parent. ..say there is a single
custodial parent and they are called up in the reserves and sent off for
six months to serve overseas and they leave the child with a grandparent or stepparent who does not actually have legal guardianship... right
now there is a gap as to who can make decisions on that child's behalf in
the individual education plan process. This would allow that parent to designate that child in their absence to fulfill that role. It could also allow,
for that matter, a person who is a legal guardian or a parent of a child
who may have let a child be put into a voluntary foster placement, to
designate the foster parent to act on their behalf through this process,
even though they still have legal custody. This is a contingency that is
recognized in the federal regulations in this matter, and D&E are both
providers for the surrogate parent process which exists under the New
Hampshire statute, and E) a foster parent under a new section, which is
the new section of the bill. This new section of the bill is really parallel
to the surrogate parent process not strictly a tie into it. It does allow that
the commissioner of education, upon recommendation of either the commissioner of HHS or designee, such as the head of the Division of Children
Youth and Families or the director of a child placing agency, which is a foster
agency that has placed the child with the foster parents, to designate the
foster parent to be that advocate for the child, subject to certain conditions
which parallel the federal requirements such as the natural parents parental rights have been terminated by the court of law or by death. The drafter
left out the term "parental rights" out of that line 23. I think that it just
says the "natural parents rights" but the intent is parental rights. We need
to clarify that in the House. The other provisions that the foster parents
and the ongoing long-term parental relationship and so forth. The remainder of the bill does parallel the provisions that are in the surrogate parent statute so it is nothing new in that regard. But the point here is, just
to give this a little more context, when the rules came before the Joint
Legislative Committee on Administrative Rules for surrogate parents, the
committee unanimously made an objection, a preliminary objection to
the Department of Education rules because they just on the face of it,
ruled out foster parents in the first year of replacement. We said, well
many times that probably is not appropriate, but, there may be occasions
when it is appropriate such as it is a long-term placement and the parents qualified to do that, the foster parents are qualified to do that. The
agency came back and didn't change it in response to the objections, so
actually the committee voted unanimously for final objection. This is part
of what this arises from. In discussions with both HHS and Education, I
think that there is a feeling that there may be circumstances when it is
in fact, in the best interest of the child to allow this to occur consistent
with federal regulations and so that is what is provided here. My final
point is that at the top of page two, the foster parent would have to demonstrate to the satisfaction of the commissioner of the Department of
Education that he or she has the knowledge and skills to adequately represent the child in that educational decision-making process. The significance of that is that the commissioner could make that determination
either based on them taking a course for surrogate parents which is provided under the rules for special education or the alternative, the commissioner could just determine that they already have the knowledge and
experience such as they have been through this before with their own
children and know how to do that. That is the long and short of that. I
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have just been delivered a floor amendment that corrects the... what I
think is missing, the word "parental". So if I could, I would like to substi-

amendment for this floor amendment just because
makes it correct.
Senator Below withdrew his amendment.
Senator Below offered a floor amendment.
tute this other floor

it

2002-2809S
04/10

Amend

the

bill

Floor Amendment to SB 354
by replacing all after the enacting clause with the

fol-

lowing:
1 New Paragraph; Special Education; Definitions. Amend RSA 186-C:2
by inserting after paragraph VI the following new paragraph:
VII. "Parent" means:
(a) A natural or adoptive parent of a child who has legal custody

of the child;
(b) A guardian of a child, but not the state when the state has legal guardianship of the child;
(c) A person acting in the place of a custodial parent or guardian
of a child, if no other custodial parent or guardian is available, who is
designated in writing to make educational decisions on the child's behalf by such parent or guardian;
(d) A surrogate parent who has been appointed in accordance with

RSA186-C:14;or
(e)

A foster parent of a child who has been appointed in accordance

RSA 186-C:14-a.
New Section; Special

with

Education; Foster Parent Representation of
2
Educationally Disabled Children. Amend RSA 186-C by inserting after
section 14 the following new section:
186-C:14-a Foster Parent Representation of Educationally Disabled
Children.
I. A foster parent or parents may be appointed by the commissioner
of the department of education upon recommendation of the commissioner of the department of health and human services or designee, or
by the director of a child placing agency licensed under RSA 170-E that
has placed the child with the foster parent or parents, to make educational decisions on a foster child's behalf, in the same manner as a parent, provided that:
(a) The natural parents' parental rights have been terminated by
a court of law or by death; and
(b) Each such foster parent:
(1) Is in an ongoing, long-term parental relationship with the
child;
(2) Is willing to make the educational decisions required of parents under state and federal law;
(3) Has no interest that would conflict with the interests of the

child;
(4) Is not an employee of the
district or school administrative unit

department of education, the school
where the child is enrolled in school,

or another state agency that is involved in the education or care of the
child, except that he or she may be paid to serve as a foster parent; and
(5) Has demonstrated to the satisfaction of the commissioner of
the department of education that he or she has the knowledge and skills
to represent adequately the child in educational decision-making.
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II. A foster parent appointment pursuant to this section shall supersede the appointment of a surrogate parent under RSA 186-C:14.
III. A foster parent acting as a parent shall have the same right of
access as the natural parents or guardians to all records concerning the
child. These records shall include, but are not limited to, educational,
medical, psychological, and welfare records.
IV. No foster parent appointed to act in the capacity of a parent under this section shall be liable to the child entrusted to the foster parent
or the parents or guardian of such child for any civil damages which result from acts or omissions of such foster parent which may arise out of
ordinary negligence. This immunity shall not apply to acts or omissions

constituting gross, willful, or wanton negligence.
3 Effective Date. This act shall take effect July

1,

2002.

2002-2809S

AMENDED ANALYSIS
authorizes foster parents to act as surrogate parents on behalf of educationally disabled children in the educational decision-making process and sets forth circumstances under which such representa-

This

tion

bill

may

occur.

SENATOR BELOW: I rise to offer this corrected floor amendment.
SENATOR MCCARLEY: Are you going to speak on this floor amendment?
SENATOR BELOW: Briefly.
SENATOR MCCARLEY: That was the point of the question Senator
Below.

SENATOR BELOW: The new floor amendment differs from the one in
front of you in exactly two words. On line nine (c) at the end where it
says "if no custodial parent or guardian is available" it inserts the word
"other". If no other custodial parent or guardian is available. I will just
tell you that circumstance if you want to know. That is in the situation
where a parent has two separate custodian parents such as they're divorced, and one of them goes away and is traveling and isn't available
and one of them is still here to advocate on the child's behalf. By saying that if no other custodial parent or guardian is available, it means
that the one who is off traveling can't designate someone in their place
when there is still a custodial parent on hand to advocate for the child.
So it doesn't create this conflict of one person being an actual natural
parent and somebody else being designated by an absent parent and the
school system having conflicting opinions from these two people. That
is what that addresses. Line 23 in this new amendment inserts after the
"natural parents right"... it inserts in there, "the natural parents parental rights have been terminated by a court of law or by death". Otherwise you don't know what rights you are talking about there. Thank you.

SENATOR GATSAS: Senator Below, if the legislation that brought
rulemaking to JELCAR had the word "may" instead of "shall", would
we have been able to amend what you have in front of you? In other
words, if there was not a rule to have to amend. ..if they didn't have
to have rulemaking, and that was up to the department itself, because
the word 'may' was in the legislation. ..instead of 'shall'?
SENATOR BELOW: There is a provision under the surrogate parent
statute, part of the section of the statute, that says that they "shall make
rules" to implement this part of the chapter. If it had said that they "may
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implement rules" or that they "may adopt rules" to implement that section or chapter, they may not have come forward with the rules that they

came forward with

or they

may

have.

SENATOR GATSAS: Thank you.
Floor

Amendment adopted.

Ordered to third reading.

NOTICE OF RECONSIDERATION
Senator Boyce served notice of reconsideration on SB 316, establishing
a committee to study the fiscal relationship between the Pease develop-

ment authority and the

SB

state

and

its political

subdivisions.

387, relative to the adoption of certain contracts

Education Committee. Vote
for the committee.

4-1.

by school

districts.

Inexpedient to legislate, Senator O'Hearn

SENATOR O'HEARN: Senate Bill 387 is intended to clarify how tuition
contracts are approved after an AREA agreement is dissolved. The bill
would allow the public to vote on tuition contracts in both the sending
district and the receiving district. Current law allows school districts to
enter into long-term contracts but it does not specifically allow the public to vote. The Department of Education and the New Hampshire School
Boards' Association opposed this bill. They are concerned that if a district
wide vote is required to approve tuition contracts then some districts may
not be able to fullfill their duty to provide an education. In New Hampshire we have several school districts that do not maintain a high school.
It is conceivable that a sending district could approve tuition contract and
the receiving district could defeat it, in that case, the children would have
no place to go to school. The Education Committee finds SB 387 flawed
and asks for your support of inexpedient to legislate. Thank you.
Committee report of inexpedient

to legislate is adopted.

SB 424-FN-A-L, relative to instructional and operational costs of providing an adequate education. Education Committee. Vote 3-2. Interim
Study, Senator O'Hearn for the committee.

SENATOR O'HEARN:

Senate

Bill

424

is

Senator Gordon's

bill to

use

a market basket approach for determining the cost of an adequate education. This is a major change in state policy and there are still a number of issues that need to be addressed. Some are relatively minor and
can be handled easily. Others are significant policy questions which
have not yet reached consensus. The Education Committee recognizes
the difficulty of trying to change anything as complicated as our adequate education law. The original formula took a long time to develop
and it is only natural to think that to change the present formula will
require a long time to digest. Because this bill came out of legislative
services so late, the Education Committee has not had time to fully
address all of the issues raised at the public hearing. We would like to
be able to pass legislation that is complete, understandable and which
distributes state education aid fairly to our schools. Refer to interim
study is the best way for us to work on this issue with the sponsor. I
ask for your support. Thank you.

Committee report of interim study

is

Senator Gordon
424-FN-A-L.

motion of interim study on SB

is

in opposition to the

adopted.
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SB 426, relative to the use of force by persons entrusted with the care
of minors in childcare settings. Education Committee. Vote 5-0. Ought
to pass, Senator O'Hearn for the

SENATOR O'HEARN: Senate Bill 426 came out of a study committee on
the use of physical force by a person entrusted with the care of minors.
This is a very complex area of the law. The study committee struggled
to balance the needs of teachers and caregivers to maintain discipline
with the need to protect children from abuse. In the end, the one area
that we could agree on is childcare programs. This bill limits the use of
force by licensed childcare providers to the minimum physical contact
necessary to protect the child. The committee voted ought to pass 5-0
and we would appreciate your support. Thank you.
Adopted.

Ordered to third reading.

SB

429, relative to the community technical college system. Education
to pass with amendment. Senator Johnson

Committee. Vote 5-0. Ought
for the committee.

2002-2688S
04/09

Amendment

to

SB 429

Amend RSA

188-F:5, Il-a as inserted by section 4 of the bill by replacing it with the following:
Il-a. The commissioner shall nominate [ for appointment by ] with
the approval and confirmation of the board of trustees, an unclassified director of [ financial management ] administration. The director
shall serve at the pleasure of the board of trustees. The director shall
be qualified to hold that position by reason of education and experience
and shall report to the commissioner. The director shall be responsible for leadership and supervision of the following functions:
(a) Human resources, employee relations, and payroll.
(b) Accounts payable, including purchasing.
(c) Accounts receivable, including tuition and student fees.
(d) Financial analyses and financial control, including budget de-

velopment and expenditure management.
(e)
(f)

Financial management of grants and development funds.
Computer support services for financial and student manage-

ment.

Amend

the bill by inserting after section 5 the following and renumbering the original sections 6-7 to read as 10-11, respectively:
6 Regional Community-Technical Colleges; Board of Trustees. Amend
the introductory paragraph of RSA 188-F:3-a, I to read as follows:
I. The governance of the regional community-technical colleges shall
be vested in a board of trustees which shall consist of [ 25 members comprised as follows ] the following members:
7 New Subparagraphs; Regional Community-Technical Colleges; Board
of Trustee IVIembership. Amend RSA 188-F:3-a, I by inserting after subparagraph (k) the following new subparagraphs:
(1) One member from the house of representatives, appointed by
the speaker of the house.
(m) One member from the senate, appointed by the president of
the senate.
8 Regional Community-Technical Colleges; Board of Trustees. Amend
RSA 188-F:3-a, II to read as follows:
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II. (a) [AH-] The members set forth in subparagraphs I(a)-I(k),
except for student members, shall be appointed by the governor and

council.
(b) The terms of office of appointed and elected members, except
the student members, shall be 4 years unless otherwise specified in this
section. The terms of the elected members shall end on June 30 except
that the term of the student members shall end on May 31.
(c) The term of the legislative members shall be coterm,inous
with their term,s as members of the general court. No legislative
member shall serve more than 4 years. Legislative members shall

receive no compensation, but shall receive mileage at the legislative rate while attending to the duties of the board of trustees.
[(e)] (d) Each member, except the student members, shall hold office until a successor is appointed and qualified. The appointment of successors for the filling of vacancies for unexpired terms shall be by appointment or election in the same manner as the original appointment.
[(d)] (e) Nine of the voting members shall constitute a quorum required to transact official business.
9 Regional Community-Technical Colleges; Operation of Board of Trustees. Amend RSA 188-F:3-b, VII to read as follows:
VII. Except for the governor of the state, and except as provided
in RSA 188-F:3-a, 1(1) -(m), no person who holds elected public office
shall serve on the board.

2002-2688S

AMENDED ANALYSIS
This bill authorizes the board of trustees to appoint and fix the compensation of the commissioner, deputy commissioner, director of administration, and presidents of the community technical college system and
amends the duties of the board of trustees of the community technical
college system. The bill also adds a member of the house of representatives and a member of the senate to the board of trustees for the regional

community technical

colleges.

SENATOR JOHNSON:

This bill changes the way top administrators are
appointed and compensated within the community technical college system. Over the past few years, the community technical college system has
been moving toward a move independent entrepreneurial TAPE INAUDIBLE model. These changes help them to be more competitive and to
better serve the needs of students. I believe their performance and increases in all enrollment in all campuses have proven this to be true.
Senate Bill 429 as amended will allow the board of trustees to appoint and
set the salaries of the commissioner and the deputy commissioner, director of administration and the college president. Currently the governor
and council approve these positions and the salaries are established in law.
This change will help the community technical college system attract and
retain good administrators. The committee voted ought to pass with
amendment 5-0 and we would appreciate your support. Thank you Mr.
President.

Amendment adopted.
Ordered to third reading.

SB

334, relative to grounds for refusal or denial of hotel accommodaExecutive Departments and Administration Committee. Vote 4-0.
Ought to pass with amendment, Senator Francoeur for the committee.

tions.
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2002-2644S
05/04

Amendment to SB 334
Amend the bill by replacing section 1 with the following:
1 New Section; Hotels, Tourist Cabins, Etc.; Refusal or Denial of Accommodations. Amend RSA 353 by inserting after section 3-b the following new section:
353:3-bb Refusal or Denial of Accommodations.
I. A hotel keeper, including any person keeping public lodging houses,
tourist camps, or cabins, may refuse or deny any accommodations, facilities or privileges of a hotel, lodging house, or campground to or may eject
from the hotel, lodging house, or campground premises:
(a) Any person who is unwilling or unable to pay for accommodations and services of the hotel, lodging house, or campground. The hotel keeper may require the prospective guest to demonstrate the ability
to pay by cash, valid credit card, or a validated check.
(b) Any person who is unwilling or unable to provide a valid credit
card number or reasonable cash deposit to cover the guest room or campground site costs, taxes, charges by the guest, and any damages to the
guest room or its furnishings or to the campground site caused by the
guest. Any cash deposit provided shall be refunded to the extent not used
to cover any charges or damages as determined by the hotel keeper, following room or campground site inspection at check-out.
(c) Any person under the age of 18 who does not present a signed
notification from a parent that the parent accepts liability of the guest
room or campground site costs, taxes, all charges by the guest, and any
damages to the hotel, lodging house, campground, guest room, or its furnishings or to the campground site caused by the minor guest while at the
hotel, lodging house, or campground to the extent that such costs, taxes,
damages, or charges exceed the amount of cash or credit card deposit
already provided by the guest.
(d) Any person or persons, if admitting that person or those persons would cause the limit on the number of persons who may occupy
any particular guest room in the hotel or lodging house or a site in the
campground to be exceeded. For purposes of this subparagraph, the limit
represents the number permitted by local ordinances or reasonable standards of the hotel, lodging house, or campground relating to health,
safety, or sanitation.
(e)

Any person who:

(1) Disturbs, threatens, or endangers other guests;
(2) Is less than 21 years of age and possesses or uses alcohol;
(3) Possesses or uses illegal drugs; or
(4) Violates any rule of the hotel, lodging house, or campground
posted in a conspicuous place and manner at the guest registration desk and in each guest room.
II. Nothing in this section authorizes any hotel keeper to violate the
state law against discrimination, RSA 354-A.

that

is

Amend

the bill by replacing section 3 with the following:
3 Effective Date. This act shall take effect upon its passage.

SENATOR FRANCOEUR:

I

rise to

recommend on behalf of the Execu-

Departments and Administration Committee that SB 334 ought to
pass as amended. Senate Bill 334 as amended brings clarity to the law
and allows hotels to legally deny admittance to hotel guests for a varitive

ety of reasons.

Some

of these reasons include:

Any person who

threat-
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ens, disturbs or endangers other guests, is less than 21 years of age and
possesses or consumes alcohol. This legislation is much needed for hotel owners to ensure the safety of their guests and prevent some of the
crimes that are committed at hotels. As amended, this bill satisfies the

concerns that the New Hampshire Commission on Human Rights had
with the original wording. For these reasons, the committee voted SB
334 ought to pass as amended.

Amendment adopted.
Ordered to third reading.

SB 345, making the misrepresentation of the geographic location of a
business a violation of the consumer protection act. Executive Departments and Administration Committee. Vote 4-1. Ought to pass. Senator
Larsen for the committee.

SENATOR LARSEN: I rise to recommend SB 345 ought to pass. This bill
makes a misrepresentation of the actual geographic location of a business
a violation of the consumer protection act. It was written in coordination
with the New Hampshire attorney general's office of consumer protection.
This has been worked on for over four years. We heard in testimony from
the New Hampshire Florists statewide that misrepresentation occurs frequently, particularly in the floral industry. Out-of-state floral petal pushers come in and buy a business listing like Concord Flowers, Manchester
Flowers, Salem Flowers and they advertise it as a local business. Consumers using the phone book to buy locally are being deceived and these com-

panies are causing New Hampshire's businesses to lose revenue. These
fraudulently advertising businesses do not reveal that they are in fact
charging a transfer fee and that they are in fact not specializing in flowers, but they are instead an 'ordering gathering' operation who passes on
the order and the information to a local florist. They are taking as much
as 25 percent from their floral order without revealing this to the consumer and the attorney general has had some trouble, as they are outof-state businesses, in regulating this industry. For this reason the committee recommended SB 345 ought to pass and I hope that the Senate
joins us in voting this bill ought to pass.

SENATOR FRANCOEUR: As I sat in committee and listened to the testimony, the only individuals that we heard from are the florists. If an
individual wanted to buys flowers in Concord and they looked in the
phone book and they saw Concord Florist and there is a 1-800 number,
they might be calling a company in New Jersey, which would turn
around and do a teleflorist to a local florist and then have them deliver
it. The problem arises from okay you have spent $50 on the item, they
took a $15 cut in New Jersey and then called the local florist and paid
them $35 to deliver a bouquet of flowers. The problem arises, I believe,
when you take a look at what you are actually doing to all of the other
industries out there also. Currently, if you get the flowers and you don't
like them, I figure that next time you wouldn't buy it from them, you
wouldn't go to the same place and to the same individuals. As Senator
Larsen mentioned, they looked at this for four years and I still don't
think that they have it right. This bill fails to keep base with technology advances that permit smaller business people to compete with larger
companies by working smarter and cheaper. Currently, technology allows
anyone to have telephone calls to the principal place of business forwarded to their cell phones or home offices. It is not unusual for a proprietor to work from home and have telephone calls forwarded to that
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location. Under this bill it would be a crime for a person to conduct their
business in this fashion. The legislation should not criminalize good
business practices that permit low cost startup proprietorships to compete in the public marketplace. I think that you have a lot of other intended causes in here that is going to happen... as much as we have
heard from the florists, we have heard from no other group. I think that
this is going to create more problems and this is not going to be the end
of it. This does not repair and do all that you are trying to do just to
protect one industry. It has a lot of other adverse effects that are not
being taken care of and this is going to be very detrimental to your small
startups that are forwarding their calls from their office when they leave
there and into their vehicles, their cell phones and that stuff. I believe
that the committee has made a mistake.

SENATOR BOYCE: Senator Francoeur, I am trying to remember a
conversation that I had with a constituent. She is an architect in Alton
and she is having trouble getting the business of people building houses
on the lake. They want to go to some Boston firm. Some high priced
named outfit. She expressed to me that she thinks that maybe she has
to take out a phone number in Boston that is forwarded up here so
that she can then get that business, some of these lakefront renovations.
They ignore her because she is local. Would this put her in a situation
where she was doing something wrong if she was to get a... even one of
those shared office spaces in Boston and just have somebody forward
the calls up here?
SENATOR FRANCOEUR: I
New Hampshire that would

suppose that if she was advertising in
be the case, but I don't know what the
Massachusetts law is if she is advertising down in Massachusetts. On
line eight of the bill it says, "Calls to the telephone number are routinely forwarded or otherwise transferred to a provider's or vendor's
business location that is different than the geographic location of the
business indicated in the advertisement or listing." So if I get one and
I said that I am XYZ Paving Company and I am located at this address and I am transferring the calls to my cell phone because I am
in the field 90 percent of the time, I think that you are in violation
of this law. That is why I said that I think that this thing needs a lot
more time to be spent on it. Thank you.

SENATOR GORDON:

Senator Larsen,

I

have a couple of questions. First
any advertisement

of all, it mentions listing a local telephone number in
or listing. Does that include 800 numbers?

SENATOR

LARSEN: Yes it does include 800 numbers, but it doesn't prohibit call forwarding, it in fact allows call forwarding and it simply requires disclosure to the consumer that the calls are being forwarded, that
in fact, the true physical ad, it discloses to the consumer where the true
physical address is and it prohibits listing fictitious names or assumed
business names that misrepresent a geographic location. In
mind, this
is a consumer awareness... I don't believe that call forwarding... call forwarding is fine and 800 numbers are fine. The issue is if there is a hidden cost to the consumer, shouldn't the consumer be aware that you are
going to have travel charges if you hire a distant florist or a distant any
business that requires travel or puts other charges into what you believe
you are purchasing, you ought to be aware of that charge. So in my mind,
this is a simple request that the consumer be aware of charges that might
appear on their bill that they are currently not aware of.

my
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SENATOR GORDON: If I am in the telephone directory and I operate
a business out-of-state and I put an ad in with a local telephone number, do I have to register with the secretary of state as a company doing business in this state?

SENATOR LARSEN: You should register in-state as a company doing
is my understanding. I am not sure that they all do it. We know

in-state

that our own enforcement abilities are sometimes limited, particularly
as they come to out-of-state companies.

SENATOR GORDON:

I guess I have one more question. That was, since
didn't attend the hearing I don't really know what took place, but were
there any people who testified at the hearing other than business owners who might be affected by the business, but people who actually felt
that they had been deceived by these types of advertising?
I

SENATOR LARSEN:

I, in fact, made a call myself to the Concord Flownumber in our phone book. It is a 225 number, it is not an 800 number. Most people know that if they call an 800 number, that there is a

ers

very good likelihood that is an out-of-state or at least a distant company that you are talking to. This is the issue of local access numbers
that are in fact forwarded to out-of-state addresses. I called a florist
that was listed as Concord Flowers and I asked if I could order some
flowers for my mother. They indicated... they answered the phone "Florist Shop". I said, where is your company? They said, well we are on
Main street. So I said, I know my Main Street and I want to know
where you are? They hung up on me. We know that there are... the attorney general's office did a similar study and got a similar response.
We know... and they are fully aware that they are in fact committing
deception of the consumer and they participate in that. The issue has
been how does this state get a handle on out-of-state companies that
are doing that. I don't believe that anyone, if they are aware that they
want an architect, that they would not hire an architect who lives in
a town a few miles away because that is what you do. I believe that
the issue is that the consumer has the right to know what the charges
are and we are finding, at least in this instance and in numerous instances, there is a hidden charge that is not revealed to the consumer
because of the distance of the company.

SENATOR D'ALLESANDRO: I rise to speak very briefly in support of
the legislation. I was on the ED & A and heard the testimony. Really, it
is a situation where a consumer calls this number and expects to get a
value for what they put in. I ask for a $50 floral arrangement, in essence
they get a $30 floral arrangement because of the fact that there are other
charges that are put together in light of the fact that the company dealing with them is in New Jersey rather than in New Hampshire. That
really borders on consumer fraud. That is what this piece of legislation
hopes to deal with. Yes the number of people testifying were both people
who were purveyors, the florists, but also people who had made or put
in orders and who didn't get the value for their dollar. That seems to be
the situation that is happening out in this particular situation. It was
the floral industry that was affected. Certainly there are others that are
affected. In a business that has an office in Manchester or Concord is
not going to be adversely affected by this situation, this is to get people
who are operating out-of-state and really not giving the consumer their
dollar value. Thank you Mr. President.
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always true that

an individual or buyer should be aware of what they are getting? And
is it not true that I might have a different expectation of what a $50 arrangement is from what my perception is and what your perception is?

SENATOR D'ALLESANDRO:
we

Senator Francoeur, that

is

exactly correct,

have perceptions, but perceptions to us are all reality, but what
you do expect is that you are going to get a value. When you purchase
this arrangement and when someone says to you, it is the $50 arrangement, one expects that they are going to get $50 in value not get $30 in
value because there is $20 in implied costs.
all

SENATOR FRANCOEUR:
that
to

it

If I

should have gotten, do
again?
I

am not satisfied with the value I thought
I not vote with my feet and not go back

SENATOR D'ALLESANDRO: Yes, but you have already made the first
purchase and obviously if you are not satisfied you are not going to go
back, but it isn't that person that we are concerned with. We are concerned with the person who is going for the first time and a lot of first
time buyers are in this particular situation where they think they are
getting value.

Thank

SENATOR GORDON:

you.

Senator D'Allesandro, did the office of Consumer
all and did they have any thoughts as to how

Protection testify on this at
this should be dealt with?

SENATOR D'ALLESANDRO:
I

I

don't recall

whether they did or

not,

but

could defer to Senator Larsen in terms of that.

SENATOR LARSEN: The

office of the Attorney General. ..we actually
to the attorney general last summer to try to work through... to
see if we could use our current laws to make this. ..to rein this practice in. It was then that the attorney general's office decided that they
would... they sent this draft to us as a result of our meeting with many
Hampshire florists from the industry going over to the meeting
with us, we were trying to work through and do our current consumer
protection laws and stop this. In fact, this was their recommendation
and their words, sent to us, which we drafted into legislation. So they
came in support of it. They were at the hearing and they spoke in support of it, was
recollection. I don't have the transcripts in front of
me, but
recollection is that not only did they send us the draft, but
they testified that this was necessary and would be a useful aid in helping to protect consumers in this state.

went

New

my

my

SENATOR GORDON: Thanks.
SENATOR MCCARLEY: I was

actually just going to reiterate Senator
Larsen's testimony because a florist in my district was affected by this
and was one of the people who brought it forward. When we met with
the AG's office last year and discussed the ability to have any sort of
a class action suit against this particular firm in New Jersey or other
issues, what they ended up saying was that they really felt that they
needed some strengthening in terms of the current things that we had
in law and this came forward, as a recommendation from them, as a result of that.

SENATOR JOHNSON: I am kind of confused because I have a good friend
is a computer technician in Connecticut wanting to know how
they can have a presence in New Hampshire and I checked over at the
Annex and I found that there were five companies in New Hampshire that

of mine that
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for a fee will represent your company in New Hampshire and I understand
that if that is the case then that would be legal, so I don't know where I
am at on this bill now.

SENATOR LARSEN: A computer company in Connecticut that wants
New Hampshire would in fact be allowed to advertise
in New Hampshire. They might call themselves Computer Consultants
to advertise in

Incorporated or whatever they want to call themselves, they might
have an 800 number, they might have a call forwarding number, they
might have local numbers placed all around. They would have to have
Wallingford, Connecticut in their ad somewhere. A computer company
probably doesn't have the travel charges or the delivery charges or all
the other kind of charges, so that the consumer calling would know that
it wouldn't matter where they ordered their consultants from in the
instance of a computer consultant unless they were paying for travel
time. It is merely an issue of should the consumers know who they are
talking to and in fact if there is. ..it enables the consumer to ask the
right questions so that not only is it consumer beware, but it is a consumer awareness program which says... which gives the consumer the
ability to say that "now if you are based in Connecticut will there be
charges if I hire you that are on top of what would be charged if I hired
a New Hampshire computer consultant. It just gives the consumer the
ability to know what is going to be part of their charges and to make
a decision based on that. I think that all of us would agree that having consumers as aware as possible in their buying choices makes some
sense and that is all that this is asking for.

SENATOR JOHNSON:

Is

Concord Flowers, are they registered in

New

Hampshire?

SENATOR LARSEN: Some are registered. It is not just Concord Flowers
there is Somersworth, Rollinsford, every... this guy came in and bought
all the towns names and put flowers after it and filled out listings. I don't
have my folder with me, but one of the floral representatives went through
all of the listing and all of the phone books of New Hampshire and double
checked it with the secretary of states corporation listings. Some are registered and some are not. In one case in Concord, a local florist has that
name and yet a second name... and yet it was allowed to be placed under
the New Jersey operator in the phone book. So there is a distinct violation right here in Concord of someone, a local florist who owns the Concord Florist name, but a guy in New Jersey got the phone number and put
it in the phone book under his name. So we have some problems and this
I think, tightens it up.
Adopted.

Ordered to third reading.
Senator Francoeur
Senator Gordon

is

is

in opposition to

in favor of the

SB

ought

345.

to

pass motion on

SB

345.

SB 381, relative to the employee benefits of employees of the Pease Development authority. Executive Departments and Administration Committee. Vote 4-0. Ought to pass. Senator Larsen for the committee.

SENATOR LARSEN: The

Executive Departments and Administration
Committee voted 4-0 that SB 381 be ought to pass. Senate Bill 381 removes the 30 day election limit from new Pease Development Authority employees who wish to participate in employee benefit programs.
Eric Henry of the Retirement System spoke to this bill during the hear-
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ing and advised that there was no fiscal impact. This bill would allow
employees who missed the original deadline to enter into the system and
buy back their time. For these reasons the committee voted SB 381 ought
to pass and hopes the Senate joins us in that vote.

Adopted.

Ordered to third reading.
SB 384, establishing a worker adjustment and retraining notification
requirement. Executive Departments and Administration Committee.
Vote 2-1. Inexpedient to legislate, Senator Prescott for the committee.

SUBSTITUTE MOTION
Senator Prescott moved to substitute interim study for inexpedient to legislate.

SENATOR PRESCOTT: The Executive Departments and Administration
Committee voted SB 384 inexpedient to legislate; however the prime sponsor has requested a substitute motion; therefore, I move interim study.
SENATOR MCCARLEY: I appreciate the committees indulgence. This
bill came about as an original request of the Department of Resources
and Economic Development. In further looking at it what we realized
is that federal statutes about worker notification and retraining have to
be followed but we had some questions in the state of New Hampshire
regarding the enforcement of that issue and the process that needs to
be in place. At the result of filing this legislation, we have had the good
fortune that the Department of Labor, the Department of Resources and
Economic Development, the BIA and the Workforce Opportunity Council have all sat down and have been spending some time together acknowledging that we need to cleanup exactly how we are enforcing and
dealing with the federal act. I would ask that rather than make this
inexpedient to legislate that we leave it into interim study and hear, towards the summer, how their report has gone on their work. Thank you.

Motion of interim study

is

adopted.

SB

389, establishing levels of licensure of alcohol and drug counselors.
Executive Departments and Administration Committee. Vote 3-1. Inexpedient to legislate. Senator Prescott for the committee.

SENATOR PRESCOTT:

I

rise to

recommend on behalf of the Executive

Departments and Administration Committee that SB 389 be inexpedient to legislate. This legislation would have provided for levels of licensure for alcohol and drug counselors. This legislation is not needed at
this time and based on the wishes of the prime sponsor, the committee
voted 3-1 that this bill be inexpedient to legislate and I encourage the
Senate do to the same. Thank you Mr. President.

SENATOR WHEELER: Senator Prescott is absolutely right, I am the
prime sponsor and I did ask that it be made inexpedient to legislate. Not
so much because it is not needed, as there are not the people able to work
on it at this point. I would like to say that the subject matter contained
in it is important and perhaps it will come before this body at a future
Thank you.
Committee report of inexpedient to
date.

SB

legislate is adopted.

412, relative to the licensure of dietitians. Executive Departments
4-0. Ought to pass with amendment. Senator D'Allesandro for the committee.

and Administration Committee. Vote

SENATE JOURNAL

362

20

FEBRUARY

2002

2002-2673S
08/09

Amendment
Amend

the

bill

by replacing

all after

to SB 412
the enacting clause with the

fol-

lowing:
1 New Section; Licensed Dietitians; Exception to Requirements for
Licensure. Amend RSA 326-H by inserting after section 12 the following new section:
326-H: 12-a Exception of Requirements for Licensure. An applicant for
licensure as a dietitian under this chapter who was registered as a dietitian with the Commission on Dietetic Registration on or before December 31, 2000, shall be deemed to have met the requirements for li-

censure under RSA 326-H: 12, I, II and III.
2 Licensed Dietitians; Requirements for Licensure. Amend RSA 326H:12, I to read as follows:
I. Hold a baccalaureate or higher degree [ from a regionally accred"
ited college or university in the United States and have completed ] with
a major course of study in human nutrition, nutrition education, food
and nutrition, dietetics, public health nutrition, or food systems management;
3 Effective Date. This act shall take effect upon its passage.

2002-2673S

AMENDED ANALYSIS
adds an exception to the license requirement for dietitians
who were registered with the National Commission on Dietetic Registration on or before December 31, 2000.
This

bill

SENATOR D'ALLESANDRO: I rise to recommend on behalf of the Executive Departments and Administration Committee that SB 412 ought
to pass as amended. Senate Bill 412 provides for an exemption clause
to the educational requirements for dieticians who were registered
with the National Commission on or before December 31, 2000. As
amended, this bill retains the reciprocity provision for licensed dieticians as well as allowing a licensee to hold a degree from a school
outside of the United States. The New Hampshire Dietetic Association fully supports this bill as amended. The committee voted 4-0 that
this bill ought to pass a amended and I encourage the Senate to do
Thank you Mr.
Amendment adopted.

the same.

Ordered to

President.

third reading.

SB 376-FN,

requiring a mental health records check prior to the sale
or transfer of a firearm. Judiciary Committee. Vote 4-0. Interim Study,
Senator Pignatelli for the committee.

SENATOR PIGNATELLI: Senate Bill 376 requires a mental health
records check prior to the sale or transfer of a firearm. The Brady Bill
was passed in congress in the early 1990's. Under the provisions of this
federal act, mental health checks are supposed to be done prior to the
sale or transfer of a firearm; however. New Hampshire has never been
in compliance. As the commitment has been made between the Department of Safety and the court system to bring New Hampshire into compliance, the Judiciary Committee recommends that SB 376 be referred
to interim study. If it proves that these agencies do not put the mecha-
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nisms into place in order to provide these mental health background
checks, then SB 376 is available to bring the state into compliance.

Thank you.
Committee report of interim study

SB 403-FN,

adopted.

is

number plates for veterans
the purple heart medal. Transportation Committee.
Vote 5-0. Ought to pass with amendment, Senator McCarley for the comrelative to special motorcycle

who were awarded
mittee.

2002-2758S
03/09

Amendment
Amend

the

AN ACT

title

to

SB 403-FN

of the bill by replacing

relative to special motorcycle

it

with the following:

number

plates for veterans

who

were awarded the purple heart medal, special motorcycle
censes, and motor vehicle inspectors.

Amend

the

bill

by replacing

all after

the enacting clause with the

li-

fol-

lowing:
1

to

Department of Safety; Enforcement; Motor Vehicle Inspector Changed
Patrol and Enforcement Officer. Amend RSA 21-P:19 to read

Highway

as follows:
21-P:19 Enforcement.

The provisions of this subdivision and any rules
adopted under it shall be enforced anywhere in the state by any state
trooper, [ motor vehicle inspector ] highway patrol and enforcement
officer, authorized agent of the commissioner of safety, or by any law
enforcement officer within his respective jurisdiction. The officers may
detain and inspect any sealed or unsealed vehicle, container, or shipment
which contains or which they have reason to believe contains hazardous materials or wastes while in transit or in maintenance facilities or
terminals or on other public or private property to ascertain if hazardous materials or wastes are being loaded, unloaded, stored, or transported and to inspect the contents, take samples, and to otherwise insure compliance with the provisions of this subdivision and of all rules
adopted under this subdivision. If a seal is opened for inspection, the
inspecting officer shall reseal any vehicle, container, or shipment prior
to further transportation.
2 Registration of Vehicles; Special

Number

Plates for Veterans; Veter-

ans Awarded the Purple Heart. Amend RSA 261:86, II to read as follows:
II. Plates furnished pursuant to subparagraphs I(a)-(c) shall be issued
without charge. Plates furnished pursuant to subparagraphs 1(d) and (e)
shall be issued upon payment of the regular registration and number plate
fees. Notwithstanding RSA 265:73 or any other law, any person who is
issued a plate pursuant to subparagraphs I(c)-(e) shall not be entitled to
free parking privileges provided for disabled veterans. Individuals who
qualify for special plates for certain veterans shall only be issued one set
of plates pursuant to this section, except that a person who qualifies
for special plates pursuant to subparagraph 1(d) may he issued 2
sets ofplates, provided that one set ofplates is issued for a motorcycle.
3 Driver's License Fees; Special Motorcycle License. Amend RSA 263:42
to read as follows:
I. For each youth operator's or original driver's license and examination or driver's license renewal, other than for a commercial vehicle or
motorcycle- $50; for each original commercial driver license and ex-
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amination or commercial driver license renewal- $60; for each commercial driver license reexamination in a one-year period-$20; for each
commercial vehicle endorsement, renewal of an endorsement, or removal of a restriction-$10; for each special motorcycle original license and examination or special motorcycle license renewal$25. For each original driver's license issued, $5 shall be credited to
the driver training fund established by RSA 263:52. Every license shall
expire on the licensee's birthdate in the fifth year following the issuance of such license. No fee collected under this paragraph shall be
refunded once an examination has been taken or a license issued, except as provided in RSA 263:43.
4 Equipment of Vehicles; Motor Vehicle Inspectors Changed to Highway Patrol and Enforcement Officers. Amend RSA 266: 1-a to read as
follows:
266: 1-a

ment

[

Motor Vehicle Inspectors Highway Patrol
]

and Enforce-

Officers.

I. The commissioner of safety shall establish a force of [ motor vehicle inspectors ] highway patrol and enforcement officers to assist
the director in enforcing the motor vehicle inspection laws and rules.
[ motor vehicle inspector ] highway patrol and enforcement officer
appointed by the commissioner pursuant to this section shall have the
powers of a peace officer, certified under RSA 188-F:26, and shall have
as his or her primary function enforcement duties related to the inspection process, including inspection station auditing, investigation of al-

A

leged inspection station malfeasance, rejected vehicle follow-up, and
sticker monitoring. A [ motor vehicle inspector ] highway patrol and
enforcement officer appointed under this section shall have the authority to enter any motor vehicle inspection station authorized under
RSA 266:1, during the station's business hours, to fulfill his or her duties,
and shall be assigned other enforcement duties as determined by the commissioner.
II.

The commissioner

shall furnish suitable

equipment

to a

[

motor

highway patrol and enforcement

officer, as the
commissioner deems necessary, to distinguish the officer as an individual
acting in an official capacity. A [ motor vehicle inspector ] highway patrol and enforcement officer appointed by the commissioner pursuant to this section shall be directly responsible to the director and shall
be a classified employee.

vehicle inspector ]

I.

II.

Section 3 of this act shall take effect July 1, 2002.
The remainder of this act shall take effect 60 days after

its

pas-

sage.

2002-2758S

AMENDED ANALYSIS
This
I.

bill:

Changes the

enforcement

title of

motor vehicle inspectors

to

highway patrol and

officers.

Establishes fees for special motorcycle licenses.
Allows a person who was awarded a purple heart to be issued 2
sets of special number plates, provided that one set of plates is issued
for a motorcycle.
II.

III.

SENATOR MCCARLEY:
cycle

number

Senate

Bill

plates for veterans

403-FN

relative to special motor-

who were awarded

the purple heart
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medal. Although we have in statute, actually for quite a long time, that
there is a requirement to produce these plates, it has not happened for
a variety of reasons. The Department of Safety was very helpful in agreeing that with the accompanyment of the committee amendment, that
each person who qualifies for the purple heart special plates, may be
issued two sets of plates provided that one of the sets of plates is issued
for a motorcycle. The amendment further addresses the cost of obtaining a motorcycle operators license and changes the name of Motor
Vehicle Inspectors to Highway Patrol and Enforcement Officers. The
Transportation Committee recommends that SB 403 be adopted as
amended and I would certainly ask for your support. I have a constituent who has been watching this very carefully and is very interested and
very passionate about this issue, which I think is understandable and I
would encourage your support. Thank you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB 344-FN, relative to thoroughbred horse racing. Ways and Means Committee.

SPLIT REPORT: Ought

to

pass with amendment. Senator Barnes for

the committee. Vote 2-2

SPLIT REPORT: Inexpedient to legislate, Senator D'Allesandro for the
committee. Vote 2-2
2002-2771S
08/10

Amendment
Amend RSA 284-A:2, IX as

to SB 344-FN-LOCAL
inserted by section 1 of the

bill

by replacing

with the following:
IX. "Racing day" means a day on which there are no fewer than 9
live thoroughbred races run at a licensed facility.
Amend RSA 284-A:3 as inserted by section 1 of the bill by replacing it
with the following:
284-A:3 Live Thoroughbred Racing. A licensee shall conduct a minimum
of 76 live racing days, consisting of no fewer than nine live thoroughbred
races, except when racing is prevented due to weather, natural or unnatural catastrophe, or any other condition beyond the control of the licensee
such as fire, epidemic, breakdown of equipment, or loss of power. If a
portion or all of a racing day is canceled, the licensee shall reschedule live
racing, unless one of the conditions stated above applies, in order to conduct no fewer than 684 live races during a scheduled racing meet.
it

Amend RSA

284-A:4 as inserted by section 1 of the bill by replacing it
with the following:
284-A:4 Apportionment of Revenue. The following shall be paid to
thoroughbred horsemen's purses:
I. Five and one quarter percent of the gross simulcast handle wagered at or through a licensed facility shall be paid by a licensed facility.
II. Fifty percent of the ITW net revenue from races conducted at a
licensed facility shall be paid by a licensed facility.
III. Five percent of the gross handle wagered on simulcast thoroughbred horse races within the state at a facility licensed by the pari-mutuel
commission to conduct greyhound racing, shall be paid by said facility.
Amend the bill by replacing all after section 2 with the following:
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3 Effective Date.
I.

RSA 284-A:3 and RSA 284-A:4,

1-II

as inserted by section 1 of this

January 1, 2003.
II. The remainder of this act shall take effect July 1, 2002.
SENATOR D'ALLESANDRO: The owners and trainers of thoroughbred
horses who race in New Hampshire just finished a negotiation contract
with the New Hampshire Thoroughbred Racing Facility. It sets a bad
act shall take effect

precedent for those who believe that they did not negotiate as well as
they could have if they know that the legislature will bail them out every
time. It is not fair to the industry and it is not fair to the tracks who
thought that they were negotiating in good faith. This bill does not recognize the work of the dog tracks in creating a meaningful racing product, nor does the bill require anything of the owners and trainers. We
offer the motion of inexpedient to legislate. It was also contained in the
piece of legislation... two areas, one of which has been eliminated and one
of which remains. The one that was eliminated was the fact that the
entity had to open its books for public inspection. Most privately held
corporations do not do that. Under our laws, they do make their financial statements available to the governing body which is the Pari-Mutuel
Commission. Those have been made available and continue to be made
available, but to open the books publicly, I think, is inconsistent with good
policy. As a result of some activity on the part of the committee, that section was withdrawn. Senator Barnes will testify to the fact that portion
of the bill that has been withdrawn. The other part of the bill that I think
is a bit confrontational is the fact that a horseman would be appointed to
the Pari-Mutuel Commission. That again, creates a situation where there
may be a conflict of interest in light of the fact that a person who is being regulated by the commission would be a member of that commission,
I think that is inconsistent with New Hampshire law. As a result of that,
I believe inexpedient to legislate is the proper position to take with regard
to this piece of legislation. Thank you Mr. President.

SENATOR BARNES: I rise to agree with Senator D'Allesandro the chairman of our Ways and Means Committee. That section of the bill was
taken out which required a "private corporation to open their books". I
don't think that is a fair thing for this legislature to put on a private
business entity. With that coming out, that had me vote for this piece
of legislation as one of the two people in committee. To quote a national
football league comment that you hear every Sunday and Monday night
upon further review the two of us who voted for me to bring this out,
incidentally, there was a vote for that also and I lost, we would like to
agree that Senator D'Allesandro's motion is the one that we would like
to see passed, the inexpedient to legislate motion.

SENATOR MCCARLEY:

am

going to take slight exceptions to the
terms of the motion for inexpedient to legislate. In my experience in Concord, when I am... I was the prime sponsor on this bill. When I am presented with an argument in terms of what
sometimes happens in negotiated contracts and sometimes over time,
there can be a party that can be perceived to be the party quite frankly,
that is always in the slightly less position to be negotiating absolutely

comments that were made

I

in

equally. I don't necessarily think that it is wrong for us to bring in a piece
of legislation and discuss that issue. I think that is a very fair thing and
I don't think... by the way, this bill would not become effective until after that contract would be up, which is after this next summers racing
session, so I want to mention that as well. I guess that
feeling is that

my
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have known this body on many number of occasions to ignore negotiated contracts across the entire state of New Hampshire and choose to
do something else. So I think, to go down the road in terms of the argument is not a good one. I think that the horseman brought forward some
very legitimate points. I think that individuals who heard those points,
who might not have spent as much time around this issue as others have,
brought forward some very legitimate points. I am hoping that at the
end of today that we would end up with an interim study motion on this
bill because I think that to suggest that the bill has no merits simply by
an inexpedient to legislate motion is I think, unfortunate. I think that
there were questions. I think that there is some merit to this bill and I
would have hoped that we would have come up with an interim study
motion. I have been informed that is not going to happen. I accept that,
but I do take some that somehow or another there was an inappropriateness associated with constituents bringing forward a bill that they
ask you to bring to this legislature. Thank you.
I

Senator Wheeler moved interim study.
Motion

failed.

Question

is

Amendment
Question
Motion

is

on the adoption of the committee amendment.
failed.

on the motion of ought

to pass.

failed.

is on the committee report of inexpedient to legislate.
Committee report of inexpedient to legislate is adopted.

Question

Senator Gatsas (Rule #42).
Senator Gordon is in favor of the motion

SB

of inexpedient to legislate on

344.

SB 377-FN-A-L, repealing the education property tax. Ways and Means
Committee. Vote 4-0. Inexpedient to legislate, Senator D'Allesandro for
the committee.

SENATOR D'ALLESANDRO: At the request of the prime sponsor who is
working with Legislators in the House on similar legislation, we unanimously recommend inexpedient to legislate.
Committee report of inexpedient to legislate is adopted.
Senator Gordon is in opposition to the motion of inexpedient

to legislate

on SB 377-FN-A-L.

MOTION TO REMOVE FROM THE TABLE
Senator Pignatelli moved to have SB 407-FN, requiring restroom
ties in certain state buildings, taken off the table.

Motion

facili-

failed.

TAKEN OFF THE TABLE
Senator Larsen moved to have SB 391-FN, relative to appeals from the
compensation appeals board, taken off the table.

SENATOR BARNES: Mr. President, could we have a slight explanation
from Senator Larsen of what SB 391 is? Is has been so long ago that
some our memories aren't as good as others and would like to know what
it is all about before we vote?
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(In the chair): Sorry Senator Barnes, the

motion

is

not debatable.

A division vote was

requested.
Yeas: 13

-

Nays: 8

Adopted.

SENATOR GATSAS:

Did the Senate already vote on this piece of legiswent onto the table?
SENATOR KLEMM (In the chair): When it came to the floor of the Senate the committee report was ought to pass. When it came to the floor
there was a motion made by Senator Francoeur to lay it on the table,
so we have never voted on this bill.
SENATOR GATSAS: So the full body must vote on this bill first before

lation before

it

it

can go to Finance?

SENATOR KLEMM (In the chair):
SENATOR GATSAS: Thank you.
SB 391-FN,

That

is correct.

relative to appeals from the compensation appeals board.

SENATOR FLANDERS:

This

is

a

bill

that

when TAPE CHANGE
Question is on the motion of ought

we heard

in Insurance. Ba-

sically

to pass.

Adopted.

Referred to the Finance Committee (Rule #24).
SB 140-FN-L, relative to the formula for free and reduced-price lunches.
Finance Committee. Vote 6-0. Ought to pass with amendment, Senator
Below for the committee.
2002-2775S
04/10

Amendment
Amend

to

SB 140-FN-LOCAL

1 the following and renumbering the original section 2 to read as 3:
2 Applicability. The provisions of this act shall apply to adequate education grant calculations made for the fiscal year beginning July 1, 2003
and every fiscal year thereafter.

the

bill

by inserting after section

SENATOR BELOW:

Senate Bill 140 makes two changes to the formula
and reduced lunches that makes a better formula. It get rids of
the cliff effect where there are dramatic steps where having one more

for free

or less student qualify, makes a dramatic difference in how much a
school district gets under the formula. It also changes it so that we are
using apples to apples between districts, meaning that we use the free
and reduced lunch ratio for elementary schools for all districts instead
of for K-12 in some districts and K-8 in other districts. That makes that
consistent. The Committee on Finance looked at it and realized that
there is no net. It is projected... the Department of Education updated
the fiscal note and projected that it would actually reduce expenditures
in FY 2004 by $1.9 million and by $2 million in FY 2005. So the Committee on Finance voted it 6-0 ought to pass. Thank you.

Amendment adopted.
Senator Below offered a floor amendment.
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2002-2811S
04/09

Floor

Amendment

to

SB 140-FN

Amend the bill by inserting after section 2 the following and renumbering the original section 3 to read as 4:
3 Free or Reduced-Price Meals; Calculation for Fiscal Years 2004 and
2005.
I. For the fiscal years ending June 30, 2004 and June 30, 2005, the
department of education shall calculate:
(a) The amount each school district would receive for free or reduced-price meals under RSA 198:38, Vll(d) as inserted by section 1 of
this act; and
(b) The amount each school district would receive for free or reduced-price meals under RSA 198:38, Vll(d).
II. For the fiscal years ending June 30, 2004 and June 30, 2005, if the
amount calculated under subparagraph 1(a) is less than the amount calculated under subparagraph Kb), then the department of education shall
determine the total amount of the difference and allocate such amount on
a pro rata basis to those school districts which would receive less under
subparagraph 1(a) for free or reduced-price meals then under subparagraph Kb).

2002-2811S

AMENDED ANALYSIS
This bill modifies the formula for calculating the portion of the adequate education grant based on free and reduced-price lunches. The
bill also provides that for fiscal years 2004 and 2005, if the amount a
school district receives free or reduced-price meals under the new formula established in this bill is less than the amount a school district
would receive under the existing formula, the total amount of the reductions caused by the new formula shall be allocated on a pro rata
basis to those school districts whose amounts are reduced under the
new formula.

SENATOR BELOW: When this bill was on the Committee on Education,
the committee asked that the bill be drafted in such a way that it was
expenditure neutral, that it more or less didn't spend any more or less
than we would under the current formula for this... what is called 'poverty waiting'. I did that to the best of my ability. It turns out that when
the Department of Education did the fiscal note, they updated their numbers with the same period that I was using but the numbers were slightly
different so they came up with this projection that it would cost almost
$2 million less. The amendment is a very limited hold harmless if you
will. It says that if in fact... it directs in session law, it directs the Department of Education to compute both under the new formula and under the old formula. Both A & B. Then it says that if under the new formula we are spending less than we would have spent on the old formula,
then he will take a look at that difference, let's say that it is $2 million,
and that $2 million will be granted pro rata for 2004 and 2005 to those
individual towns or school districts, actually school districts that would
receive less under the formula. In other words, some towns... some school
districts see a reduction in the formula and some see an increase because
the formula actually better targets the poverty weight. If the total that
the school district saw as a reduction was $3 million, but in fact the new
formula was spending $2 million less, then each of those towns would
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get for 2004 and 2005 two-thirds of what they would have had under the
old formula. The difference between the old formula and the new formula. I hope that makes sense. But the long and short of it is that for
2004 and 2005 we would spend no more than we are spending under the
current formula. We better target the money and then going beyond that,
it would appear that there would be somewhat lower expenditure under this formula according to the fiscal note. Thank you.

SENATOR D'ALLESANDRO:

Senator Below from what I can gather
you lose you don't lose as significantly?
SENATOR BELOW: Right. It softens the transitions from the old formula to the new formula and yet doesn't cause us to spend anymore if
this does become law, than we would under the current formula.
Senator Below,

if

SENATOR O'HEARN: Senator Below, recognizing that there are bills
over in the House and I don't know where they are in the process or if
they will even come over, but will you be given the same consideration
on the free and reduced lunch numbers as we have on this?

SENATOR BELOW: Yes. Apparently the House is working on the same
question. When the House Bill gets here we will want to take a look at
their bill, and hopefully, this will go to them and they will take a look
at this and maybe between the two different approaches we can find a
room

for

compromise.

SENATOR O'HEARN: Thank you.
SENATOR GATSAS: I rise in opposition to the amendment. Again, I think
that the charts are dictating policy. Senator Below came forward with a
piece of legislation that we looked at in Finance and the chart that he
revealed to us showed a savings of about $188,000 to the entire state. It
was reducing the cost of free and reduced lunch. In that chart there were
various towns and communities and how they affected it. I think that
when we look at formulas, we should look at them and see what is the best
for the entire state. If that means that we are giving the free and adequate
reduced lunches to the students that deserve it and it is reducing that cost
because we have a formula that doesn't have a cliff on it... and if one day
or one year when we do the formula and there is that community that falls
in or out and creates a difference, that is bad legislation. We should be
looking at what legislation does for the entire state and not how it affects
communities individually. So I think that Senator Below's formula is the
right formula. I said it to him before I looked at the chart because we had
conversation about it. I looked at the chart and then I told him that it was
the right formula even though our community of Manchester may get more
revenues. I don't think that just because we are sitting here saying that
over two years we are weaning somebody in on a right formula. I think
that if the formula is right that it should stand on its own two feet and
we should go forward. Thank you Mr. President.

Recess.

Out

of

Recess.

SENATOR HOLLINGWORTH:

Senator Below I have been watching the
Olympics whenever I can at night and one of the things that I heard the
other day is that this young skier has designed a new ramp that changes

jump considerably so that the jump allows the skiers to reach a tremendous height and have very soft landings. Somehow, it seems that
your amendment would do that. Is that what you intended?
the
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SENATOR BELOW: Yes. I would agree that this helps us reach higher
heights but also provides for a soft landing.
SENATOR HOLLINGWORTH: Thank you.

A division

vote

was requested.
Yeas: 12

Floor

amendment

-

Nays: 12

failed.

Ordered to third reading.

TAKEN OFF THE TABLE
Senator Fernald moved to have SB 335, relative to prohibited political
contributions, taken off the table.

A division

vote

was requested.
Yeas: 13

-

Nays: 11

Adopted.

SB

335, relative to prohibited political contributions.

Question

is

on the substitute motion of ought to pass.

SENATOR FERNALD:

Since you don't have all of the bill and I have two
on the table that are almost the same number, I will mention briefly
what this bill is about even though you have heard it before. This bill has
to do with the voluntary spending limit law that we have in RSA 664. It
also has to do with the amount of money that can be contributed by PACs.
I am sorry. The amount of money that can be contributed 'to' a PAC or a
party. I had to double check myself. The voluntary spending cap law limits how much we can spend on a campaign if we agree to the cap, it then
gives us a higher donation limit. The problem that we have is that it is
the same limit no matter what office you are running for. It means that
if you are running for the House, you can take a $5,000 donation even
though your spending cap is much less than $5,000. It means that if you
are running for Senate or for Executive Council you can get a large proportion of your campaign money from one or two people. The whole purpose of our campaign finance law is to prevent big money from buying too
much influence in the political process. The other problem that we have
is that the voluntary spending cap at the state Senate level has pretty
much lost all of its integrity. It has been demonstrated in recent history
that people can raise a lot of money without taking the cap. There just
isn't enough of an incentive with a $5,000 donation limit for anybody to
take it at the state Senate level because hardly anybody gets a $5,000
donation for state Senate anyhow, so you don't get any benefit. All that
you get is a low spending cap and no benefit in the election as a whole.
So this bill changes the donation limits to make them somewhat proportional to the office being sought to return us to the situation that existed
just a few years ago where people for the most part took the voluntary
spending cap. The other thing that it does and it is on line 25 of the bill,
which is now just being passed out, it makes explicit that if you are giving money to a PAC or to a political party you are limited to $5,000. Right
now under our law there does not appear to be any limit on how much
money you can give to a PAC or political party. This is the problem that
we have with the soft money both in Washington and potentially in Concord that there is no limit to how much money that you can give to a party.
That loophole is going to be closed off very soon I believe, in Washington.
We need to do the same here so that the soft money doesn't simply bypass
bills
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New

Washington and come directly

to the political parties here in
line 25 is the McCain, Feingold, Shays-Meehan bill
for
Hampshire to make clear that soft money contributions are
limited to $5,000.

Hampshire. So that

New

SENATOR FRANCOEUR: The Public Affairs Committee heard SB 335
and the committee report was inexpedient to legislate. Campaign contributions are a form of free speech recognized by the courts and thereby the government. I believe that as
long as campaign contributions are fully disclosed that the balance between the right of free speech and the public right to know are both
fully upheld, this bill would lower our current limits on a person running for the Senate to $1,000 from $5,000. If the candidate takes a
voluntary cap it lowers it from $1,000 to $500. Many of us that run for
the Senate realize that we don't get a lot of contributions at $1,000 but
we do get quite a few. I don't think that there is anybody here today
that would say that a $1,000 contribution has swayed your vote and
an item that you have voted on here. We are not talking about $10,000
or $100,000 to an individual. The committee, after hearing testimony,
recommended inexpedient to legislate. I would ask that you would vote
down the ought to pass.
fore should be carefully restricted

Question

A

is

roll call

on the motion of ought to pass.

was requested by Senator Fernald.

Seconded by Senator McCarley.
The following Senators voted Yes: Gordon, Below, McCarley,
Disnard, Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

Hollingworth, Cohen.
The following Senators voted No: Bums, Johnson, Boyce, Flanders,
Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

Klemm.
Yeas: 12

Motion

Nays: 12

-

failed.

Senator Boyce moved inexpedient to legislate.
A roll call was requested by Senator Fernald.
Seconded by Senator McCarley.
The following Senators voted Yes: Bums, Johnson, Boyce, Flanders,
Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

Klemm.
The following Senators voted No: Gordon, Below, McCarley,
Disnard, Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro,
Wheeler, Hollingworth, Cohen.
Yeas: 12 - Nays: 12
Motion

failed.

Senator Fernald moved to have

SB

335, relative to prohibited political

contributions, laid on the table.

A division vote was requested.
Yeas: 16

Adopted.

-

Nays: 8
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LAID ON THE TABLE
SB

335, relative to prohibited political contributions.

MOTION TO REMOVE FROM THE TABLE
Senator Fernald moved to have
tions, taken off the table.

SB

336, relative to political contribu-

Recess.

Out of Recess.
Senator Fernald withdrew his motion.

TAKEN OFF THE TABLE
Senator Fernald moved to have SB 340, relative to alternations to party
registration, taken off the table.

Adopted.

SB

340, relative to alternations to party registration.

SENATOR FERNALD: This is a bill that was reported favorably out
of Public Affairs and I am not sure why it was tabled. I will just speak
Under our current law, if you want to vote in
the state primary, you have to have changed your party registration
as of June, three months before. What I have found is that there are
lots of people who want to vote in a primary but in May they are not
really paying attention to what party they are and what primary they
want to vote in, and by the time that they figure out where they are
and who is running it is too late. What this bill would do is to move
that date to the beginning of August instead of the beginning of June
so that people who want to change their party registration from a party
to independent or independent to a party or what have you would have
until a month before the primary. I think that this would... this is a pro
democracy approach because it is going to allow more people to participate and I think that whenever we have more people voting that is
a good idea.
to the merits of the bill.

Recess.

Out of Recess.

on the motion of ought to pass.
A roll call was requested by Senator Fernald.
Seconded by Senator McCarley.
The following Senators voted Yes: Below, McCarley, Disnard,
Question

is

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

Senator Francoeur moved inexpedient to legislate.
Adopted.

SB 340

is

inexpedient to legislate.
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MOTION TO REMOVE FROM THE TABLE
Senator Below moved to have SB 87, relative to permissible campaign
contributions by business organizations and labor unions, taken off the
table.

A division vote was requested.
Yeas: 12

Motion

-

Nays: 12

failed.

SB 309-FN, relative to payment of medical benefits costs for disabled
group II permanent firemen members of the retirement system. Finance
Committee. Vote 6-0. Ought to pass, Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH: Senate Bill 309 as amended by the Senate extends the date for health care subsidies for firefighters injured on
their job. The date extension is from July 1, 2002 to July 2004. This legislation is required to be looked at every two years. The legislature has
supported this action in the past and I hope that the Senate does so today. Thank you.
Adopted.

Ordered to third reading.

SB 314-FN, relative to Selective Service Act Compliance through driver's
license applications. Finance Committee. Vote 6-0. Ought to pass with
amendment. Senator Barnes

for the committee.

2002-2766S
03/10

Amendment
Amend the

to

SB 314-FN

by inserting after section 2 the following and renumbering the original section 3 to read as 4:
3 Appropriation; Selective Service Compliance. The sum of $1 is hereby
appropriated for the biennium ending June 30, 2003, for the purposes of
bill

this act. Said appropriation shall be a charge against the

highway fund.

SENATOR BARNES:

Senate Bill 314 is a good piece of legislation but it
needs work. The Finance Committee feels that this is an important
piece of legislation; however, given our need to get it out of this body we
decided to amend the bill and make a $1 appropriation. It is hoped that
we can continue to work on this bill in the House. The Finance Committee feels that this bill ought to pass with the amendment. Thank you very
much.
still

SENATOR GORDON: Senator Barnes, I noticed that on the amendment
that it appropriates $1 from the Highway Fund. I am trying to figure
out why we would take $1 from the Highway Fund to pay for selective
service system registration?
SENATOR BARNES: We did that because when this bill passes in its final form over in the House and comes back over here for concurrence, it
is going to be in the Department of Safety where they will be working on
it. The Highway Fund probably should have come into the Department
of Safety, you're right. Senator Gordon. The $1 should have come out of
the Department of Safety instead of the Department of Transportation.
We can change that over in the House I am sure, along with some of the
other details.
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going to vote for that just to move

it

appreciate that Senator Gordon. You will see

it

Okay.

I

along.

SENATOR BARNES:
I am sure.

I

again

Amendment adopted.
Ordered to third reading.

SB 315-FN,

relative to requiring payment of a club assistance program
by persons registering snow traveling vehicles who are not members
of an organized snowmobile club. Finance Committee. Vote 6-0. Ought
to pass, Senator Eaton for the committee.
fee

SENATOR EATON: Last winter there were over 65,000 users of the extensive snowmobile trail network in the state and only 9,000 members of
the snowmobile clubs. All that this bill does is to ask that those who use
the trails help pay for the upkeep. The Senate Finance Committee unanimously voted ought to pass.
Adopted.

Ordered to third reading.

SB 332-FN, relative to the payment of medical benefits costs for certain
group II permanent firemen members injured or killed in the performance of duty. Finance Committee. Vote 7-0. Ought to pass with amendment, Senator Gatsas for the committee.
2002-2761S
10/04

Amendment to SB 332-FN
Amend the title of the bill by replacing it with the following:
AN ACT relative to the payment of medical benefits costs for
group

II

mance

Amend

the

bill

permanent firemen members injured

certain

in the perfor-

of duty.

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Subparagraph; Group II; Payment of Medical Benefits; Permanent Firemen Disability Retirees. Amend RSA 100-A:52, I by inserting
after subparagraph (g) the following new subparagraph:
(h) Any person retired as a group II permanent firemen member
on disability retirement as the natural and proximate result of injuries
suffered while in the performance of duty, and the spouse and dependent children of such person until each child attains 18 years of age or
attains 23 years of age if attending school on a full-time basis.
2 Effective Date. This act shall take effect July 1, 2002.

2002-2761S

AMENDED ANALYSIS
provides for the payment of medical benefits premium costs for
certain group II permanent firemen retirement system members on disability retirement, and includes the person's spouse and dependent children.

This

bill

SENATOR GATSAS: Senate Bill 332 is a good piece of legislation that
honors our hero firefighters. There is no impact to the general fund. The
cost of $177,000 comes from their special account. The amendment will
change the age of 25 back to 23 as it is now. The Finance Committee
unanimously recommends ought to pass with amendment. Thank you.
Amendment adopted.
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Ordered to third reading.
Senator Francoeur
FN-A.

SB 343-FN,

is

in favor of the ought to pass motion on

SB

relative to appeals in actions against tenants. Finance

332-

Com-

mittee.

MAJORITY REPORT: Inexpedient to legislate,

Senator Barnes for the

committee. Vote 4-3.

MINORITY REPORT:
tee.

Ought

to pass,

Senator Below for the commit-

Vote 3-4.

SENATOR BARNES:

While SB 343 might make sense, the Finance

Committee could not

in good faith pass this bill with a fiscal note that
says that it is indeterminable. The majority of the Finance Committee found that this bill is inexpedient to legislate and we hope that

you agree. Thank you.

SENATOR BELOW: This bill came out of a study committee that was looking at ways to reduce the overload of cases before the Supreme Court. The
fiscal note on this committee... on this bill indicated that the cost of moving these appeals to the Superior Court level would have a minimal affect
on the courts and could be absorbed within the existing budget so there is
no material or significant negative fiscal impact to passing this. I would urge
the body to vote it ought to pass instead of inexpedient to legislate.

SENATOR FRANCOEUR: I would like to speak on a couple of the items
that Senator Below brought up. I believe that there are going to be a lot
more cases appealed. It is not just going to be like, I believe it was the
91 that we heard the other day with a significant number of people just
trying to delay the process and that is why that currently, there is no
way of telling exactly how many are going to go there. I think that there
are over 11,000 currently reported in the District Courts now, so that
number will be significantly higher. Many of us know that after you have
an appeal to the Superior Court, you can appeal the decision back to the
judge again, which takes another 30-60 days and then it appeals the
Supreme Court anyway. So the cost is significantly a lot more than
what... as far as negligible is. Also, I think that if you are looking to help
the low income how do you make the tenant-landlord changes for landlords to be able to deal with people who are not paying their bills or
aren't paying their rent, the more that you are going to drive them out
of the state and make it a lot more costly for them to be here. I would
ask that everybody would support the committee report of inexpedient
to legislate.

SENATOR FERNALD: I am

really mystified at the opposition that has
arisen over this bill. I spoke for almost an hour yesterday with one of
the two people who testified against it in Judiciary. He was an attorney
from Nashua who does a lot of landlord and tenant matters. His concern
was that it would take longer for landlords to evict people. I pointed out
to him that when you go to Supreme Court, the court, under its rules,
have 90 days to decide whether or not to accept your appeal. There are
times because of their workload requirements that it can take even
longer than that. I pointed out that in Superior Court, particularly when
we spread these cases over 11 courts, that they have more manpower
there to send out the paperwork to move the process forward. Almost
everybody who files a landlord-tenant appeal has no case. They are only
doing it to delay their eviction. When someone is just in a case for de-
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make them spend some money

To make them take the next step. If you are in the Supreme
Court it can take three or four months for that next step. In Superior
Court, my expectation is the next thing that happens after you file your
notice of appeal is you get a speedy response from the court that says
okay it is time for you to file your brief for the court. At that point, the
person that is just in there for delay is going to say this is going to start

basically.

costing

when

I

me money and I don't want to invest more money in this case
know that I am going to lose eventually, it is just a question of

when. So

I actually think that this is a bill that will help landlords because it will bring those cases to a speedier resolution. Now the attorney that I talked to yesterday said well you raised some good points, I
hadn't thought about that. We said that we would talk about it further.
This does have to go to the House, so if there is some tweaking that we
can do, we could do it there. This is a bill that has been supported by
the Supreme Court in particular and the court system as a whole, because they recognize that we have a real problem with overwork at the
Supreme Court and this is a way to knock out more than ten percent of
their annual caseload. Of the 91 cases that were appealed on a landlordtenant matter to them last year, there were only five that had any merit.
There were only five that actually went through the whole process of
argument and decision. So we are not talking about a whole lot of cases
that might be forced into a second level of appeal, but there is a huge
benefit for the system as a whole. So this is a good government bill and
one that will allow us to avoid what is the step that people keep mentioning in this state which is, we need an appeals court. Everybody has
to go through two steps of appeal. We have another bill coming up a little
later, off of the table, which has to do with appeals of worker compensation cases. Those appeals also go directly to the Supreme Court and
they represent a significant percentage of appeals to the Supreme Court.
If we pass these two bills, we are knocking out over 20 percent of the
caseload of the Supreme Court and it will stave off this move to go for a
full fledged appellate intermediate court which would be expensive and
then cause delays for everybody. I would urge passage of this bill and the
next one coming up, SB 391 because it is good government. Thank you.

SENATOR GATSAS: Senator Fernald, is it my understanding that
there is an appeal from the District Court to the Superior Court that
the final appeal?

if
is

SENATOR FERNALD:

No. The Supreme Court is the final court in our
have a District Court landlord-tenant case,
the landlord-tenant cases start...

state for everything. So if you

which

is

where

all

SENATOR GATSAS: I understand but...
SENATOR FERNALD: It goes to the Superior

Court and then it goes to
Supreme Court if you want to appeal again. But what our experience
has shown last year, if we had this bill in place, the 91 appeals would have
gone to Superior Court and 86 of them would have dropped out in very
short order because those people weren't in it because they had a real case,
they were just in it for delay. We can weed out 86 out of 91 at the Superior Court instead of globbing up the Supreme Court docket.
the

SENATOR GATSAS: Thank you.
SENATOR GORDON: I do support

the bill as I did in the committee.
Sitting on the study committee during the course of the summer, it became clear to everybody that this is not a customary practice in other
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states and that is being able to appeal directly from the District Court
in a landlord-tenant matter to the Supreme Court. We did that in this
state as we often do, we jury-rig things. We did that because we wanted
to limit the amount of time that anybody would have to continue to occupy the premises while their litigation was ongoing. We did that and I
think that was a good purpose and a good intent, but it had some unintended consequence. The unintended consequence was that lots of people
filed these appeals and it is taking up a lot of Supreme Court time and
it just doesn't need to be there. It ought to be done in another court of
jurisdiction and specifically in this state, it should be done in the Superior Court. So the alternative is exactly what this bill says. You go when
you go to the Superior Court and have your appeal as is traditionally
done in most court systems. This also has a consequence and that is that
it puts the situation back where it is possible that somebody could delay the litigation process longer and it could take more time. There may
be some built-in expense for that and I think that there is. As I said last
time before this went to the Finance Committee, you have to strike a
balance. You have to decide what is more important for you.
Supreme Court or the issues or the concerns that you might
have with regard to landlord expense. It all depends on what you envision happening if you pass this bill. I don't envision a huge number of
new appeals. I don't envision a huge number amount of expense. Other
people may view this differently. I think that there are people certainly
who have raised that concern. I just don't see that happening. No matter what happens, if you want to stay in your place pending appeal, you
have to continue to pay the rent and the landlord benefits. If you don't
pay your rent you are out. So the landlord is getting some remuneration.

CHANGE

TAPE

So I think that on balance, I support the bill and I think that it is the
right thing to do. I know that it has some down sides but those are the
consequences that we pay every time we pass legislation.

SENATOR FRANCOEUR: Senator Gordon, would you believe that as you
mentioned, an individual, to stay has to pay, but to enforce that, after they
didn't pay, you have to send them a notice, go back to the court and then
the court has to issue it again. Would you not believe that would take
another month also and then in the meantime the tenant still hasn't paid?

SENATOR GORDON: My understanding of the

process is that if I were
a landlord and I should go to court in the District Court and determine
that my tenant should be evicted, the court right now has up to three
months before that tenant may have to leave. The court can exercise
discretion as to how long it wants to give that tenant to leave. The tenant can then indicate that they want to file an appeal and the court will
say to that tenant, yes you can file the appeal but provided however, that
you continue to pay the rent on a monthly basis. If you fail to pay the
rent, then we will provide a writ of possession or ...I have forgotten the
name of the writ, but a writ to the landlord which would allow you to
be evicted. That writ then goes... you provide that writ to the sheriff and
you could provide for eviction. A writ of possession I guess it is. So in
those circumstances, yes. Could there be some delay? Yes there would
be some delay and more process, but that is true also if it goes to the
Supreme Court.

SENATOR PIGNATELLI: I am

going to support Senator Below, Senator
Fernald and Senator Gordon on this bill. I have been serving on the Appellate Committee for the last year and a half and although we haven't
agreed on very much and we have discussed a lot of issues, this is one
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issue that the court, the whole Appellate Commission has agreed on. The
Supreme Court has agreed, the Superior Court has agreed the other lay
members on the committee have agreed and the Senators and the Representatives have all agreed that this is one good recommendation from
our committee. The other one is the bill on appeals from the compensation appeals board. I am going to support that too when it comes off of the
table, if it comes off of the table. So I urge your support for SB 343. Thank

you very much.

SENATOR BARNES: I just wanted to let everyone know that during the
executive session in Finance that we had a while ago, Mr. Zibel made
an appearance. Mr. Zibel said to me that he was sorry that he missed
this piece of legislation that came through that he certainly supported
what the committee did this summer. He mentioned three Senators. I
believe Senator Roberge was one of the Senators that he mentioned.
Maybe Senator Pignatelli was another one and who would have been the
third one. Senator Gordon perhaps, that worked on that commission? So
those are the three Senators. He did mention that the three of them were
in total agreement with this piece of legislation. He just gave us that
information in executive session just about an hour ago, just so you know.
So the body will know.

SENATOR FERNALD: A number of years ago when my wife and I were
practicing law in Massachusetts she had a client who owned a two-family house. The woman's mother needed a place to live and so this woman
needed to get her tenant out. The tenant wouldn't leave. My wife represented the landlady... try and get out the tenant. They went through
a full trial that was something like a three or four month process. They
won even though the judge said that the lady actually owed rent back
to the tenant, but under Massachusetts law, they could get what is called
a "De Novo Appeal", they could go to another court and start the whole
process again. I tell you that story because I want you to know that I
am very much aware of the problems of landlords and how bad a law
can be stacked against them. I have represented many landlords in
evictions. I have never represented a tenant. I have had one landlord
who has had an eviction appealed to the Supreme Court. The District
Court collected the rent as is provided in the statute weekly and the
tenant failed to make one of the rent pajmients and the court very swiftly
issued the writ of possession and before we could actually go in and
evict, the person left voluntarily. I think that the process that they have
in Massachusetts is terrible. It is nothing like what we have here in
New Hampshire. But compared to Massachusetts, we have very landlord-friendly laws. When I put this bill in, I put it in with my own experience as a landlord attorney in mind. I could see that this process
wasn't going to affect the process for landlords one bit because the process, from the point of view of the tenant who wants to appeal is exactly the same, they have to get an attorney or to file a notice of appeal with the higher court, and then after a certain period of time they
have to file a brief and go through legal argument and all of the rest
of it. So this process, from the point of view of the landlord and the
tenant, is exactly identical to what we have now. The only difference
is if you have that rare case that isn't just a delaying case, but a real
question of law, which would have to go through two levels of appeal,
presuming that everybody wants to argue it another step beyond Superior Court, which isn't always the case. Thank you.
Recess.
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Out of Recess.

PARLIMENTARY INQUIREY
SENATOR MCCARLEY:

Mr. President, the

roll call

motion

is

on the ought

to pass?

SENATOR KLEMM
is

(In the Chair): It is

a higher motion so we take

it

up

on the ought

to pass motion. It

first.

SENATOR MCCARLEY:

Okay. Thank you.
on the motion of ought to pass.
A roll call was requested by Senator Below.
Seconded by Senator Gordon.
The following Senators voted Yes: Gordon, Johnson, Below,

Question

is

McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, Pignatelli,
Larsen,
Barnes, O'Neil, D'Allesandro, Wheeler,
Gatsas,
HoUingworth, Cohen.
The following Senators voted No: Burns, Boyce, O'Hearn,
Francoeur, Prescott, Klemm.
Yeas: 18 - Nays: 6
Adopted.

Ordered to third reading.

SB 360-FN, establishing criminal penalties for the introduction of computer contaminants. Finance Committee. Vote 6-0. Ought to pass, Senator HoUingworth for the committee.

SENATOR HOLLINGWORTH:

Bill 360 is an important piece of
has become a real place for crimiwas worked on by the AG's office.
They made a couple of recommendations for two sections and they also
adjusted the penalty to make it consistent with New Hampshire's criminal code. I would ask that this bill be voted on as ought to pass.

Senate

legislation in today's world. Cyberspace
nals to conduct their business. This bill

SUBSTITUTE MOTION
Senator Boyce moved to substitute interim study for ought to
pass.

SENATOR BOYCE:

Mr. President, I have been looking at this bill since
the other day and sent it to Finance. I have some real problems with this. I think that we are entering into some unintended consequences. In the bill it talks about a computer contaminant. That means
a set of computer instructions that are designed to modify, damage, destroy, record or transmit information within the computer or computer
system or computer network without the intent or permission of the owner
of the information. I think that we are running a little too far here in
making this a criminal act because there are programs out there that you
can download onto your computer, intentionally, which if you don't pay
attention, will modify your computer, record data on your computer and
send that information back to somewhere else from your computer. One
of these programs, I believe is Microsoft XP, the new version of Windows.
It will collect information. If it crashes it can send information back to
Microsoft with Bug affix information. Now I personally do not think that
is a good idea. But obviously Microsoft does. I understand that "Real
Player" the program that you can download on your computer to play

we passed

it
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music, does similar things and will send the information back. I don't
think that we ought to make that a criminal act. It might be unethical. It might be something that I don't want to have happen on my computer, but I don't think that we ought to be putting into law a statute
that would make that a criminal act. This bill, if nothing else, needs
more study. I don't believe that we should pass this today and I would
like to offer a motion of interim study.

SENATOR HOLLINGWORTH: I want you to know that this is only... this
in the criminal code. This is not something that if somebody out there
they send you something... this would have to be a charge brought
against you. You would have to have a suit brought... so that something
that you download personally, yourself, is certainly not something that the
AG would be going after you or the police or the other authorities that
would be bringing this charge. I would also like to say that this bill has
been enacted. This is modeled legislation by the legislators that we all look
to around the country for model legislation. I am really quite surprised.
This went through the Committee in Judiciary and came to the floor and
there was no discussion when we were in Finance on the bill. I would be
very happy to take and call the attorney general if you can point me to
an area where you think this is going to be misused. But clearly, the attorney general not only saw it once, but saw it twice. We did make sure
that it was in compliance with the laws that we currently have on the
books. I would hope that this Senate would go ahead and support it.
is

if

SENATOR BELOW: I also rise to speak against the interim study. If you
would notice on the very last page, page five, right before the effective
date, that is where the crime is created or defined. It is not simply the
introduction of a computer contaminant, it is one which results in loss
of property or computer services. So if it doesn't result in a loss of property or computer services than there is no crime. Quite honestly, if Windows XP is causing a loss of property or computer services, maybe it
should be a crime.

Motion

failed.

Question

is

on the motion of ought

to pass.

Adopted.

Ordered to

third reading.

SB 371-FN, relative to the regulation of manufactured housing parks.
Finance Committee. Vote 6-0. Ought to pass. Senator Hollingworth for
the committee.

SENATOR HOLLINGWORTH:
of legislation that

Senate

Bill

371

is

a reasonable piece

makes some technical changes

to

manufactured

housing. What it does is, it gives equal playing field to both parties
when a frivolous petition has been filed for the purpose of harassing
the other party. It also amends the housing board which... to the New
Hampshire Manufactured Housing Association because the New England Manufactured Housing Association no longer exist. I would ask

ought

to pass.

Adopted.

Ordered to

SB

third reading.

372, prohibiting the sale of reformulated gasoline in certain counties of the state. Finance Committee. Vote 7-0. Ought to pass. Senator
Larsen for the committee.
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SENATOR LARSEN: Senate Bill 372 is the bill which prohibits the sale
of reformulated gasoline in certain counties of the state. The Senate Finance Committee reviewed this bill and its fiscal effect on the state. We
actually disagreed with some of the estimates on the financial effect to
the state in that (DES) Department of Environmental Services is already
conducting underground tests that are called for in the bill and in fact,
we believe that it would not have a significant fiscal impact on the state
as we already conducting the test. The Finance Committee unanimously
found that this bill ought to pass and we hope that you concur.

Adopted.

Ordered to

third reading.

SB 396-FN,

relative to group II retirement status for criminalists employed by the department of safety. Finance Committee. Vote 6-0. Ought
to pass, Senator Eaton for the committee.

SENATOR EATON: Senate Bill 396 will return criminahsts employed by
the Department of Safety to their rightful status as a group II employee.
Years ago criminalists were a group II but for some reason moved to group
I. These are the people who work side by side with the state police officers on some very gruesome and criminal cases. In addition to being the
right thing to do, this bill will help to save the state some money by decreasing the states share of their FICA contributions. The Finance Committee voted unanimously ought to pass.
Adopted.

Ordered to

third reading.

SB 401 -FN- A,

relative to long-term care funding and making an appropriation therefor. Finance Committee. Vote 6-0. Ought to pass. Senator
Barnes for the committee.

SENATOR BARNES: I rise before you today with the recommendation
from the Finance Committee that SB 401 ought to pass. With double
digit increases in insurance and labor costs, our nursing homes are facing a grave situation. Senate Bill 401 is a short-term solution but one
that is critical. The Finance Committee unanimously found that this bill
ought to pass and we hope that you agree. If we have an agreement here
we can pass this bill, I am going to make a motion to lay this bill on the
table because, hopefully, we can find some funding before we are out of
here in May to take care of this very important piece of legislation.
Adopted.
Senator Boyce offered a floor amendment.

2002-2782S
08/10

Amendment
Amend
1

to

by replacing section
Supplemental Appropriation.
the

bill

SB 401-FN-A
1

with the following:

I. Amend 2001, 130:1, PAU 05, 01, 10, 04, 01 by increasing Class 90,
91 and 95 and the estimated source of funds as follows:

Class 90 - Nursing Services
G
Class 91 - Home Nursing Services
Class 95 - Nursing Services Mid Level Care

FY 2002

FY 2003

16,831,792
1,685,944

16,831,792
1,685,944

142,126

142,126
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FY 2002

FY 2003
9,329,931
9,329,931
18,659,862

I

in addition to any other funds appropriated to the
and human services.

Amend

2002

9,329,931
9,329,931
18,659,862

Funds
The funds appropriated under paragraph

Total
II.

20

of this section shall be
department of health

section 2 of the bill by inserting after paragraph II the follow-

new paragraphs:

act, the department
and human services shall reculculate the payments made to
home health facilities and nursing services mid level care facilities ret-

Within 30 days of the effective date of this

III

of health

roactive to July 1, 2001.
IV. On or before July 1, 2002, the department of health and human
services shall increase calculations and payments to, as closely as possible, fully expend the total dollars appropriated in 2001, 130:1, PAU 05,
01, 10, 04, 01, class 91 and class 95 for the state fiscal year ending June
30, 2003.

Amend

the bill by inserting after section 3 the following and renumbering the original section 4 to read as 5:
4 Supplemental Appropriation.
I. Amend 2001, 130:1, PAU 05, 01, 07, 06, 03 by increasing class 90
line for emergency medical transport services. The department of health
and human services shall reimburse municipal and private emergency
medical ambulance transport providers in the class 90 account of PAU 05,
01, 07, 06, 03 for the emergency and non-emergency transportation of New
Hampshire Medicaid patients at the same transport and mileage rate as
the Federal Health Care Financing Authority pays for the emergency and
non-emergency transportation of Medicare patients. Payment of the new
rate shall be retroactive to January 1, 2002 for all emergency and nonemergency ambulance transports of Medicaid patients.
II. Notwithstanding any other provision of law, the funds required
to increase the payment to the new rate provided in this section shall
be transferred from the balance in the health care fund established in

RSA

167:70.

2002-2782S

AMENDED ANALYSIS
increases the funding for long-term care nursing services. The
bill also requires the department of health and human services to recalculate the payments made to nursing facilities, and requires the department of health and human services to reimburse municipal and private
emergency medical ambulance transport providers for the transportation of medicaid patients.

This

bill

SENATOR BOYCE: What

this amendment does is it takes the same
that was designated in the original bill and from that
it takes out $1.7 million roughly, and puts that into line 91 of the same
PAU for home nursing services. It also takes out $142,000 and puts
that into class 95 nursing services midlevel care. The intent here is to
take that money that in the original bill all would have gone to simply the nursing services line and spread it to the other long-term care
situations, all under medicaid. It also does one other thing. In the trailer
bill to the budget last year, in the Committee of Conference... actually

amount

of

money
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coming out of the Senate, we had a provision that would have had the
department start paying municipal ambulance services... municipal and
private emergency medical services, ambulances for transporting of
medicaid patients at the medicare rate. What happened with these ambulance operators was that sometime several years ago their rate was
changed from a flat rate per transport plus ancillary charges like a
neck brace or a backboard, oxygen mask or whatever they had to use.
That was changed from that flat rate plus the extra charges to a slightly
higher flat rate, which in the budget Committee of Conference we finally were told that yes indeed that was a decrease in the rate. When
they got their slight increase they actually got a decrease in what they
were being paid. In the budget, in the trailer bill, we have put in direction to the commissioner of Health and Human Services that of any
new money that he found, over and above what he was budgeted, that
his first priority ought to be to pay the medical transport at the medicare rate instead of the lower rate that he had been paying. To date
that has not happened even though apparently he has gone to fiscal
and got some more money brought in from federal. So this puts into
this bill in the proper PAU, line item 90, it simply directs him to do
that. It is expected to be about $500,000 is all that it will cost. That is

what my amendment
amendable to putting

is
it

and I would hope that we can adopt
on the table as Senator Barnes said.

it. I

am

SENATOR BARNES:

I would like to say that Senator Boyce did bring
Finance Committee yesterday and we did hear about
it. The agreement was that if this amendment passes that it will go on
the table along with the rest of the bill.

this in front of the

Recess.

Out of Recess.

SENATOR MCCARLEY:

First

I

would

like to say that I

understand that

was some discussion in Finance yesterday around possible floor
amendments and on balance I am actually glad to hear that those discussions happened because some of us brought in two committee amendments to try to do something about making sure that we were doing
there

something about this entire problem. I would point out that they were
all voted down. I am glad that to see that we are looking at dealing with
this in a bigger picture way. I think that is important. I am only disturbed because in a discussion this morning about what was going to
happen today, I wasn't able to let my caucus know that there was a floor
amendment coming in today. This is a huge issue and I think... that is
the reason that I felt that I needed to recess and discuss it with our
caucus because it was not information... not that it has to be, but I think
that on issues like this, we were asking people to make some very difficult votes in terms of tabling or doing anything with this bill and it leaves
people in a difficult situation. I applaud the fact that we are looking at
this in a bigger picture way. I will be the first to say that I will be happy
to send this floor amendment to the table with the rest of the bill. I cannot guarantee that this would be the way that I might devise, in terms
of the division of dollars as figured out a solution and certainly hope that
this is all open to further discussion later on.

SENATOR BARNES: I want to apologize to Senator McCarley and the
my democratic colleagues and also to my three democratic col-

rest of

leagues that are on the Finance Committee that sat with us yesterday
on this. The conversation was by Senator Boyce that he would be put-
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ting an amendment together on this, but we voted on this bill, not having seen it and it was told that we would see it here today because of
the time constraint. Unfortunately, I, and here again, I am the guilty
one, and I take full responsibility. I did not bring it up at caucus this
morning so the majority leader and the assistant majority could not talk
with the Democrats this morning as they usually do on what is going on.
So that is how the Democrats were left out of the loop. I am the guy to
blame and no one else but me. I am sorry that it happened and I do appreciate your comments Senator McCarley. I think that it is a good amendment and I hope that we can move on with it and get it on the table and
take care of some of the situations. Thank you.

SENATOR WHEELER:

I would just like to add to what Senator McCarley
There has been time. Senator McCarley and I brought forward a very
similar concept, two amendments in the Public Institutions, Health and
Human Services Committee to expand it so it was talking about long-term
caregivers and not just nursing homes. Those were defeated on a partisan vote. So I find it surprising that there wasn't time to work on this in
time to let the Democrats know it was coming forward because we brought
forward this idea two weeks ago. Thank you.

said.

Floor

Amendment adopted.

Senator Boyce moved to have SB 401 -FN- A, relative to long-term care
funding and making an appropriation therefor, laid on the table.

Adopted.

LAID ON THE TABLE
SB

401 -FN- A, relative

to long-term care

funding and making an appro-

priation therefor.

Senator Pignatelli

SB 402-FN-A,

is

excused for the evening.

establishing a committee to study long-term care funding

and making an appropriation therefor. Finance Committee. Vote
Ought to pass. Senator Boyce for the committee.

4-2.

SENATOR BOYCE:

Senate Bill 402 like SB 401, deals with problems that
our long-term healthcare system is facing. While SB 401 is a short-term
solution, SB 402 will hopefully find a long-term solution. The majority of
the committee on Finance found this bill ought to pass and we hope that

you

will agree.

Thank

you.

SENATOR WHEELER:

First

amendment reduces

money

the

I

have a question for Senator Boyce. The
to be taken from the healthcare fund to

$1, is that correct?

SENATOR BOYCE: No there is no amendment to this.
was amended as

It is

as introduced.

came from the policy committee. It came out of the
policy committee with an amendment. That amendment put a cap of
$75,000 as the total amount. As it was introduced, it had an openended... it started with $75,000 and they could request more through fiscal, but this says that it is $75,000 and no more.
SENATOR WHEELER: Thank you Senator Boyce. In that case Mr. President I would like to speak. My objections to it this week are the same as
they were last week. I am not sure why we are spending $75,000 on outside consultants... on money which is Medicaid money, for a committee
that we don't need anyway because we have other people studying this
issue. Thank you.
It

it
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SENATOR MCCARLEY:

Senator Boyce, I was told that the Finance Comthis to put $1 in. Senator Boyce, you sit on the commitasking you. That is not correct?

amended

mittee

am
SENATOR BOYCE: No.
SENATOR MCCARLEY: That was just hearsay Thank you Senator Boyce.
SENATOR D'ALLESANDRO: I rise to speak against the ought to pass

tee so

I

and just cite a couple of reasons. First of all, we have been studying this
issue for a period of time. This is just another committee to do the same
thing. Secondly, the $75,000. That money could be spent appropriately
in other areas. We don't need have to study something... we have ample
testimony as to what the problem is. The question is, are we going to
have the resolve to come up with the solution? I mean the solutions are
apparent, we just have to address them. It isn't something that we have
to study again and spend $75,000. Thank you Mr. President.

SENATOR JOHNSON: I put a couple of thoughts together here if you
would bear with me it might straighten out what the amendment is all
about. There has been some discussion that this committee duplicates
what the long-term care institute or the long-term rate advisory committee does. That is simply not the case. The long-term care institute
was established a number of years to go with the goal of changing public action regarding personal responsibility for long-term care. The institute is attempting to change social behavior by including long-term
care financial planning in their overall financial plan. That is allotable.
Their focus is to encourage individuals to purchase long-term care insurance and therefor reduce the potential for additional medicaid expenditures for New Hampshire. The long-term care rate advisory committee, which I chair, was established through SB 167 during the last
legislative session. The language establishing the committee's states,
there is hereby established a long-term care rate advisory committee to
advise the Department of Health and Human Services regarding longterm care payments rates. This committee is specifically established to
advise the department on rates paid to all providers of long-term care.
It does not have the authority or responsibility to produce or provide a
comprehensive statistical data analysis of whom the individuals are that
are paid for by the medicaid system for their long term care. The committee being established through SB 402 is to hire a consultant to do the
statistical analysis of who is actually receiving long-term care services
paid for from the New Hampshire medicaid program and identify where
they came from and how they became dependent on the medicaid pro-

gram

for the cost of their care, and did a majority work for the state,
county or local government? Did they work for large public businesses?
Did they work for small businesses? Were they traditionally part of the
medicaid system? With this information, informed decisions can be made

as to whether it is cost-effective for government entities to make available or even pay for, long-term care insurance for their employees, for
their families, retirees or others. Without this data Mr. President, we will
not be able to find the lasting solution to the success of the legislation
to SB 409 or solve the major long-term care funding problem of our state.
I hope that this will explain to my colleagues here just what this committee is going to be all about. We will come back with a report by November. Thank you Mr. President.

Question

A roll

on the motion of ought to pass.
was requested by Senator Wheeler.

is

call
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Seconded by Senator Hollingw^orth.
The following Senators voted Yes: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,
Fernald, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,

Cohen.
Yeas: 13

-

Nays: 10

Adopted.

Ordered to

third reading.

SB 418-FN,
tee.

relative to unemployment compensation. Finance CommitVote 6-1. Ought to pass, Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH: I am pleased to stand and ask for your
support on SB 418 sponsored by Senator Flanders and cosponsored by the
vast majority of the Senators here in this body. This increases the amount
of unemployment compensation to the available claimants. The Finance
Committee unanimously found this bill ought to pass and I would ask you
to do the same.
Adopted.

Ordered to

third reading.

SB 420-FN-A, making an

appropriation for the purpose of hiring a rec-

and lift investigator. Finance Committee. Vote 6-0. Ought
pass with amendment, Senator Gatsas for the committee.

reational ride
to

2002-2759S
03/04

Amendment to SB 420-FN-A
the bill by replacing section 2 with the following:
2 Appropriation. The sum of $1 is hereby appropriated for the fiscal
year ending June 30, 2003 to the department of safety, division of safety
services for the purposes of this act. This appropriation is in addition to
any other funds appropriated to the department of safety, division of
safety services. The commissioner of safety shall furnish suitable equipment to the recreational ride and lift investigator out of the sum appropriated herein. The governor is authorized to draw a warrant for said
sum out of any money in the treasury not otherwise appropriated.

Amend

SENATOR GATSAS: I am not having very much success with animal bills.
have gone to recreational ride bills. Senate Bill 420 is a piece of legislation that makes a lot of sense. The bill as introduced, makes an appropriation to the Department of Safety for the hiring of a recreational ride
and lift investigator. The Finance Committee feels that it is an important
piece of legislation, however, given the financial crunch that we are in
currently, we decided to amendment the bill and give it $1 appropriation.
There have been some recommendations such as raising the fee for the
inspections. I ask you to support the Finance Committee and our unaniI

mous recommendation

that

SB 420 ought

to pass

with amendment.

Amendment adopted.
Ordered to third reading.
SB 422-FN, relative to the insurance laws. Finance Committee. Vote
Ought to pass. Senator Hollingworth for the committee.

4-2.
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SENATOR HOLLINGWORTH: This is SB 422 and was requested by the
Insurance Department. It makes some changes that have been supported
by most of the people who use the industry. I would ask that the Senate
vote ought to pass on this. There will be a floor amendment coming with
my name and Senator Francoeur's on it that make some changes that the
committee requested. I would ask ought to pass at this time.
Adopted.
Senator Francoeur offered a floor amendment.

2002-2816S
09/10

Floor Amendment to SB 422-FN
the bill by replacing section 27 with the following:
27 Sales of Insurance by Financial Institutions; Separation of Activities. RSA 406-C:7, I is repealed and reenacted to read as follows:
I. A financial institution shall, to the extent practicable, keep the
area where the bank conducts transactions involving insurance products
or annuities physically segregated from areas where retail deposits are
routinely accepted from the general public or credit transactions are
conducted, identify the areas where insurance product or annuity sales
activities occur, and clearly delineate and distinguish those areas from
the areas where the bank's retail deposit-taking activities or credit transactions occur; provided that this section shall not apply to the sale of
credit life accident and health insurance, mortgage life and disability insurance, and private mortgage insurance issued under a certificate of a

Amend

bank

policy.

Amend

the bill by replacing section 28 with the following:
28 Insurance Companies and Agents; Rulemaking Authority. Amend
the introductory paragraph of RSA 402:30-a to read as follows:
The commissioner shall adopt rules, under RSA 541-A, which are
reasonable and necessary for the implementation and administration of this chapter relative to:

Amend
to

the bill by deleting section 29 and renumbering sections 30-48
read as 29-47, respectively.

Amend

the bill by replacing section 29 with the following:
29 Reinsurance Intermediaries; Rulemaking. Amend the introductory
paragraph of RSA 402-F:ll to read as follows:
The commissioner shall adopt rules, under RSA 541-A which are reasonable and necessary for the implementation and administration
of this chapter, relative to:

Amend

the bill by deleting sections 30-32 and renumbering sections 3347 to read as 30-34.

Amend

the bill by replacing section 30 with the following:
30 Preferred Provider Agreements; Rulemaking. Amend the introductory paragraph of RSA 420-C:6, I to read as follows:
I. The commissioner shall adopt rules under RSA 541-A necessary
for the implementation and administration of this chapter, relative to:

Amend
44

to

the

bill

by deleting sections 31-32 and renumbering sections 33-

read as 31-42.

SENATOR FRANCOEUR:

I rise to offer a floor amendment on SB 422
with 2816. In committee we had some changes that we did at the last
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date, right in committee that got a Httle messed up. We talked to the
Insurance Department this morning and Banks and the insurance companies. We got the language cleared up in this amendment so only a
few words of it that have changes. The committee and both Senator
Hollingworth and myself, I believe she has seen the amendment. If she
is all set with it, it should be fine and ready to go.

Floor

Amendment adopted.

Ordered to third reading.
SB 423-FN-A, relative to fees collected by the department of safety and
certificates of title. Finance Committee. Vote 6-0. Ought to pass with
amendment, Senator Eaton for the committee.
2002-2765S
03/04

Amendment to SB 423-FN-A
the bill by deleting section 2 and renumbering the original sections 3-11 to read as 2-10, respectively.

Amend

Amend

the bill by replacing section 9 with the following:
9 Appropriation; Motor Vehicle Inspectors. The sums of $490,000 for the
fiscal year ending June 30, 2003 and $830,000 for the fiscal year ending
June 30, 2004, are hereby appropriated to the department of safety for
the purpose of hiring 10 motor vehicle inspectors for the enforcement
duties established in RSA 266: 1-a. Said appropriations shall be a charge
against the highway fund.

SENATOR EATON:

First of all this will meet the recommendation of the
Governor's Commission on Preparedness and Security that more commercial and hazardous material trucks be inspected as they cross the
border from Canada. Second, it will raise more money for the highway
fund. The bill also helps clarify whom to send a title to when a vehicle's
lien has been released. Finally, the bill provides for more money from
the inventory fund to go towards the completion of the Department of
Motor Vehicles testing building located on Hazen Drive. The Finance
Committee unanimously found SB 423 ought to pass with amendment.

Amendment adopted.
Ordered to third reading.

SB 427-FN-A,

revising the career incentive program within the postsecondary education commission. Finance Committee. Vote 4-1. Inexpedient to legislate. Senator Boyce for the committee.

SENATOR BOYCE:

While SB 427 may make sense, it appropriates
$300,000 of general funds at a time when we are running short. The
majority of the Finance Committee found this bill inexpedient to legislate and we hope that you will agree. Thank you.

SUBSTITUTE MOTION
Senator Larsen moved to substitute interim study for inexpedient to legislate.

SENATOR LARSEN:

Given the nature of this study and the need for
study, I would urge the Senate to adopt the changed motion... a substitute motion of interim study. We heard very convincing testimony in the
hearings on the bill. There is likely to be an intense teacher shortage in
the years ahead. There are a growing number of teachers who are retiring in the next few years and the K-12 population is growing. We need
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encourage teachers to enter into the field and we need to explore
ways which will create that incentive, in the same way we need to look
at ways that we can increase the number of nurses who are going into
the field. New England is projected to have 33 percent fewer nurses
than we need for our healthcare delivery system. We know that there
need to be expanded opportunities that will explore how we can get
more into the nursing field and the career incentive funding is a unique
way in which we need to study further. I have talked with the Education Committee chair and there is agreement that rather than say that
this is inexpedient, that an interim study motion would be approprito

ate at this time. Thanks.

SENATOR D'ALLESANDRO:

I rise to support the motion of interim
that in New Hampshire as well as across the country,
there is going to be a critical shortage of people going into the field of
education and also into the field of nursing. We need to do something as
incentives to people to go to post-secondary education in the state of New
Hampshire and throughout the country really, and take education, get involved in education. The cost of education is escalating dramatically, there
is no question about that. Those of you that have paid tuition bills know
that the basic educational cost is quite significant. So any youngster who
has a desire to get involved in education or in the nursing environment,
needs an incentive to take that course. That incentive is the forgiveness
loan program that has been suggested. I might say that that program
worked extremely well in the 1960's. It was called the National Student
Defense Education Act. If you went into education and received a loan
from the federal government, you got that loan forgiven up to 50 percent
of its face value. I got one of those loans as a student at the University of
New Hampshire and followed a teaching path that lasted about 40 years.
Interim study at least gives us an opportunity and the
TAPE
preparation of the budget for the next biennium to consider this and to
get it as part of the operating budget. Thank you Mr. President.

study.

We know

CHANGE

SENATOR GATSAS:

Senator Larsen,

making

"shall"

in here. Is

it

make

I

understand that there

rules or "may"

make

is

rule-

rules?

SENATOR LARSEN: Senator Gatsas, the proposal is to make this interim study so that anything in the current bill would be studied but it
would not be enacted into law.
SENATOR GATSAS:
SENATOR LARSEN:
hope that

it

Okay.

So the details of the bill aren't as important as the
gets studied for another budget year.

SENATOR GATSAS: Thank you.
on the motion of interim study.
A roll call was requested by Senator Barnes.
Seconded by Senator Eaton.
The following Senators voted Yes: Burns, Gordon, Johnson, Below,
Question

is

McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,
Francoeur, Larsen, Gatsas, O'Neil, Prescott, D'Allesandro,
Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No: Boyce, Barnes.
Yeas: 21 - Nays: 2
Adopted.
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referred to interim study.

HB

285-FN-L, relative to the adoption of a state building code. Finance Committee. Vote 5-0. Ought to pass, Senator Eaton for the committee.

SENATOR EATON: House Bill 285 establishes a state building code. The
departments involved all say that the cost will be minimal and they feel
that this is a good idea. The Finance Committee unanimously recommends ought to pass on HB 285.

SENATOR HOLLINGWORTH:

Just briefly. I wanted to offer an amendanything that would jeopardize this bill. I
think that it is an excellent bill and I am going to be looking for another
vehicle in which I can make an amendment and I just wanted the body

ment but
to

know

I

didn't

want

to do

that.

Adopted.

Ordered to

third reading.

Recess.

Out of Recess.

HB

1411-FN-A, making an appropriation to the judicial branch for disand probate court security. Finance Committee. Vote 5-0. Ought to
pass, Senator Barnes for the committee.

trict

SENATOR BARNES: House Bill 1411 will help our judicial branch to
carry out a bill that we passed last year. That bill called for an increase
in security but did not make an appropriation to do so. Until this issue is resolved, our courts are in a crisis mode dealing with security.
This bill will transfer funds from two existing capital appropriations
projects, therefore, having no additional fiscal impact on the state. The
Finance Committee unanimously found that this bill ought to pass. As
you look at the bill you will see that the prime sponsor is the Speaker
of the House, Gene Chandler. If some of you remember, this past year
that a good hunk of... well not a good hunk of, but part of this bill was
this very Senate's position. We... I won't see 'we'... I will say me, as the
chairman of that committee, and dealing with the Committee of Conference, gave that up to the House, as you all know how Committee of
Conference's go. It was a trading peg and I unfortunately, gave that up.
I ask that you pass this. Right now Judge Kelly, it is in the law that
he has to notify the people that they will be laid off a couple of weeks
ahead of time. He assured us yesterday, that he has notified his people,
they all know that this bill is going through on a fast track. I am assuming that the governor will have this on her desk very quickly, after we hopefully, pass this along. I really hope that we can do it. We
all did back in May and it got sidetracked back in June. Thank you very
much for your time and I would appreciate your vote.
SENATOR BELOW:

I rise to speak briefly. Thank you Mr. President. I
passing HB 1411 as a cosponsor of the bill. Just for the
record I think that it is important to clarify that the House amended out
the appropriations from the capital account so the appropriation is from
the general fund. So it does take $300,000 from the general fund, but I
think that this is the very, very least we should be doing for the district courts. It does not in fact restore any of the security that they were
forced to cut by the $1.8 million in cuts that had been the House position that we unfortunately, had to accede to, but it does at least allow

rise in support of
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them to continue operations for most of the fiscal year. Rather than try
to amend this bill, I hope that we will be addressing the question of trying to increase some funding for the district courts in the next fiscal year
through future legislation that can help restore some of the security that
has been cut back. Thank you.

SENATOR D'ALLESANDRO:
talks about the money
rect, this fiscal note?
it

Senator Below,

if I

read the methodology,

coming from a couple of funds. That

is

not cor-

SENATOR BELOW: The fiscal note was for the bill as introduced, it is not
how

the bill ended up passing the House in the last version. It passed the
House Public Works Committee with an appropriation from two capital
accounts that had not been expended. That had funds available in them,
and with a strike of the footnote, that prohibited transfers into the account, the House Finance Committee changed that so that it is just

$300,000 from the general fund. That is all the bill
the district and probate court security line-item.

SENATOR D'ALLESANDRO: Thank

is

now. Transferred into

you.

Adopted.

Ordered to

third reading.

SUSPENSION OF THE RULES
Senator Barnes moved that the

rules of the Senate be so far suspended
as to allow Finance Committee reports not advertised in the Senate Calendar.

Adopted by the necessary 2/3 vote.
SB 198-FN-A, establishing a gaming oversight

authority, and video lottery gaming. Finance Committee. Interim Study. Senator Gatsas for the

Committee.

SENATOR GATSAS:

I rise to speak to my motion of interim study, but
thank my colleagues on the Senate floor here because I think that they have all given me the opportunity that any
Senator should be afforded. I respect their opinions and the protocol
that they all carried. I can tell you that probably being an athlete that
I may have fought this fight from the gut, because I believed that the
taxpayers in the state of New Hampshire deserve an opportunity to

first I

would

like to

reduce their property taxes. We are here today, we are passing legislation in times when the budget is tough. We are spending more money.
I look around and we are going to be in a crisis and it will be 11:30 at
night and there will only be the 24 of us or whoever is here. The 24
Senators that will be in this chamber that are going to have the opportunity to tell the people of New Hampshire how we are going to meet
that crisis. Yes, we might have some influence from outside, but when
it all comes, it is going to be our decision. So I say before the crisis
comes, and we heard all of the comments about the social ills, and for
every dollar it is three dollars, and the crime. But you know what? We
didn't really look at them for the people that have those fears, so that
we can look at the studies and have the experts come in and talk about
the situation that is at hand. I think that it is important that we understand that the original piece of legislation that I brought forward,
that some termed "awful bad" and I termed "awful good", passed this
Senate in 1984 to put those machines in liquor stores. It lost by four
votes in the House. So in 1984 when I did my research, yes, I thought
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it was a little far-fetched, but come to find out, it was a crisis
period again and they needed funding and that is what they voted. So
I look around and I say, should we study it? Yes, we should study it
because we should get the boogeyman out and let the citizens of New
Hampshire, and I believe it is over 60 percent of them that don't have
a problem with this form of gambling. We hear all of those ugly things
like it is addictive, and it is the crack/cocaine of gambling. Everybody
should understand that scratch tickets are classified the same as these
machines, crack/cocaine. There are people that testified against this
legislation who increase the rates but they don't want to expand gambling. They increased those lottery tickets from $5 to $10 and that is what
they did to those addictive people of scratch tickets. I ask everyone of you
in the next months, to walk to a bingo parlor and tell me that those people
can afford to be in there. You are right Senator D'Allesandro, it is coming right from the gut just like I heard those half time speeches of yours
because I think that we should study it and we should take a look at it,
because we aren't doing the citizens of New Hampshire any good because
the BET and BPT that we raised last time was to fill money of one-time
holes and we never filled them correctly. Again, we are going to have
to find new money in excess of the $192 that I predicted. I say that we
should study it because next year whoever is sitting in these chairs are
going to be sitting there at 11:30 at night in a hot room somewhere
trying to figure out how we are going to fix the problem. Thank you
Mr. President.

maybe

SENATOR D'ALLESANDRO:

I rise in support of Senate Gatsas' motion.
times in an athletic contest you do speak from the gut. That is a
feeling that is generated by a desire to do the right thing and a desire
to make something happen and to try to excite your colleagues about an
opportunity. There isn't anybody sitting in any one of these seats that
doesn't realize that I am in favor of expanding gaming. I have been in
favor of that for a long period of time. I think that it has some very beneficial effects. The methodology that I have suggested is inconsistent
with Senator Gatsas' methodology, but in terms of the postulate, we are
in concert with one another because we both believe that tax reform for
the state is essential. One of those items involved in tax reform is reducing the statewide property tax. As many of my colleagues recall, our
first piece of legislation did away with some taxes, provided some opportunity and provided monies for the general fund. That piece of legislation passed this body with 13 votes in the last session. We talk about considering reform, if one doesn't consider all aspects of reform, then you
are cheating the public. Time after time, survey after survey has clearly
indicated that the public supports this alternative method of raising
revenue. They support it. They support it as high as 60-70 percent. They
support it as an alternative to being further taxed. It just appears that
we, as a legislative body, owe a responsibility to the public to study what
they believe is an item that should be considered. Now we have taken
this thing around and around. We had an original proposal that talked
about gaming in the liquor stores. That has been modified to talk about
gaming in zones. We passed that bill and sent it to Finance. That bill has
now come from Finance and we are looking for interim study. Obviously
there has been some sentiment that it makes sense and doesn't it make
sense? I don't mind "cents", I mean "sense" to send it to interim study
so that it can be given an opportunity to really stand the test of scrutiny and to have significant input and brought back to this Senate or to
another Senate in terms of its ability to pass. It is an acceptable alterna-

Many
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tive and we have heard about all of the negativity and we have tried
to give you some of the positive aspects of it. Unless it is fully studied, and unless everyone appreciates the fact of that study, then really

haven't done our job. We are talking about spending money on other
studies here, we talked about a study today that has been studied ad
infinitum, and yet we are willing to study it again. So I don't see any
reason why we shouldn't be working with Senator Gatsas to study his
concept. Thank you Mr. President.

we

SENATOR FERNALD: I am not going to revisit any of the stuff that I
said before, I am sure that you are grateful for that. I do want to address
one issue which has been stated twice now in the last ten or five min-

New Hampshire want

gambling so why
you for starters, that I didn't come
here to the Senate to be a weathervane, to change some direction every
time some poll blows past this chamber. We are here to do what we think
is right. For those of you who care which way the wind is blowing, I will
mention that in 1999 Franklin Pierce College did a lot of polling in this
state in connection with the presidential primary and even though they
were polling on who people preferring to be President, they also polled
on the issue of slot machines, twice. In April and October as I recall.
utes.
don't

What

That

is

that the people of

we go along and do

it. I

they found both times

will tell

is

that well over 50 percent of the people of

New Hampshire were opposed to the introduction of slot machines in New
Hampshire. They maintain that opposition whether or not

it

meant

re-

duction in their property tax. It was across party lines. It was over 50
percent whether it was Democrats or the Republicans or the Independents. I will close by mentioning that when the primary was finally held
in February of 2000, Franklin Pierce College was closest to predicting the
outcome of that primary on both the Republican and Democratic side.

SENATOR BELOW:

Senator D'Allesandro, didn't this body just vote down
establishing a commission to analyze the New Hampshire tax
structure?

SB 417

SENATOR D'ALLESANDRO: We haven't voted on it yet.
SENATOR BELOW: I am sorry, I am looking at the Committee Report.
SENATOR D'ALLESANDRO: You are way ahead of yourself.
SENATOR BELOW: I am way ahead of myself.
SENATOR D'ALLESANDRO: But that is the power of positive thinking.
What

is

more manifested?

SENATOR B FLOW: Well that is why I asked.
SENATOR GORDON: I think that... I don't want to

take up anymore of
do want to comment and say on the record
that I know what it is like to have an idea and to just believe in it very,
very strongly and to take that idea and to put it forth in legislation and
then invest everything that you have in it because you believe so strongly
and you want to make it work. I also know what it is like not to get 12
other colleagues to agree with you. I know what that is like in terms of
frustration. The one thing that I did want to say about this bill, and just
a comment on Senator Gatsas' is that he has put together, in my opinion, whether you agree that we should expand gambling or not, probably
the finest bill in terms of the workings of an expansion of gambling in
this state that could be put together. It doesn't seem to benefit any particular special interest. It provides the maximum benefit for the state.
It recognizes the current problems with the state and the statewide prop-

your time than

I

have

to. I
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erty tax. It distributes revenue out to those people who need the revenue
the most. So I stand here as someone who doesn't necessarily support
the expansion of gambling but I want to say that I commend Senator
Gatsas because I think that he has done a fine job. He has put together
a lot of work and he ought to be recognized for that whether we agree

with him or not.

SENATOR GATSAS:

second and final time. I think that people
have nine lives. I want to especially thank
and Senator Roberge for the opportunity to get it to
Finance because without them it wouldn't have moved and it would have
only had eight lives. So today we give it the ninth life and the people in
the state of New Hampshire should understand that no matter how im-

believe that this
Senator Prescott

I

rise for a

bill didn't

portant this piece of legislation I believe is to every taxpayer in the state
of New Hampshire, that there are things that I consider as personal
integrity. So there isn't one bill that would make me say that I will give
you my vote if you give me a vote for interim study. At no time would
that ever happen and no time will it ever happen. Not by this Senator.
So we need to understand that we as a body, may at times have things
that are said, and maybe we should confront each other to make sure
that that person has said it rather than assuming that they said it and
having a problem with it, because when we walk out of here we are still
all human beings. We should respect each other for that. So I can go
home tonight, win or lose, I can put my head on the pillow and say I gave
the taxpayers of the state of New Hampshire... and I don't want anybody
to think that this is some sort of reelection speech, I gave the taxpayers of the state of New Hampshire an opportunity to reduce their property taxes. So you are right, I did put a lot into it, but I didn't put as
much into this because I had the knowledge of it as I did with the first
bill that I talked about up here in the Senate. That was electric deregulation and why New Hampshire was different than California. Trust me,
I didn't know bucket one from bucket three, but I think that was a fair
deal for the state of New Hampshire. Thank you Mr. President.

SENATOR WHEELER:

I just wanted to say that I believe that a vote
for interim study will be perceived by anyone who looks at roll calls, as
a vote for the expansion of gambling, so I would like people to keep that
in mind when they vote.

SENATOR HOLLINGWORTH:

Really briefly because I had no intention
keep hearing "lowering property taxes". I have to say that
while I understand what Senator Gatsas' is saying and I applaud him
for that, I think that the only way for us to behave is that we repeal the
statewide property tax. It has done nothing to solve the problem, that
is what has brought us to this problem, and the studies that you have
allowed me... that this body has passed, I think, will move us in that direction. I hope when the House Bill coming over from the House will
sunset it. That we will really give property tax relief to the people of the
state of New Hampshire. Thank you.
of speaking.

I

SENATOR COHEN: Also very briefly.

Senator Gordon mentioned about
Senators who care passionately about issues and make their case again
and again and don't always win. Senator Gordon, I can relate very much
with that. As you know, I care very passionately about certain issues.
On this one I thought that it was an interesting point that Senator
Gatsas made, I am not sure where the figures come from about 60 percent supporting it. Well 40 percent is a very high percentage of the New
Hampshire citizens that don't want this imposed on what New Hamp-
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shire is. I would also just like to say that I am very pleased that there
are other better ways, as I have said before, on reducing the statewide
property tax. We need to replace it. Repeal it and replace with something
that works. That will eventually be the outcome of that, I am certain.

Question

A roll

on the motion of interim study.
was requested by Senator Gatsas.

is

call

Seconded by Senator Barnes.
The following Senators voted Yes: Bums, McCarley, Disnard, Eaton,
Gatsas, O'Neil, D'Allesandro, Klemm.
The following Senators voted No: Gordon, Johnson, Boyce, Below, Flanders, Roberge, Fernald, O'Hearn, Francoeur, Larsen,
Barnes, Prescott, Wheeler, HoUingworth, Cohen.

Yeas: 8

Motion

-

Nays: 15

failed.

Senator Below moved inexpedient to legislate.
call was requested by Senator Gatsas.
Seconded by Senator Barnes.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, Flanders, Roberge, Fernald, O'Hearn, Francoeur, Larsen,
Barnes, Prescott, Wheeler, HoUingworth, Cohen.

A roll

The following Senators voted No: McCarley, Disnard, Eaton, Gatsas,
O'Neil, D'Allesandro, Klemm.
Yeas: 16

The motion

-

Nays: 7

of inexpedient to legislate is adopted.

SUSPENSION OF THE RULES
Senator Barnes moved that the rules of the Senate be so far suspended
as to allow Finance Committee reports not advertised in the Senate Calendar.

Adopted by the necessary 2/3 vote.
SB 391-FN, relative to appeals from the compensation appeals board.
Finance Committee. Vote 3-2. Ought to pass, Senator Below for the committee.

SENATOR BELOW: The Committee on Finance voted SB 391

an act relafrom the compensation appeals board ought to pass 3-2.
The fiscal note on the bill indicated that the courts estimated that this
would cost less than $10,000 to implement. It changes the appeals to the
Superior Court instead of the Supreme Court and will free up the docket
of the Supreme Court. We urge your support for ought to pass.
tive to appeals

SENATOR BARNES: As

I said earlier today during our executive session that Mr. Zibel came in to talk to us and this was another piece of
legislation that he asked us to consider very heavily because it would
be a big help to the court system. I think that is the reason that it came
out with the 3-2 vote, taking his expertise on the matter.

SENATOR FERNALD: I just wanted to repeat the earlier comments
that this was recommended by the study committee last summer on
which Senators Gordon, Roberge and Pignatelli served. It was recommended by the Insurance Committee and now recommended by Fi-
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I do have a floor amendment that I will offer in a moment, that
something that I have been working on with Howard Zibel from the

nance.
is

Supreme Court.
Adopted.
Senator Fernald offered a floor amendment.

2002-2820S
09/03

Floor

Amend

Amendment

to

SB 391-FN

by replacing sections 1 and 2 with the following:
1 Appeals From Compensation Appeals Board. Amend RSA 281-A:43,
1(c) to read as follows:
(c) Any party in interest aggrieved by any order or decision of the
board may appeal to the [ supreme ] superior court pursuant to RSA 541.
For the purpose of such appeals, all references in RSA 541 to the
supreme court shall be deemed to be to the superior court. Appeals
to the superior court shall be filed in the county or judicial district thereof where the employee or employer resides. If neither
party resides in the state, the appeal may be filed in any county or
judicial district. Any appeal from the superior court to the supreme
court shall be by noticed of appeal in accordance with the rules
of the supreme court.
the

bill

of Fees and Interest. Amend RSA 281-A:44, 1 to read as follows:
In any dispute over the amount of the benefit payable under this
chapter which is appealed to the board, the superior court, or the supreme court [ or both ], the employee, if such employee prevails, shall be
entitled to reasonable counsel fees and costs as approved by the board or
the applicable court and interest at the rate of 10 percent per year on
that portion of any award the payment of which is contested. The interest shall be computed from the date of injury.

2

Award
I.

SENATOR FERNALD: I rise to offer a floor amendment. This amendment changes the wording of this bill slightly. It doesn't change the intent one bit. The original bill spoke to some procedural issues about how
an appeal is supposed to work. What Howard Zibel pointed out is that
workers' compensation appeals now are governed by RSA 541, so what
he did in this amendment is to say that the appeals to the Superior Court
will be governed by RSA 541 which already specifies the number of days
that you have to bring your appeal and so on. It also specifies where you
bring your appeal. You bring it in the county where one of you... either
the plaintiff or the defendant or the petitioner and respondent live, and
if neither party resides in the state then it can be brought into any court.
Then it goes on to say that if you want to appeal further to the Supreme
Court, you have to do it through the notice of appeal in accordance with
the rules of the Supreme Court. So as I said, it carries out the intent of
putting these appeals into the Superior Court. They represent, currently,
a significant amount of the Supreme Court docket and this would do a
lot to help the Supreme Court with their workload.

Floor

Amendment adopted.

Ordered to

third reading.

SUSPENSION OF THE RULES
Senator Barnes moved that the rules of the Senate be so far suspended as
to allow Finance Committee reports not advertised in the Senate Calendar.

Adopted by the necessary

2/3 vote.
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number plates for veterans
the purple heart medal, special motorcycle licenses,
and motor vehicle inspectors. Finance Committee. Vote 5-0, Ought to
pass, Senator Eaton for the committee.

who were awarded

SENATOR EATON: What this bill does is to allow a motorcycle to have
a designation of a Purple Heart on its license plate. An amendment also
on that allows people that register both motorcycles and motor vehicles
to go from $100 down to $75 for the registrations if both are together.
It also changes the name of motor vehicle inspector to "highway patrol
and enforcement officer". The committee voted unanimous ought to pass.
Adopted.

Ordered to third reading.

CACR

33, relating to procedure for nomination of judges. Providing that
the governor shall nominate judges from persons selected by an independent commission. Judiciary Committee. Vote 4-0. Ought to pass with
amendment. Senator Gordon for the committee.

2002-2684S
09/04

Amendment
Amend the title
RELATING TO:

PROVIDING THAT:
Amend

the

bill

to

CACR

of the bill by replacing

it

33

with the following:

procedure for nomination of judges.
the governor shall nominate judges from persons
selected by an independent commission whose composition shall be determined by the legislature.

by replacing

all after

the resolving clause with the

fol-

lowing:
I. That article 46 of the second part of the constitution be repealed
and readopted to read as follows:
[Art.] 46. [Nomination and Appointment of Officers; Judicial Commission.] The attorney general and all general and field officers of the
militia, shall be nominated and appointed by the governor and council. Every such nomination shall be made at least 10 days prior to
such appointment. No appointment shall take place unless a majority of the council agree thereto. Beginning January 1, 2003, all judicial officers shall be nominated and appointed by the governor and
council from individuals recommended to the governor by a judicial
commission established for the purpose of evaluating the qualifications of judicial candidates. The composition of the commission shall
be determined by the legislature, provided that: no member shall be
an active or retired judge of any state court; no member shall hold
an elected state or county office; and no more than Vz of the membership of the commission shall be members of any one political party.
II. That the above amendment proposed to the constitution be sub-

mitted to the qualified voters of the state at the state general election
to be held in November, 2002.
III. That the selectmen of all towns, cities, wards and places in the
state are directed to insert in their warrants for the said 2002 election
an article to the following effect: To decide whether the amendments of
the constitution proposed by the 2002 session of the general court shall
be approved.
IV.

That the wording of the question put

shall be:

to the qualified voters
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Are you in favor of repealing and readopting article 46 of the second
part of the constitution to read as follows:
[Art.] 46. [Nomination and Appointment of Officers; Judicial Commission.] The attorney general and all general and field officers of the mi-

shall be nominated and appointed by the governor and council.
Every such nomination shall be made at least 10 days prior to such appointment. No appointment shall take place unless a majority of the
council agree thereto. Beginning January 1, 2003, all judicial officers
shall be nominated and appointed by the governor and council from individuals recommended to the governor by a judicial commission established for the purpose of evaluating the qualifications of judicial candidates. The composition of the commission shall be determined by the
legislature, provided that: no member shall be an active or retired judge
of any state court; no member shall hold an elected state or county office; and no more than one-half of the membership of the commission
shall be members of any one political party.
V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with other constitutional
questions. The ballot containing the question shall include two squares
next to the question allowing the voter to vote "Yes" or "No." If no cross
is made in either of the squares, the ballot shall not be counted on the
litia,

question. The outside of the ballot shall be the same as the regular official ballot except that the words "Questions Relating to Constitutional
Amendments proposed by the 2002 General Court" shall be printed in
bold type at the top of the ballot.
VI. That if the proposed amendment is approved by two-thirds of
those voting on the amendment, it becomes effective when the governor
proclaims its adoption.

2002-2684S

AIVTENDED ANALYSIS
This constitutional amendment concurrent resolution provides that
beginning January 1, 2003, the judicial selection process shall be conducted through a judicial commission, whose composition shall be determined by the legislature. The judicial commission shall recommend
qualified individuals to the governor and council for appointment as
judicial officers.

SENATOR GORDON: CACR

33 is an effort to put into the constitution
an independent judicial selection commission. IVIany of you know that the
governor has done that by executive order. There is nothing that requires
that that executive order continue after this governors term expires. We,
this body, a year ago as you may know, passed CACR 16 which created a
judicial selection commission and passed it over to the House and the
House killed it. In part, I understand because it also included a provision with regard to review of judges, judicial review. This is another
attempt... this is a bill sponsored by Senator Pignatelli and takes a more
practical approach. The language is substantially shortened from the
language which you see in the original bill. The language which we proposed for the constitutional amendment appears on page 13 in the calendar. The language... the idea is that the more simple the language, the
more likely it is that it will be passed. Our recommendations and the testimony that we took, including testimony from the governor's office was
that if we kept it simple and direct, that people would understand it when
they read it at the polls and they would be more likely to vote for it. I think
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that is true. What it provides is that beginning at January 1, 2003 all of
the judicial officer's shall be nominated and appointed by the governor and
council from individuals recommended to the governor by a judicial
commission established for the purpose of evaluating the qualifications
of judicial candidates. The composition of the commission shall be determined by the legislature provided that no member shall be an active or
retired judge of the state court. No member shall hold an elected, state
or county office and no more than one half of the membership of the commission shall be members of any one political party. We think that this is
direct and that it serves the purpose and would ask for your support in
passing this today and sending to the House for their consideration.

Amendment adopted.
Question is on ordering

A roll

to third reading.

call is required.

The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No:
Yeas: 23 - Nays:
Adopted by the necessary 3/5 vote.
Ordered to third reading.

TAKEN OFF THE TABLE
Senator Gordon moved to have CACR 5, relating to the rulemaking authority of the supreme court. Providing that supreme court may adopt
rules that have the force and effect of law, and that the general court may
regulate these matters by statute and may accept or reject any rule
adopted by the supreme court, and that in the event of a conflict between
a statute and a rule, the statute, if otherwise valid, shall supersede the
rule, taken off the table.

Adopted.

CACR 5, relating to the rulemaking authority of the supreme court.
Providing that supreme court may adopt rules that have the force and
effect of law, and that the general court may regulate these matters by
statute and may accept or reject any rule adopted by the supreme court,
and that in the event of a conflict between a statute and a rule, the statute, if otherwise valid, shall supersede the rule.
Senator Gordon offered a floor amendment.

2002-2390S
06/01

Floor

Amend the

Amendment

resolution by replacing

to

all after

CACR

5

the resolving clause with the

following:
I. That article 73-a of the second part of the constitution be repealed
and reenacted to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the security and ad-
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ministration of, and the practice, procedure, and rules of evidence in, all
courts in the state. The rules so adopted shall have the force and effect
of law. The general court may also regulate these matters by statute
provided that the general court shall have no authority to abridge the
necessary adjudicatory functions for which the courts were created. In
the event of a conflict between a statute and a rule, the statute shall
supersede the rule, if not contrary to the provisions of the constitution.
II. That the above amendment proposed to the constitution be submitted to the qualified voters of the state at the state general election
to be held in November, 2002.
III. That the selectmen of all towns, cities, wards and places in the
state are directed to insert in their warrants for the said 2002 election
an article to the following effect: To decide whether the amendments of
the constitution proposed by the 2001 session of the general court shall
be approved.
IV. That the wording of the question put to the qualified voters
shall be:

"Are you in favor of amending article 73-a of the second part of the constitution to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the security and administration of, and the practice, procedure, and rules of evidence in, all
courts in the state. The rules so adopted shall have the force and effect
of law. The general court may also regulate these matters by statute
provided that the general court shall have no authority to abridge the
necessary adjudicatory functions for which the courts were created. In
the event of a conflict between a statute and a rule, the statute shall
supersede the rule, if not contrary to the provisions of the constitution."
V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with other constitutional
questions. The ballot containing the question shall include 2 squares
next to the question allowing the voter to vote "Yes" or "No." If no cross
is made in either of the squares, the ballot shall not be counted on the
question. The outside of the ballot shall be the same as the regular official ballot except that the words "Questions Relating to Constitutional
Amendments Proposed by the 2001 General Court" shall be printed in
bold type at the top of the ballot.
VI. That if the proposed amendment is approved by 2/3 of those voting on the amendment, it becomes effective when the governor proclaims
its

adoption.

2002-2390S

AJVIENDED ANALYSIS
This constitutional amendment concurrent resolution provides that the
supreme court may adopt rules that have the force and effect of law, and
that the general court may also regulate these matters by statute provided that the general court shall have no authority to abridge the necessary adjudicatory functions for which the courts were created. The
resolution also provides that in the event of a conflict between a statute and a rule, the statute shall supersede the rule, if not contrary to
the provisions of the constitution.

SENATOR GORDON: I am offering a floor amendment. This is an
amendment to CACR 5. I am not going to go through all of the details.
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but basically you know the issues behind CACR 5. This has to do with
the provision of the constitution, Article 73-A. Article 73-A is a relatively
recent addition to the state constitution. It was adopted approximately
20 years ago. It gave the chief justice the authority, with the majority of
the Supreme Court Justices, to propose rules and regulate the administration of the courts. There are people who believe that authority has
been expanded to a point today where we have to make clear the definition between the authority in power of the legislature and the authority in power of the courts. This CACR 5 which has already been passed
by the House and sent to us here in the Senate, is intended to do exactly
that. We had a long discussion of this a few weeks ago. I am not going
to go back through the entire discussion, but we had some discussion in
regard to exactly what extent we should abridge the power of the courts.
The amendment that I have in front of you does several things. We had
a discussion over to what extent should we get involved in the administration of the courts or the legislature should have that authority. The
one thing that I believe is that we should have some authority to become
involved in administration of the courts. If we don't have that authority, basically this exercise is pretty much, from my point of view, meaningless. The issue really is that we do not want to get to a point where
we intrude upon the basic purpose of the courts, and that is to participate in objective decisionmaking. We do not want to intrude into the
courtroom. That should be the province of the judicial branch of government. They should have control of the courtroom and that should be free
from our interference. The court has defined that in a series of cases,
which they have defined in terms of their inherent adjudicatory functions. What I have attempted to do with this latest amendment is to say
that we have no power to intrude into those inherent adjudicatory functions, the exact language that the court has used in that regard. That
keeps us out of that objective. Now the question is, what does that mean?
Well the court has already indicated that that's their inherent function
and if there were ever a question as to how that were defined, the
people that would define the meaning of that is in fact the court. So I
don't feel concerned that the definition in and of itself is going to be
used or misused, the amendment just says that the chief justice with
the concurrence of the majority of the justices, has the power by rule,
to regulate the security and administration, the practice and procedure
and the rules of evidence in all courts in the state. So we haven't taken
away any authority at all from the chief justice. The rules so adopted
shall have the full force and effect of law. So they became law just as
they have in the past. What we have added is that the general court
may also regulate these matters by statute provided that the general
court shall have no authority to abridge the necessary adjudicatory
functions for which the courts were created. In the event of a conflict
between a statute and a rule, the statute would supercede the rule if it
was not otherwise contrary to the provisions of the constitution. I believe
it is straightforward. I think that it is clearly understood as to what the
intention is. I would ask your support for the amendment and then for
CACR 5 in its entirety. I do not view this as a legislative power grab at
all. I think what it does is it sets and establishes a balance between the
branches of government just as we should. It is also my understanding
that the Bar Association does not have an objection to the language that

appears here.

SENATOR BARNES:
ciation doesn't

Senator Gordon, I have heard that the Bar Assohave a problem with it and I am hearing that the chief
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have a problem with it. How about the House? Are we
going to have this in a Committee of Conference... have you talked to
people over there?

justice doesn't

SENATOR GORDON:
lem with

it

Frankly I don't know if the chief justice has a probor not. If he has spoken with you he hasn't spoken to me.

SENATOR BARNES: No. To answer that question No, he hasn't.
SENATOR GORDON: Okay. My understanding is that the Bar Association has no objection to it. My understanding is that the House mem.

bers prefer their version because

SENATOR BARNES:

it is

So the answer

is

more
that

assertive.

we

will see it in a

Commit-

tee of Conference?

SENATOR GORDON: I don't know that you will. My sense is that when
they see the good wisdom of the Senate, the House may very well accept
this version.

SENATOR BARNES: They

often do that. I have noticed over the years
their lead from this chamber. Thank

They take

that they often do that.
you Senator.

SENATOR LARSEN:

Senator Gordon, I have some concerns even with
although you said that the Bar Association - and we don't know how
the courts reacted, but the Bar Association is more comfortable with
this... but the question is that when you say that there is no authority
to abridge the necessary adjudicatory functions for which the courts were
created, I foresee a volleyball game going between the courts and the
legislature going on into the future as attempts are made to control various rules and then it is bounced over to the court and the court says no,
this is a necessary adjudicatory function. In essence, you get back to
what I believe, which is that there should be a separation of the legislature from the judiciary as called for in the constitution, and you in
essence, still have the trump of the court through this which would say
that they would determine what is constitutional and you give them
through this, the authority... that they have the authority to judge what
is a necessary adjudicatory function. I see a volleyball game going here
into the future which I think causes further chaos and kind of disruption of the balances between the various branches of our government.
this,

SENATOR GORDON:

understand your concern except that I feel a
it. That is that I don't think that there are
three independent, separate branches of government. I think that it has
always been contemplated even by the founders, that they would in fact
overlap in certain areas. I believe that there will always be a tension and
there should always be tension between the three branches, because if
there isn't a tension between the three branches, you don't have checks
and balances. So what I think that this does is readjust the dynamic, the
tension between the branches. If you had an opportunity to read the
recent Mone case, which is the case that the court made and it based it
on 73-a and the separation of powers and the essential adjudicative funclittle bit

I

differently about

What the court said was in essence, the legislature has
to regulate security in the courthouses in the state. It would
in essence give... the court was basically saying we are the only ones that
have the power to hire bailiffs. I think that is overstepping the bounds.
I think that we need to readjust. I think that this is an effort to readjust. If the court comes back and says that they are going to continue
to expand our authority and the way that we interpret our responsibilitions of the court.

no authority
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then our response again is a constitutional amendment because that
the check and balance that our founders gave us. So I don't...! absolutely agree with you that there is a tension between the branches, but
my only disagreement with you is that I think that is intended to be, and
it is a good thing to have it there.

ties,
is

SENATOR LARSEN: Thanks.
SENATOR BELOW: I rise in support

of this floor amendment. I think
that it is a good... I think that it is better than the proposed CACR as it
stands now. I will offer another amendment that I think makes it yet a
little better but I think that what Senator Gordon has said, I am supportive of. Thank you.

Recess.

Out

of Recess.

Floor

Amendment adopted.

Recess.

Out

of Recess.

Senator Below offered a floor amendment.

2002-2403S
06/09

Floor

Amend the

Amendment

resolution by replacing

to

all after

CACR

5

the resolving clause with the

following:

L That article 73-a of the second part of the constitution be repealed
and reenacted to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The chief
justice shall, with the concurrence of a majority of the supreme court
justices, have the power by rule to regulate the security and administration of, and the practice, procedure, and rules of evidence in, all courts in
the state. The rules so adopted shall have the force and effect of law. The
general court may also regulate these matters by statute provided that
the general court shall have no authority to abridge the necessary adjudicatory functions for which the courts were created. Legislation regulating the security and internal administration of the courts shall require a
3/5 vote of each house to become law. In the event of a conflict between a
statute and a rule, the statute shall supersede the rule, if not contrary to
the provisions of the constitution.
IL That the above amendment proposed to the constitution be submitted to the qualified voters of the state at the state general election
to be held in November, 2002.
in. That the selectmen of all towns, cities, wards and places in the
state are directed to insert in their warrants for the said 2002 election
an article to the following effect: To decide whether the amendments of
the constitution proposed by the 2001 session of the general court shall
be approved.
IV. That the wording of the question put to the qualified voters
shall be:

"Are you in favor of amending article 73-a of the second part of the constitution to read as follows:
[Art.] 73-a. [Supreme Court Administration.] The chief justice of the
supreme court shall be the administrative head of all the courts. The
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chief justice shall, with the concurrence of a majority of the supreme
court justices, have the power by rule to regulate the security and administration of, and the practice, procedure, and rules of evidence in, all
courts in the state. The rules so adopted shall have the force and effect
of law. The general court may also regulate these matters by statute
provided that the general court shall have no authority to abridge the
necessary adjudicatory functions for which the courts were created.
Legislation regulating the security and internal administration of the
courts shall require a three-fifths vote of each house to become law. In
the event of a conflict between a statute and a rule, the statute shall supersede the rule, if not contrary to the provisions of the constitution."
V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with other constitutional
questions. The ballot containing the question shall include two squares
next to the question allowing the voter to vote "Yes" or "No." If no cross
is made in either of the squares, the ballot shall not be counted on the
question. The outside of the ballot shall be the same as the regular official ballot except that the words "Questions Relating to Constitutional
Amendments Proposed by the 2002 General Court" shall be printed in
bold type at the top of the ballot.
VI. That if the proposed amendment is approved by two-thirds of those
voting on the amendment, it becomes effective when the governor proclaims its adoption.

2002-2403S

AMENDED ANALYSIS
This constitutional amendment concurrent resolution provides that the
supreme court may adopt rules that have the force and effect of law, and
that the general court may also regulate these matters by statute provided that the general court shall have no authority to abridge the necessary adjudicatory functions for which the courts were created. Legislation regulating the security and internal administration of the courts
shall require a three-fifths vote of each house to become law. The resolution also provides that in the event of a conflict between a statute and
a rule, the statute shall supersede the rule, if not contrary to the provisions of the constitution.

SENATOR BELOW: I rise to offer a floor amendment and speak to my
motion. This amendment is identical to the amendment that I presume
was just adopted, Senator Gordon's amendment, with the exception that
one sentence is added. The sentence can be found on lines 11 and 12. It
adds the sentence that says "legislation regulating the security and internal administration of the courts shall require a three-fifths vote of
each house to become law." The reason for that proposed amendment is
really to reflect upon the idea of maintaining the separation of powers
to maintaining the balance at the right balance. The reason that I believe that this is the right balance comes from several things: First of
all, I note that Article 37, Part I of our constitution of course notes that:
In the government of this state, the three essential powers thereof, to
wit, the legislative, executive, and judicial, ought to be kept as separate
from, and independent of, each other, as the nature of a free government
will admit, or as consistent with that chain of connection that binds the
whole fabric of the constitution in one indissoluble bond of unity and
amity." But the point here is that we ought to keep the powers as separate as possible. My concern is that when we are talking about the in-

406
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ternal administration of the courts, the internal security of the courts,
that we are starting to get very close to if not, in fact, reaching into the
natural core of the courts powers. We certainly could end up with the
appearance of legislative actions that could appear, at least in theory,
to be a tit-for-tat, a form of petty vindictiveness, a form of even retribution. The reason being is that the internal administration of the courts
is really something that traditionally courts take care of. In judge Lynn's
paper on this topic, he talked a lot about, I think, legitimately, the need
for the legislature to be able to pass laws concerning the procedure, practice and rules of evidence. He spent relatively little time talking about
the administration of the courts except in one footnote, he does note that
the separation of powers doctrine obviously does place some limitations
on the extent to which the legislature or the executive can intrude into
the operations of the judiciary. Senator Gordon has attempted to address
this by allowing the court, essentially, and interpreting the constitution
to say, if we are reaching and encroaching upon the core of the adjudicatory functions of the court, then we have gone to far. This is an attempt
to sort of step back and create another sort of threshold which says that
simple majority for practice procedures, rules of evidence, a three-fifths
majority when we are going to make laws concerning the internal administrations in the security of the court. This is... I believe that is as
close as we need to get. If we feel compelled to impose our judgement
over the court's judgement on the internal administration, I think that
it is something that we should call out as a special piece of legislation.
It is something that we should be conscious of that requires a 60 percent majority of both chambers rather than a mere 50 percent plus one.
This does go back to the notion that when we set up the judiciary in this
nation, as the states and the federal government, there was a recognition that the judiciary, part of its key function was to protect the rights
of minorities from the potential tyranny of the majority. The tyranny of
the majority that could be expressed through an unbridled legislative
power. So of course, we have the courts to hold that in check by enforcing constitutional rights that may in fact be contrary to the majority,
simple majority's wish. Now because the CACR as it currently stands
does have this cover-up for the adjudicatory function for the court, there
is some protection from this, but I think that this goes a step further in
avoiding even the appearance, and this is something that we heard a lot
about in the impeachment trial, we want to avoid even the appearance
of impropriety. We want to avoid the appearance of the legislature potentially taking actions that are in... perhaps go beyond simple good
policy considerations and get into the realm of what could appear to be
retaliatory action. Just as an example: If we pass this CACR without this
amendment, a simple majority could pass a law that says that the court
has to come to the legislative Fiscal Committee to approve any out-ofstate travel or professional development or they have to come to us... or
we pass a law that says ...that starts to regulate the assignment of staff
and internal personnel matters of the court, or we could have the legislature imposing its judgement in the realm of security through footnotes
in the budget or through footnotes in the trailer bill. In fact, I think that
was something that we just saw in the past session of sorts that was very
frustrating to some of us. The Senate had a policy position and yet kind
of in a limited way, in a Committee of Conference, a small number of
House members could sort of drive the debate by trade off and start to
try to impose a policy that says that we are going to only pay court se-
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curity officers the equivalent of $6 an hour, and impose our judgement
instead of the court's judgement as to what is necessary in that regard.
I do think that we should be able to do that, but I think that we should
do it by calling it out separately and having this three-fifths super majority. It helps avoid the appearance of us meddling in the internal administration of the courts unnecessarily. I think that on issues where it
is of concern, like the Judicial Conduct Committee or other matters, we
can get the three-fifths vote. If the court starts to say that they don't
think that this is practice and procedure and they think that it is an administrative function, we still can overrule them with a three-fifths vote.
I think that vote would be found if we think that they are overreaching.
I think that adoption of this amendment will help improve the chance
of passage of the amendment when it goes to the voters because I think
that is a concern of a lot of voters, that we are trying to grab some power.
This creates a little bit better balance I believe. I would like to note that
in terms of where we fit in the scheme of all of the states, there are about
18 states in which the courts have this exclusive rulemaking power. That
is a little over one-third. So in most states, the legislatures do have this
power to make laws in these areas of practice procedure, rules of evidence and sometimes the internal administration of the courts. Several
states, four states have required a super majority in order for the legislature to essentially preempt judicial rulemaking. One state. New
Jersey, did make the distinction between administrative rulemaking
which is exclusively in the courts domain, and the practice, procedure
and rules of evidence, which they allowed the legislature to act by legislation. So they did carve out that kind of distinction. I would urge your
support for this amendment.

SENATOR BOYCE: I rise to point out that I think possibly my neighbor in the next seat over has forgotten that because this says that by
statute that these rules can be overridden. That in fact, is a de facto twothirds vote because if the governor should veto, it requires a two-thirds
vote for the statute to take effect. If the majority of the House and Senate pass it and the governor signs it, that also is a two-thirds super majority. Two of the three branches of government have said that this
should stand. So it is a two-thirds vote no matter how you look at it. I
think that going further than that is just going too far. I think that because it says "statute". Now I think that in the House amended version,
it did not mention the word "statute", but because it is a statute, it requires legislative and executive branch action to make this happen. I
think that it is fine the way that we have already amended it and I don't
see the need for this amendment. Thank you.
amendment failed.
Question is on ordering
Floor

A roll

to third reading.

call is required.

The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Larsen, Gatsas,
Barnes, O'Neil, Prescott, D'Allesandro, Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Wheeler, Hollingworth, Cohen.
Yeas: 16

Adopted.

-

Nays: 7
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third reading.

SB

307, relative to limitation of liability for dentists and dental hygienworking in free dental clinics. Judiciary Committee. Vote 4-0. Interim Study, Senator Gordon for the committee.
ists

SENATOR GORDON:

Senate

Bill

307 would have provided limited

li-

ability coverage for dentists and dental hygienists working in free dental clinics. Currently in our state, too few have access to regular dental
care. Frequently, retired dentists would like to provide their professional
services in free dental clinics, but the cost of liability insurance is currently prohibitive for both the retired dentists and the free clinics. Numerous questions regarding offering limited liability arose at the hearing. Following conversations with the Insurance Commissioner, there is
some activity in working to see if a pool could be established in order to
provide liability insurance under these circumstances. While these conversations continue to take place, the Judiciary Committee recommends
that SB 307 be referred to interim study and asks your support for that

recommendation.

SENATOR DISNARD: Do
license or

these retired dentists have to keep up their
keep up their courses that they would be required if they were

practicing?

SENATOR GORDON: I am

not sure that

that, but I suspect that they would
order to perform their duties.

SENATOR DISNARD: Thank

I

have

know

to

for sure the answer to
skills honed in

keep their

you.

Committee report of interim study

adopted.
SB 310, relative to child custody. Judiciary Committee. Vote 3-1. Inexpedient to legislate, Senator Gordon for the committee.
SENATOR GORDON: Senate Bill 310 is an act relative to child custody
and provides that child custody shall not be granted solely for financial
considerations and also provides that the court shall take into consideris

ation the children's primary caregiver before the divorce occurs. No area
of the law entails more difficulty and pain than the area dealing with
custody of children. The provisions of SB 310 attempt to spell out two
areas where the courts are already giving considerable thought when
deciding custody matters - that of financial assets and who is caring for
the kids. The danger of attempting to "legislate common sense", however,
in detail in statute is exactly what judges and masters must consider when
looking at the desired path to take. The word "solely" is problematic in
itself- there is always the possibility that people will come back and say
that the decision was not made "solely" on one factor - and there's no way
to prove that it wasn't. While the Judiciary Committee is quite sympathetic to the anguish of people who have not been awarded their children,
enacting SB 310 is not a meritorious piece of legislation and the committee recommends inexpedient to legislate.

SENATOR WHEELER: I rise in support of the bill. I filed it because of
the numbers of people who have called me concerned about custody. I
understand that you are always unhappy about a custody decision if it
didn't go your way. I certainly understand that, but there have been determinations that it was better for the child, to award that the custody
of the child to the parent with significantly greater financial resources.
I wanted the law to be clear that this was not necessarily the best thing
for the child, just to award the custody to the person with a lot more
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money. The person who has been the primary person in the child's Kfe,
the primary caretaker, doesn't mean as was suggested at some point that
we were talking about, the daycare would be the primary caretaker, it
would be the person who makes sure that the peanut butter sandwich
is in the lunch box and that the child goes to bed on time and gets to
the doctor's appointments. This has not always been taken into consideration and

I felt

that

it

was

it out in the law. Clearly the
stand by my decision. Thank you.

better to spell

committee didn't agree with me, but

I

Committee report of inexpedient

to legislate is adopted.

SB

333, establishing a committee to study the efficiency of the current
jury selection and jury duty process. Judiciary Committee. Vote 4-0. Inexpedient to legislate, Senator Fernald for the committee.

SENATOR FERNALD: Our

recommendation is inexpedient to legislate.
served on the study committee concerning jury service last summer. A
bill resulted and went to the House Judiciary Committee and the House
Judiciary has it on the consent calendar for tomorrow for inexpedient to
legislate. Nobody in Judiciary cares to serve on another committee that
is not going to be able to do much of anything, so we urge you to support
the motion of inexpedient to legislate.
I

Committee report of inexpedient

to legislate is adopted.

SB

337, relative to consent orders in abuse and neglect cases. Judiciary
Committee. Vote 4-0. Ought to pass with amendment, Senator Fernald
for the committee.

2002-2697S
05/01

Amendment
Amend

the

bill

by replacing

all after

to SB 337
the enacting clause with the

fol-

lowing:

Child Protection Act; Consent Order; Finding Not Required. Amend
169-C:17, H to read as follows:
n. A consent order shall not be approved unless the department consents and the child and parents, guardian, or custodian are informed of
the consequences of the order by the court and the court determines that
the child and parents voluntarily and intelligently consent to the terms
and conditions of the order. A consent order under this section may
include a finding of abuse or neglect; however, a finding of abuse
or neglect shall not be required.
2 Child Protection Act; Dispositional Hearing. Amend the introductory
paragraph of RSA 169-C:19 to read as follows:
169-C:19 Dispositional Hearing. The department of health and human
services shall provide the court with the costs of the recommended services, placements and programs. If the court finds that a child is abused
or neglected or if the court issues a consent order pursuant to RSA
169-C:17, II, the court may order the following disposition:
3 Effective Date. This act shall take effect January 1, 2003.
1

RSA

SENATOR FERNALD:

This

bill

follows

up on good work done by Sena-

tor Gordon last year. Prior to last year, if there was an abuse and neglect case that the division was investigating, their only choices were
either to take the people to court or do nothing. He put in a bill that
allowed the division and a family to voluntary agree to provision of services before bringing a case. We passed that and that is now law. This
bill addresses the other possibility, which is that the division brings the
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case, then decides the best approach and instead of going forward and
trying to prove abuse or neglect, that instead of making such a finding, they simply agree between the state and the family that services
will be provided and it will be incorporated into the order of the court.
The amendment in the calendar adds a couple of sentences to make
clear that the court will have the authority to order services even if
a finding of abuse or neglect is not made.

Amendment adopted.
Ordered to third reading.

SB

338, relative to ex parte orders in domestic relations cases. Judiciary
to pass with amendment, Senator Fernald

Committee. Vote 4-0. Ought
for the committee.

2002-2698S
05/10

Amendment
Amend RSA
ing

to

SB 338

it

458:16, II (a) as inserted by section
with the following:

II.

(a)

1 of

the

bill

by replac-

Exparte orders may be granted without written or oral

notice to the adverse party only if the court finds from specific facts
shown by affidavit or by the verified petition, that immediate and
irreparable injury, loss, or damage will result to the applicant, the
children, or property before the adverse party or attorney can be
heard in opposition.

SENATOR

FERNALD: This bill has to do with ex parte custody orders
in Superior Court. There often arises cases where people are contesting
custody and they try to get a leg up by getting to court first. The favorite tactic would be to go in for what is called an ex parte hearing. You
go in where the other side isn't present and you get to tell your side
which sounds great because no one is there to contradict you. If you get
the order you are on the favorite position going forward compared to the
other side because any lawyer will tell you in these cases, once you have
gotten some order that gives you some custody, it is hard ever to get a
court to change it later on. I think that is unfair. The way that our court
system is supposed to work is that there are two sides to every story.
Before you make any decisions, both sides get to make their pitch. Now
I realize that there are some emergency situations and this bill would
continue to recognize that there are times when you simply can't have
both sides there, there is a need for immediate action. But what this bill
does require is that if you are going in and you say, this is an emergency,
you have to at least tell the court that you have made an attempt to let
the other side know that there is a hearing. You have to demonstrate to
the court the attempt you made and how long ago you made it, then the
judge can decide whether you have given the other side fair chance to
come in, because believe me, if it is a custody issue, you give a parent
an hours notice and they will drop everything and come because it is that
important to everybody. We all understand how important our children
are to us. I urge your support and the committee urges your support of
this bill. We believe that it is a good change. It also, by the way, incorporates almost entirely what the court has recently done by court rule.
This would make it statutory so that the court can't undo that rule at a
later date. It does tighten up a little bit, this requirement about demonstrating an attempt to notify the other side before you go in and say
that you want an order without the other side being heard. Thank you.

Amendment adopted.
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Ordered to third reading.

SB 339, relative to attorney fee agreements which shall be filed with a
court. Judiciary Committee. Vote 4-0. Ought to pass with amendment,
Senator Fernald for the committee.
2002-2682S
09/03

Amendment
Amend

the

AN ACT
Amend

title of

the

bill

to

by replacing

SB 339
it

with the following:

relative to approval of contingent fee

the

bill

by replacing

all

agreements by the courts.

after the enacting clause with the fol-

lowing:
1 Contingent Fees. Amend
508:4-e Contingent Fees.

RSA 508:4-e

to

read as follows:

I. Contingent fee agreements between attorney and client shall be
governed by Rules of Professional Conduct, Rule 1.5 as it may be amended
by the supreme court from time to time and by any other rules regarding fees which are adopted or amended by the court.
II. No attorney shall enter into such a contingent fee arrangement
with his or her client without first advising the client of his or her right
and affording the client an opportunity to retain the attorney under an
arrangement whereby the attorney would be compensated on the basis
of the reasonable value of his or her services.
III. [ All written contingency fee agreements entered into pursuant
to Rule 1.5(c) of the Rules of Professional Conduct shall be filed with the
court at the time of the entry of pleadings by the plaintiff's attorney.
IV. At the time of settlement or judgment of any action, all counsel
of record will submit to the court a complete review of all fees received
for services for said action; and all costs accruing from said action including, but not limited to, fees paid to expert witnesses. ] All fees for
actions, resulting in settlement or judgment of [ $200,000 ] $300,000 or
more, shall be subject to approval by the court.
2 Effective Date. This act shall take effect January 1, 2003.

2002-2682S

AMENDED ANALYSIS
removes a requirement that attorneys file written contingency
agreements and reviews of fees received with the court. The bill requires
This

bill

attorneys' fees in actions resulting in settlement or
to be approved by the courts.

judgment

of

more

than $300,000

SENATOR FERNALD:
little bit

confusing.

This bill cleans up an area in the law that is a
The law currently says that if a lawyer has a case

on a contingent basis, a percentage of the settlement or award, that the
agreement has to be filed with the court. The next sentence says that
when a case is concluded, that all agreements have to be submitted to
the court. Then it goes on to say that if the settlement is for more than
$200,000 then the court has to approve the fees. If you have been listening, you have to ask yourself, why do we have to file all fee agreements if they are only going to approve the ones or disapprove the ones
where the case is worth more than $200,000? The courts have been confused and the clerks have told me, some of them, that they are asking
for fee agreements in every single case, which most lawyers are ignoring. This bill is designed to clean up that confusion. What it would do
with the amendment on page 15 of the calendar is provide, any time a
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case is worth more than $300,000 either in judgement or settlement, that
the court will review the fees and determine whether they are reasonable. The court has that authority to lower fees under the rules of professional responsibility that govern all lawyers. The committee urges
your support.

SENATOR FLANDERS:
fees

Senator Fernald, what does this do to attorney

on an hourly basis?

SENATOR FERNALD: If I take a case on an hourly basis...
SENATOR FLANDERS: Say a defense attorney to an insurance company.
SENATOR FERNALD: A defense attorney?
SENATOR FLANDERS: A defense attorney for an insurance company
who take

a case on an hourly rate, do they have to get those approved?
to get it... under the old statute, they had to get them

They did have

approved before.
believe that they still do. We have just changed
to $300,000 as the cut off, otherwise, it doesn't
change the current situation whether it is hourly or a contingent. Once
the case goes over a certain value, the court is going to review the fees
on both sides as I read it.

SENATOR FERNALD:

the

I

number from $200,000

SENATOR FLANDERS: I have a problem with that because basically
that is an agreement for an insurance company and an attorney. They
agree to pay so much an hour and I wonder why it has to be approved?
Amendment adopted.
Ordered to third reading.

SB 408, governing records management of abuse or neglect reports. Judiciary Committee. Vote 5-0. Ought to pass with amendment, Senator
Gordon for the committee.
2002-2695S
05/10

Amendment
Amend

the

bill

by replacing

all after

to SB 408
the enacting clause with the

fol-

lowing:

New

Section; Child Protection Act; Reporting Law; Records Manageof Abuse and Neglect Reports. Amend RSA 169-C by inserting after section 35 the following new section:
169-C :35-a Records Management of Abuse and Neglect Reports.
L The department shall retain a screened-out report for one year
from the date that the report was screened-out, after which time, the
department shall delete or destroy all electronic and paper records of the
report. In this section, a "screened-out report" is one which the department has determined does not rise to the level of a credible report of
abuse or neglect and is not referred for assessment.
II. The department shall retain an unfounded report for 3 years from
the date that the department determined the case to be unfounded, after which time, the department shall delete or destroy all electronic and
paper records of the report.
III. The department shall retain a founded report for 7 years from
the date that the petitionee has exhausted his or her due process right
to appeal the department's determination to found the report, after
which time, the department shall delete or destroy all electronic and
paper records of the report.
1

ment
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IV. The provisions of paragraph III, which relate to the destruction of
the records of founded reports, shall not apply to cases that remain open
with the department in excess of seven years or to adoption records. Upon
the closure of a case which has remained open with the department in excess of 7 years, the department shall delete or destroy all electronic and
paper records of the report.
V. Nothing in this section shall prevent the department from retaining generic data required for state and federal reporting and management purposes.
2 Effective Date. This act shall take effect 180 days after its passage.

SENATOR GORDON: Senate Bill 408 deals with the retention of records
of cases of abuse and neglect that are filed with the Department of Health
and Human Services. This bill was a recommendation of the study committee established pursuant to SB 123 in 2001. Currently the department
has adopted a policy for the destruction of hard-copy files on cases, but
no policy or method of destruction of computer files has been put into
and only 7,000 being
place. With 14,000 reports made annually to
sent on to be assessed, these 7,000 reports should be deleted after a reasonable period of time. Yet, no files have been deleted since the computer
system was put in place. DCYF should not be the repository for personal
dossiers on individual citizens in our state. The bill calls for screened out
cases to be deleted after one year; for those sent to be assessed, but with
no finding of abuse or neglect to be deleted after three years; and for those
found guilty of abuse or neglect, to be deleted after seven years. The committee amendment clarifies the timelines for destruction of the records,
exempts sealed adoption records from those to be deleted and allows for
cases that are still open after seven years to remain in the system as long

DCYF

as the case is open. The Judiciary Committee recommends that
be adopted as amended. Thank you.

SB 408

Amendment adopted.
Ordered to third reading.

SB

409, relative to the length of time reports of child abuse and neglect
are maintained in the state's central registry. Judiciary Committee. Vote
4-0. Ought to pass with amendment. Senator Gordon for the committee.

2002-2714S
05/10

Amendment
Amend

the

bill

by replacing

all after

to SB 409
the enacting clause with the

fol-

lowing:
1 Child Protection Act; Central Registry. RSA 169-C:35 is repealed and
reenacted to read as follows:
169-C:35 Central Registry.
I. There shall be established a state registry for the purpose of maintaining a record of founded reports of abuse and neglect. The registry
shall be confidential and subject to rules on access established by the
commissioner of the department under RSA 541-A.
II. Upon receipt by the department of a written request and verified
proof of identity, an individual shall be informed by the department
whether that individual's name is listed in the founded reports maintained in the central registry. It shall be unlawful for any employer other
than those specified in RSA 170-E and RSA 170-G:8-c to require as a condition of employment that the employee submit his or her name for review against the central registry of founded reports of abuse and neglect.
Any violation of this provision shall be punishable as a violation.
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III. Founded reports of abuse and neglect shall be retained for a period of seven years subject to an individuals' right to petition for the earlier removal of his or her name from the central registry as provided in
this section.
IV. Any individual whose name is listed in the founded reports maintained on the central registry may petition the district court to have his
or her name expunged from the registry.
(a) A petition to expunge shall be filed in the district court where
the abuse and neglect petition was heard. In cases where the department
makes a finding but no petition is filed with the court, a petition to expunge shall be filed in the district court where the petition for the abuse

and neglect could have been brought.
(b) A petition to expunge shall be filed on forms promulgated by
the district courts and may include any information the petitioner deems
relevant.
(c) When a petition to expunge is filed, the district court shall require the department to report to the court concerning any additional
founded abuse and neglect reports on the petitioner and shall require
that the department submit the petitioner's name, birth date, and address to the state police to obtain information about criminal convictions.
The court may require the department to provide any additional information that the court believes may aid it in making a determination on
the petition.
(d) Upon the receipt of the department's report, the court may act
on the petition without further hearing or may schedule the matter for
hearing at the request of either party. If the court determines that the
petitioner does not pose a present threat to the safety of children, the
court shall grant the petition and order the department to remove the
individual's name from the central registry. Otherwise, the petition shall
be dismissed.
V. When an individual's name is added to the central registry, the
department shall notify individuals of their right to petition to have their
name expunged from the central registry. No petition to expunge shall
be brought within one year from the date that the petitioner's name was
initially entered on the central registry. If the petition to expunge is
denied, no further petition shall be brought more frequently than every
three years thereafter.
2 Effective Date. This act shall take effect January 1, 2003.

2002.2714s

AMENDED ANALYSIS
This bill requires founded reports of child abuse and neglect to be listed
in the central registry and establishes a procedure for individuals to petition to have their names removed from the registry.
This bill is a result of the committee established pursuant to 2001, 99

(SB

123).

SENATOR GORDON:

Senate

Bill

409

is relative to

the length of time that

and neglect are maintained in the state's central
registry. This legislation is a recommendation of the same study committee that recommended the last bill. Currently, when one's names is placed
on the central registry, there is no mechanism for having it removed prior
reports of child abuse

it being there. Senate Bill 409 puts
into place a mechanism whereby a party could petition the district court
to have their name removed after being on the registry for one year. If
their petition were to be denied by the court, they could re-petition after

to the seven years that statute requires
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three years. The vast majority of names on the central registry are placed
there for neglect, not for abuse. While the amended version of SB 409 does
not accomplish ever3^hing desired by the study committee, it is a good step
forward in making the central registry a better repository of names of
persons who may not be entrusted with the care of our children. The
Judiciary Committee recommends that SB 409 be adopted as amended.

Amendment adopted.
Ordered to third reading.

SB 415, relative to the severing of joint tenancies in property by divorce.
Judiciary Committee. Vote 4-0. Ought to pass, Senator Gordon for the
committee.

SENATOR GORDON: Senate Bill 415 provides that unless otherwise
expressly provided for, a divorce will sever the interest of former spouses
and property held by them as joint tenants with rights of survivorship.
The legislature has already taken the step in other matters such as wills.
Under the terms of this and the case of joint tenants with rights of survivorship and a divorce had occurred, it would be as if the other spouse
had predeceased the deceased spouse. We believe that this is a responsible policy and be adopted by the state of New Hampshire and recommend it ought to pass.
Adopted.

Ordered to

SB

third reading.

300, relative to the adoption of bonds or notes in certain school disand municipalities. Public Affairs Committee.

tricts

SPLIT REPORT: Ought

to pass.

Senator Roberge for the committee.

Vote 2-2.

SPLIT REPORT:

Inexpedient to legislate, Senator O'Neil for the com-

mittee. Vote 2-2.

SENATOR O'NEIL: I would like to defer to Senator Roberge, Mr. President.
SUBSTITUTE MOTION
Senator Roberge moved to substitute interim study for ought to
pass.

SENATOR ROBERGE: I would like to offer a substitute motion of interim study. This particular issue is affecting five communities and the
court now has it in its jurisdiction and this may not be necessary. I think
the best place for it is interim study. Thank you.
Adopted.

SB 300 is referred to interim study.
SB 431, relative to political expenditure limitations.

Public Affairs

Com-

mittee.

SPLIT REPORT: Ought to

pass. Senator Francoeur for the committee.

Vote 2-2.

SPLIT REPORT:

Inexpedient to legislate. Senator Disnard for the com-

mittee. Vote 2-2.

SENATOR DISNARD:

I rise to recommend that SB 431 be inexpedient
Senate Bill 431 increases the total expenditures that can be
made by candidates who voluntarily agree to campaign limits. This bill
raises as an example, the state Senate amount from $40,000 to $75,000.

to legislate.
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strongly believe that these increases are unnecessary and unreasonable for a position that pays $100 a year. This legislation, in my opinion, would also deter potential candidates. Again, I urge the Senate to
vote SB 431 inexpedient to legislate. Thank you.
I

SENATOR FRANCOEUR:

This must be becoming a long day because
it is two-two and the two-two is
Senator Disnard and Senator Roberge and the other two was myself
and Senator O'Neil, so if this isn't campaign finance reform, what is
it? I rise to recommend that SB 431 ought to pass. Senate Bill 431 increases the total expenditures that can be made by candidates who
voluntary agree to campaign limits. This legislation was brought forth
by a recommendation from the Campaign Finance Reform Study Committee which discussed these issues over the summer. At the recommendation of that committee, this legislation was brought forth. Again,
I urge the Senate to vote SB 431 ought to pass.
as you look at the committee report,

Recess.

Out of Recess.

SENATOR BELOW:

I rise in opposition to this. I do think some adjustof the voluntary spending limits is needed. This is a big jump. For
the state Senate it raised the voluntary spending limit to $70,000 for the
whole election. Up until this past election cycle, up until 2000, $70,000
had never been spent by a candidate for the state Senate. There has only
been four races that have spent more than that and that was in this last
cycle and of course they were all people who did not take the voluntary
limit. This is a big step. I think that it is too much. I urge its defeat.
Thank you.

ment

SENATOR FERNALD:

Senator Francoeur, just looking at the voluntary
spending cap for candidates for governor in here, with the exception of
Senator Humphrey and Mr. Lucas, has anyone ever spent over a $1 million in New Hampshire on a gubernatorial campaign?

SENATOR FRANCOEUR:

Senator Fernald, I know that we have had this
discussion a couple of times. When we look at what an individual spends
on a campaign, we find out when there is a cap, guess what? The parties
and the PAC's all spend the money. So if you looked at the study committee on campaign finance reform study committee which met during the
summer. Senator Pignatelli was a member of that and she recommended
this because we want to be honest to the voters. What really got spent?
If you want to say that it got spent under a cap and then all got funded
through PAC's and political affiliations, whether it is a Democrats or the
Republicans, then vote it down. But I think that you ought to be honest
with the people and tell them what is spent and run it through the individuals own accounts. That is why the committee came out and recommended the amounts that are here in the bill.

SENATOR FERNALD:

If you really wanted to be honest with the votwouldn't you have voted for SB 374 which would have made those
independent expenditures count toward the cap rather than simply raising the cap?

ers,

SENATOR FRANCOEUR:

I

later,

we

will offer

what you are trying to intend by
would have worked. Hopefully, maybe

don't think

the method that you are doing

it

another amendment that will do exactly what

talking about.

Question

is

on the motion of ought

to pass.

I

am
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A roll

call was requested by Senator Fernald.
Seconded by Senator Below.
The following Senators voted Yes: Bums, Johnson, Boyce, Flanders,
Eaton, O'Hearn, Francoeur, Klemm.
The following Senators voted No: Gordon, Below, McCarley,
Disnard, Roberge, Fernald, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Hollingworth, Cohen.

Yeas: 8

Motion

-

Nays: 15

failed.

Question

is

on the motion of inexpedient

Committee report of inexpedient

to legislate.

to legislate is adopted.

TAKEN OFF THE TABLE
Senator Fernald moved to have
tions, taken off the table. TAPE

SB

336, relative to political contribu-

CHANGE

Adopted.

SB

336, relative to political contributions.

Senator Fernald moved ought to pass.

Question

A roll

on the motion of ought to pass.
was requested by Senator Wheeler.

is

call

Seconded by Senator Fernald.
The foUow^ing Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Eaton, Fernald, O'Hearn,
Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,
Wheeler, Klemm, Hollingworth, Cohen.
The following Senators voted No: Roberge.
Yeas: 22 - Nays: 1
Adopted.
Senator Francoeur offered a floor amendment.

2002-2834S
04/10

Floor

Amend

the

AN ACT
Amend

title of

the

bill

Amendment
by replacing

to SB 336
with the following:

it

relative to disclosure of political contributions
tures.

the

bill

by replacing

all after

and expendi-

the enacting clause with the

fol-

lowing:
1

Reporting by Political Committees.

RSA 664:6 is repealed and reen-

acted to read as follows:
664:6 Reporting by Political Committee.

L Any political committee registered pursuant to RSA 664:3 shall file
with the secretary of state an itemized statement, signed by its chairman and treasurer showing each of its receipts exceeding $25 with the
full name and home post office address of the contributor in alphabetical order and the amount of the contribution, the date it was received,
and the aggregate total for each election for each contributor of over
$100. The statement shall be filed not later than the first day of the
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month

following the committee's registration, before 4 o'clock in the afternoon, and shall cover the period from the day of the committee registration up to and including the Monday before the statement is due.
All receipts of $25 or under shall appear on the statements as unitemized
receipts. Any listing which exceeds an individual's aggregate total of
$100 for each election shall be accompanied by the contributor's occupation including official job title, the name of the contributor's employer,
and the city or town of the contributor's principal place of business, if
any. The statement shall also show each committee expenditure with the
full name and city or town of persons, corporations, committees, or to
whomever paid or to be paid, the date paid, and the election for which
the expenditure was made, with the specific nature and amount of each
expenditure since the date of the registration.
II. An itemized statement in the same form as in paragraph I shall
be filed with the secretary of state not later than the first day of each
month following the committee's filing of a statement under paragraph
I, before 4 o'clock in the afternoon. The statement shall summarize all
previous statements filed and shall itemize all receipts and expenditures
since the cutoff of the previous statement up until the Monday preceding the filing of the statement under this paragraph.
III. Any political committee which has any outstanding debt, obligation, or surplus following the election shall file reports at least once every month thereafter in the same form as in paragraph I until the obli-

gation or indebtedness is entirely satisfied or surplus deleted, at which
time a final report shall be filed.
IV. Copies of the statements required by paragraphs I through III
of the state committee of a political party shall be filed with the secretary of state in sufficient numbers so as to provide a copy for the state
committee of each party on the ballot, which they may obtain by application to the secretary of state.
V. Any national political party committee of a party as defined in RSA
652:11 may make contributions or expenditures on behalf of state candidates without complying with the requirements of paragraphs I through
III, provided that the total contribution or expenditure made in behalf of
a candidate or political committee in this state whether directly or indirectly does not exceed the limit for personal contributions in RSA 664:4.
VI. The provisions of this paragraph shall apply only to a political
committee for an individual candidate who is seeking a federal office
whose holder is chosen by the voters of this state only. Such a committee which is required by federal law to file with the federal government
reports relative to receipts and expenditures in support of such one candidate may choose, at the time of registering under RSA 664:3, I, to file
with the secretary of state copies of reports made to the federal government in accordance with the timetable established by federal laws for
such reports in lieu of complying with the other reporting requirements
of this section.
2 Reporting by Candidates. Amend RSA 664:7 to read as follows:
664:7 Reporting by Candidates. Each candidate at the primary or general election for governor, councilor, state senator, representative to general court, or county officer, who has expenditures exceeding $500, shall
file statements before and after an election in like manner and detail as
prescribed in RSA 664:6, II[ Il-a, ] and III, [ IV, and V, ] excepting, however, the expenditures of political committees of the party to which the
candidate belongs in elections other than primaries.
3 Effective Date. This act shall take effect January 1, 2003.
,
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2002-2834S

AMENDED ANALYSIS
This

bill

changes the reporting dates for

political

committees and can-

didates.

SENATOR FRANCOEUR: This amendment as written, is to create an
open and honest disclosure process that treats everyone the same, candidates, committees and PAC's will have to report receipts and expenditures once a month. This amendment will help to abolish the shell
game that can be played with PAC money today. A vote for this amendment will create an election process which fosters open, honest and frequent disclosure of campaign activities. This will require the reporting
of expenditures and receipts of all the candidates, committees and PAC's
so that when we sit down and we tell people what is spent, it is all out
there, everything. There is nothing hidden behind any shell game. So I
would urge the Senate to support the amendment and move it as ought
to pass as amended.
SENATOR BELOW:

Senator Francoeur, will corporations which are pres-

make

contributions have to report their receipts and
expenditures for political purposes?
ently allowed to

SENATOR FRANCOEUR: It is under the same thing that we use today.
SENATOR BELOW: So they won't have to because they are not exempted
from the law by a federal court decision?

SENATOR FRANCOEUR: If they have to today, they still have to tomorrow. If a candidate receives money within that 30 days, the candidate
has to report the money that they received.

SENATOR FERNALD:

Senator Francoeur, since I haven't had a chance
requirements now, how does

to read this yet and we do have reporting
this change what we do now?

SENATOR FRANCOEUR: It says that all money that you receive will
be reported every month or your expenditure will be reported each and
every month, whether it is June or January, it will be every month. It
is a monthly report.
SENATOR FERNALD:
place of the

bill

Second question, why do we need to do this in
instead of in addition to the bill?

SENATOR

FRANCOEUR: Because right now under current statute, you
don't report except for on the dates that we currently have, so if you start
running for office in January you aren't reporting anything, are you?

SENATOR FERNALD: That is correct. But you didn't answer my quesWhy do we have to eliminate the bill in order to change the report-

tion.

ing requirements?

SENATOR FRANCOEUR: The amendment is to report all of the information, whether it is receipt or expended and it is open and honest so
that everybody out there in the public receives all of it, in a timely fashion, throughout the whole year.
SENATOR FERNALD: And the answer to the question
SENATOR FRANCOEUR: It is what I just said.

is?
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SENATOR FERNALD: Why do we need to eliminate the bill to have this
kind of reporting? I think this is probably a pretty good idea, but I don't
think that it is a good idea to eliminate the bill. So tell me why I should
support this if it eliminates the bill?

SENATOR FRANCOEUR: Because if you believe in open and honest
reporting of information that is getting out to the public, this does it, all
the time, all the expenditures and all of the receipts.
SENATOR FERNALD:

also believe that too much money in the
It diverts the system from the
will of the people to the will of the special interest which is what the bill
is designed to prevent. So why, given that I believe that too much money
from one source is a problem, why would I support this amendment?

But

I

system from one source harms the system.

SENATOR FRANCOEUR:
that you will support

am

I

what you

sure, Senator Fernald, that
believe is best.

I

beheve

SENATOR

MCCARLEY: Senator Fernald, I don't seem to have the bill
in front of me. I guess they were passed out and we were discussing that
this is now amending...! can't seem to locate mine, I am sorry. So I am
therefore, slightly confused and so I guess that I
having to ask you
the question that you tried to ask Senator Francoeur. It seems to me that
this is not the same thing as the bill, which has been completely replaced, so can you answer that for me?

am

SENATOR FERNALD: The
tirely different

from the

answer

to

your question

is

yes, this is en-

bill.

SENATOR MCCARLEY:
by replacing

all after

ever was in the
that correct?

bill,

It would appear that it reads "amend the bill
the enacting clause". So it appears to me that whatthat we just had a unanimous vote on, is gone. Is

SENATOR FERNALD: That is correct.
SENATOR MCCARLEY: Thank you.
SENATOR HOLLINGWORTH: Senator Francoeur,

as I read this, it would
imply that you can take as much as you want and spend as much as you
want, you just have to report it?

SENATOR FRANCOEUR:
change the current statute

That is if you don't take the cap.
if you agree to take the caps?

It

doesn't

Recess.

Out of Recess.

SENATOR FERNALD:

Senator Francoeur you offer this as a full disclosure amendment, but isn't it true that under current law, in the closing
days of a campaign, if a candidate receives more than $500 in expenditures, in the aggregate, contributions in the aggregate that they have
to... the candidate has to report that within 24 hours and you have eliminated that requirement by this amendment, haven't you?

SENATOR FRANCOEUR:

If you would show me. I would probably have
take a few minutes, Senator Fernald and stop and take a look at the
law with you.

to

SENATOR FERNALD:

I

before you drafted your

kind of thought that you would have done that
but you... who has the book?

bill,
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SENATOR FRANCOEUR: Well I am trying to answer
SENATOR FERNALD: Sylvia has the current book.

421

your question.

Recess.

Out of Recess.

SENATOR FRANCOEUR:

I

would

answer the question asked by
have this correct, your question

like to

Senator Fernald. Senator Fernald,
is on 664-6 section 48?

if I

SENATOR FERNALD: Yes.
SENATOR FRANCOEUR: Which currently,

by reading this the same as
you receive and expend $500 let's say two days before
the primary, you have to report. Is that correct? You understand that?

you

are, that if

SENATOR FERNALD:

I don't have it exactly in front of me, but basically
a $500 threshold over. .beyond which you have to report within 24
hours if you are in the final days of the campaign.

there

is

.

SENATOR FRANCOEUR:
out.

Senator Fernald.

Okay.

I

mean to take that
with me on the bill if we
would ask that it be tabled

didn't intentionally

If you are willing to vote

put that in, I don't see it as a problem, and I
by someone if that helps take care of your concerns.

SENATOR FERNALD:

I

think that this

is

a thinly veiled attempt to

kill

campaign finance reform in New Hampshire. To kill the New Hampshire
version of the McCain-Feingold and Shays/Meehan and I would urge all
of the members of this body to vote against it. You just voted for the bill,
it does not make sense now to kill the bill by voting for this amendment
which completely deletes the bill.

SENATOR BELOW:

I

rise in opposition to the floor

amendment.

We

are

being told that this actually somehow increases disclosure. I guess that
in one respect it does, in theory that it requires monthly reporting from
the time that you start a political committee. I think that is a good idea.
But, the reality is that it actually substantially reduces the reporting
requirements at the most critical time, which is in the month leading up
to the election. First of all, it doesn't even take effect until next January
1, so it completely skips this election cycle. If it is a good idea, why not
make it effective immediately. But second of all, it substantially reduces
the current reporting requirement. Under current law, you have to make
a report three weeks before the general election, on the Wednesday immediately prior to the general election and the primary as well, and as
well, you have to report additionally, within every 24 hours of receiving
contributions of $500 or more since that last report. Under this, you have
once a month. The first Monday of the month and you only report up to
the previous Monday of the month. So if you have a year in which the
general election is on November 8, you only report on November 1, contributions up to October 25, which means that you go almost 14 days
before the election without any disclosure. No disclosure. Right now you
to disclose right up to the Wednesday before the election which is
only six days before the election instead of 14 days before the election. In
addition, if you actually had the election on November 2, because November 1 was the first Monday of the month, you would get a disclosure report for the entire previous month at four p.m. on election eve. Now even
if you happen to be down at the Secretary of State's to pick it up at 4:01,
and usually the Secretary of State doesn't get them posted onto the
internet until the next day, which is the middle of the election day, you

have
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can't do anything with that information on election eve. It is too late to
run any radio ads, it is too late for the newspapers to report the story to
the public because they don't generally report on election day. Usually the
deadline for news is the day before the election. So you have a situation
where you can go an entire month, in fact a month and a week before the
election without any disclosure of contributions or expenditures. Right
now we have that requirement up to the Wednesday before the election.
This is a joke. I am sorry. There is some good intention here I am sure,
but it is not well thought through. The effect of it is actually to reduce
disclosure and reporting requirements at the most critical time in the
weeks and month before the election.

SENATOR BOYCE:

I would Hke to make a point on this whole discusThe whole idea that some members of this Senate or the House or
the Governor or anyone else running for office in this state, can be pur-

sion.

chased for cash contributions, I think is reprehensible. I am absolutely
certain that no one in this chamber has ever been affected by money
being given to their campaign to do something that they would not have
done without the campaign contribution. Now if I am wrong on that I
hope that someone will stand up and contradict me. I really don't believe
that any of us would do that. I cannot imagine anyone running for office in this state who would do that. I think that it is offensive to even
imply that that is what would happen. I think that full disclosure is what
the public needs to know and if somebody was out there that was unscrupulous and decided to run for office and take lots of money to sell
their vote, I think that would become obvious by what they were doing
and the disclosure would do that. Now I think that Senator Francoeur
has admitted that there is a slight flaw in this in that it eliminates that
last week reporting, but I think that is what is needed. All of the back
and forth on campaign finance reform is all based on this assumption

we are all corrupt.
Thank you very much.
that

I

don't believe that.

I

really don't believe that.

SENATOR WHEELER: Senator Boyce, we just had a roll call on SB 336
and according to my tally you voted for it. Does this mean that you don't
support it but you voted for
nates it?

SENATOR BOYCE: As

it

anyway because

this

amendment

elimi-

you well know, under the rules that we operate

pass, the only way
better was to have
it pass on the original motion. I think that there are many of us here
that voted ought to pass in order to get to the point where we could bring
out our amendment.

was under a motion of ought to
that we could bring forth an amendment to make it
on, because that bill

SENATOR MCCARLEY:

But you didn't make it better. Senator Boyce.
ask you, if you were going to make it better, why didn't you add
this onto it, because...! am using your words, that you "wanted to make
it better", I have to assume that you liked what you made the first time,
So can

I

am wondering why you didn't just add this to it?
SENATOR BOYCE: I think that there are flaws in the
so

I

original

bill.

The

could make the bill better was to have the ought to
pass, pass, so that we could then offer an amendment.

only

way

that

we

SENATOR HOLLINGWORTH: I am not sure who I

should ask this ques-

Did this bill or amendment have any kind of a public hearing,
and then I have a question of Senator Boyce on the same lines as Sena-

tion

of.
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could. Senator Boyce, if you voted for the bill, which
did, to make it better, then why is there none of

you just said that you
that

bill left?

SENATOR BOYCE: If you would like, I could file for reconsideration.
SENATOR D'ALLESANDRO: I rise to speak very briefly against the
amendment. I just want to point out a couple of facts: We have just voted
22-1 to support a piece of legislation, 22-1. Now if we voted 22-1 in order
amend it, then it just seems to me that we are not being very candid
and very open as far as our discussion is concerned because I didn't hear
any interactions against the bill and 22 of us voted in favor of the bill. If
the bill had significant flaws, we should have pointed them out. We had
ample opportunity to do that. What we are doing or what we are being
to

to do by accepting the amendment is to completely eradicate a 221 vote and replace it with another piece of legislation that (a) wipes it out,
(b) has not had a public hearing and yet we are not talking about the flaws

asked

Thank

of the original piece of legislation.

Senator Gatsas moved to have
laid on the table.

SB

you.

336, relative to political contributions,

A roll

call was requested by Senator Fernald.
Seconded by Senator McCarley.
The following Senators voted Yes: Bums, Gordon, Boyce, McCarley,

Flanders, Disnard, Eaton, O'Hearn, Francoeur, Gatsas, Prescott,

Klemm.
The following Senators voted No: Johnson, Below, Roberge,
Fernald, Larsen, Barnes,
Hollingworth, Cohen.

O'Neil,

Yeas: 12

-

D'Allesandro,

Wheeler,

Nays: 11

Adopted.

LAID

SB

ON THE TABLE

336, relative to political contributions.

PARLIAMENTARY INQUIRY
SENATOR BELOW:

Mr. President, is it true that Senate Bills that are
on the table after tomorrow would require a suspension of the rules by
a 2/3 majority in order to be passed out of the Senate?

SENATOR KLEMM (In the Chair): That is correct.
SENATOR BELOW: Thank you.
SB 358, relative to the authority to assess administrative fines to ophthalmic dispensers. Public Institutions, Health & Human Services Committee.

Ought

to pass.

Vote 3-0. Senator McCarley for the committee.

SENATOR MCCARLEY: The

state law currently requires opticians to
register every two-years accompanied by eight hours of continuing education. The law was passed to improve the quality of care and to establish a standard level of proficiency. Some opticians abide by the law while
some do not. The bill will help to identify and encourage opticians who
are not registering. No one appeared in opposition. The committee unanimously recommends ought to pass.

Adopted.
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Ordered to third reading.

SB 393, relative to expiration of contact lens and corrective lens prescriptions. Public Institutions, Health and
Services Committee.
Vote 3-0. Ought to pass with amendment. Senator Wheeler for the com-

Human

mittee.

2002-2753S
08/10

Amendment to SB 393
by replacing section 1 with the following:
Definition; Prescription for Contact Lenses. Amend RSA 327-A:l, IV

Amend
1

the

bill

to read as follows:
IV. "Prescription for contact lenses" means a dated and signed, written direction specifying that it is for contact lenses and which shall include at least the power, size, curvature, color, and material composition
of the contact lenses. A prescription for contact lenses may also include,
at the prescriber's professional discretion, other parameters or instructions such as lens manufacturer, prescription expiration date, number
of permitted refills, and a statement prohibiting substitutions. Such parameters or instructions shall be honored by a person filling the prescription. Unless otherwise specified by the prescriber for health reasons, a
contact lens prescription shall expire one-year from the date of issue,
however, a prescriber, at his or her discretion, may refill a pre-

scription originally written by the prescriber.

2002-2753S

AMENDED ANALYSIS
This

allows a contact lens prescriber to
scription written by the prescriber.
bill

refill

SENATOR WHEELER: The amendment for SB

393

a contact lens preis

found on page 17

you would

like to check. Currently state law requires contact lens prescriptions to be renewed annually. If you lose a lens in the
for those of

month, a new examination is required even if the prescriber doesn't
the visit is necessary. Senate Bill 393 as amended, allows some discretion to the person prescribing contact lenses to refill prescriptions
older than one-year if originally written by that same prescriber. The
committee asks that you support the ought to pass with amendment
motion. Thank you.
13'^

feel

Amendment adopted.
Ordered to third reading.

MOTION TO REMOVE FROM TABLE
Senator D'Allesandro moved to have SB 428, changing the name of the
joint committee on legislative facilities and codifying the powers and
duties of the committee, taken off the table.

Recess.

Out of Recess.
Question is on the motion to remove
A division vote was requested.
Yeas: 11

Motion

failed.

-

SB 428

Nays: 12

off the table.
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MOTION OF RECONSIDERATION
Senator McCarley having voted on the prevaihng side, moved reconsideration on SB 336, relative to pohtical contributions, whereby we laid
it on the table.

Question

is

on the motion of reconsideration.

A division vote was

requested.
Yeas: 13

-

Nays: 10

Motion adopted.

PARLIAMENTARY INQUIRY
Mr. President, my understanding now is that
a motion of 'ought to table' on SB 336 and the
call for the vote right now would be a yes or no vote on the tabling motion, is that correct?

SENATOR MCCARLEY:

what we have before us

is

SENATOR KLEMM (In the Chair): That is
SENATOR MCCARLEY: Thank you.
SB 336, relative to political contributions.

correct Senator McCarley.

on the motion to have SB 336 laid on the table.
A roll call was requested by Senator McCarley.
Seconded by Senator Gordon.
The following Senators voted Yes: Bums, Johnson, Boyce, Flanders,
Question

is

Roberge, Eaton, O'Hearn, Barnes.
The following Senators voted No: Gordon, Below, McCarley,
Disnard, Fernald, Francoeur, Larsen, Gatsas, O'Neil, Prescott,
D'AUesandro, Wheeler, Klemm, Hollingworth, Cohen.
Yeas: 8

Motion

-

Nays: 15

failed.

Senator Francoeur moved to withdraw his previous floor amend-

ment

(2834).

Senator Francoeur offered a floor amendment.

2002-2837S
03/10

Floor Amendment to SB 336
Amend the title of the bill by replacing it with the following:
AN ACT relative to disclosure of political contributions and

expendi-

tures.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1

Reporting by Political Committees.

RSA 664:6 is

repealed and reen-

acted to read as follows:
664:6 Reporting by Political Committee.

L Any political committee registered pursuant to RSA 664:3 shall file
with the secretary of state an itemized statement, signed by its chairman and treasurer showing each of its receipts exceeding $25 with the
full name and home post office address of the contributor in alphabetical order and the amount of the contribution, the date it was received,
and the aggregate total for each election for each contributor of over
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$100. The statement shall be filed not later than the first day of the
month following the committee's registration, before 4 o'clock in the afternoon, and shall cover the period from the day of the committee registration up to and including the Monday before the statement is due.
All receipts of $25 or under shall appear on the statements as unitemized
receipts. Any listing which exceeds an individual's aggregate total of
$100 for each election shall be accompanied by the contributor's occupation including official job title, the name of the contributor's employer,
and the city or town of the contributor's principal place of business, if
any. The statement shall also show each committee expenditure with the
full name and city or town of persons, corporations, committees, or to
whomever paid or to be paid, the date paid, and the election for which
the expenditure was made, with the specific nature and amount of each
expenditure since the date of the registration.
II. An itemized statement in the same form as in paragraph I shall
be filed with the secretary of state not later than the first day of each
month following the committee's filing of a statement under paragraph
I, before 4 o'clock in the afternoon. The statement shall summarize all
previous statements filed and shall itemize all receipts and expenditures
since the cutoff of the previous statement up until the Monday preceding
the filing of the statement under this paragraph. In addition to the reporting requirements contained in this section, the secretary of state shall be
notified by the fiscal agent within 24 hours of any contribution exceeding $500 which is received within the 14 days prior to the day of election.
III. Any political committee which has any outstanding debt, obligation, or surplus following the election shall file reports at least once every month thereafter in the same form as in paragraph I until the obligation or indebtedness is entirely satisfied or surplus deleted, at which
time a final report shall be filed.
IV. Copies of the statements required by paragraphs I through III
of the state committee of a political party shall be filed with the secretary of state in sufficient numbers so as to provide a copy for the state
committee of each party on the ballot, which they may obtain by application to the secretary of state.
V. Any national political party committee of a party as defined in
RSA 652:11 may make contributions or expenditures on behalf of state
candidates without complying with the requirements of paragraphs I
through III, provided that the total contribution or expenditure made
in behalf of a candidate or political committee in this state whether directly or indirectly does not exceed the limit for personal contributions
in RSA 664:4.
VI. The provisions of this paragraph shall apply only to a political
committee for an individual candidate who is seeking a federal office
whose holder is chosen by the voters of this state only. Such a committee which is required by federal law to file with the federal government
reports relative to receipts and expenditures in support of such one candidate may choose, at the time of registering under RSA 664:3, I, to file
with the secretary of state copies of reports made to the federal government in accordance with the timetable established by federal laws for
such reports in lieu of complying with the other reporting requirements
of this section.
2 Reporting by Candidates. Amend RSA 664:7 to read as follows:
664:7 Reporting by Candidates. Each candidate at the primary or general election for governor, councilor, state senator, representative to general court, or county officer, who has expenditures exceeding $500, shall
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statements before and after an election in like manner and detail as
prescribed in RSA 664:6, II[ Il-a, ] and III, [ IV, and V, ] excepting, however, the expenditures of political committees of the party to which the
candidate belongs in elections other than primaries.
3 Effective Date. This act shall take effect January 1, 2003.
file

,

2002-2837S

AMENDED ANALYSIS
This

bill

changes the reporting dates for

political

committees and can-

didates.

SENATOR FRANCOEUR:

Senator Fernald brought up a good point that
out the reporting right prior to the elections.
It is put back in. It has been taken care of and I hope that now he can
vote with us in the affirmative on this amendment.

we had mistakenly taken

SENATOR BELOW:
til

next year,

is

Senator Francoeur, this would not take effect un-

that correct?

SENATOR FRANCOEUR: That is correct.
SENATOR BELOW: What this would require,

starting in January 1 of
2003, of people who either ran for the Senate or elected to the Senate
or any of these other offices, including House offices, that they continue
reporting on a monthly basis as long as they have an outstanding balance, one way or the other on their campaign fund?

SENATOR FRANCOEUR: That is correct.
SENATOR BELOW: If the first Tuesday after the first Monday of a month
of November for a general election falls on the second, would it be true
that the only report prior to the election would be the one that is filed at
4 p.m. on election eve and that would cover what the previous month,
actually about a month starting a week back before that?

SENATOR FRANCOUER:

down the days it
on the previous Monday. This says that
as we currently do right now, if you spend more than $500 within 14 days
prior to the day of election which you can read lines 24-31, if you spend
more than $500 or receive more than $500 you have to report it which
our current legislation does right now.
ends as you mentioned

I

believe that if you count

earlier,

SENATOR BELOW: Thank you.
SENATOR WHEELER: Senator Francoeur, am

I correct in my assumpamendment, your second floor amendment still elimithat the New Hampshire version of McCain-Feingold that

tion that this floor

nates the

bill

we just passed

22-1? This

SENATOR FRANCOEUR:

still

eliminated

it?

This replaces... line five replaces after the en-

acting clause.

SENATOR WHEELER: Thank you.
SENATOR BELOW: I rise in opposition

to the floor amendment. I am
troubled by the fact that it actually reduces disclosure in the most
critical period which is the month before the election, although contributions exceeding $500 would have to be reported in the 14 days prior
to the day of the election, as they are under current law, you still end
up with this situation where you have this gap in reporting of expenditures. If the purpose of this is for greater disclosure, it actually... the
reality is it reduces disclosure compared to the current law in that critical period of time in the weeks right before the election.
still
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Senator Below, doesn't the present law say $500

or more? This says over $500.

That

is

quite a loophole.

SENATOR BELOW:

says... I think that this is pretty much
it is different. The current law, 664:6,
identical to
Il-a last sentence reads, "In addition to the reporting requirements contained in this section, the secretary of state shall be notified by the fiscal agent within 24 hours of any contribution exceeding $500 which is
received after the statement under this paragraph is filed and prior to

Current law
the one... no it is not,

the day of election". So the difference here is generally the same construction, but the current law is picking up the fact that you have this
filing deadline of not only receipts and contributions, but also expenditures, on the Wednesday immediately proceeding both the primary and
the general election which is lost under this bill. That is the major difference that I see. You would have this requirement of the contribution
under this bill in that 14 day period, but you have this gap prior to that
14 days, which could be up to a month of period of time there, plus you
have the gap in reporting expenditures?

SENATOR DISNARD: Thank

you.

on the adoption of the floor amendment.
A roll call was requested by Senator Barnes.
Seconded by Senator Fernald.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,

Klemm.
The following Senators voted No: Below, McCarley, Disnard,
Prescott,

Fernald, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,

Cohen.
Yeas: 13
Floor

-

Nays: 10

Amendment adopted.

Senator Fernald offered a floor amendment.

2002-2838S
03/10

Floor

Amend

the

AN ACT
Amend

title

Amendment

of the bill by replacing

to SB 336
with the following:

it

relative to disclosure of political contributions
tures.

the

bill

by replacing

all after

and expendi-

the enacting clause with the

fol-

lowing:

Expenditures and Contributions; Definitions; Contribution.
664:2, VIII to read as follows:
VIII. "Contribution" shall mean a payment, gift, subscription, assessment, contract, payment for services, dues advance, forbearance,
or loan to a candidate or political committee made for the purpose of
influencing the nomination or election of any candidate, or a payment, gift, subscription, assessment, contract, payment for services, dues advance, forbearance, or loan to a political party
or a political committee of a political party. "Contributions" shall
include the use of any thing of value but shall not include the services
of volunteers who receive no pay therefor or the use of personal resources by a candidate on behalf of his or her candidacy. Any ex1 Political

Amend RSA
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penditure by a person, political committee, or other entity expressly advocating the election or defeat of a clearly identified
candidate which is made with cooperation or consultation with
any candidate, or any authorized committee or agent of such
candidate, or which is made in concert with, or at the request
or suggestion of, any candidate, or any authorized committee or
agent of such candidate, shall constitute a contribution to such
candidate.
2 Reporting by Political Committees. RSA 664:6 is repealed and reenacted to read as follows:
664:6 Reporting by Political Committee.
I. Any political committee registered pursuant to RSA 664:3 shall file
with the secretary of state an itemized statement, signed by its chairman and treasurer showing each of its receipts exceeding $25 with the
full name and home post office address of the contributor in alphabeti-

and the amount of the contribution, the date it was received,
and the aggregate total for each election for each contributor of over
$100. The statement shall be filed not later than the first day of the
cal order

month

following the committee's registration, before 4 o'clock in the afternoon, and shall cover the period from the day of the committee registration up to and including the Monday before the statement is due.
All receipts of $25 or under shall appear on the statements as unitemized
receipts. Any listing which exceeds an individual's aggregate total of
$100 for each election shall be accompanied by the contributor's occupation including official job title, the name of the contributor's employer,
and the city or town of the contributor's principal place of business, if
any. The statement shall also show each committee expenditure with the
full name and city or town of persons, corporations, committees, or to
whomever paid or to be paid, the date paid, and the election for which
the expenditure was made, with the specific nature and amount of each
expenditure since the date of the registration.
II. An itemized statement in the same form as in paragraph I shall
be filed with the secretary of state not later than the first day of each
month following the committee's filing of a statement under paragraph
I, before 4 o'clock in the afternoon. The statement shall summarize all
previous statements filed and shall itemize all receipts and expenditures
since the cutoff of the previous statement up until the Monday preceding the filing of the statement under this paragraph. In addition to the
reporting requirements contained in this section, the secretary of state
shall be notified by the fiscal agent within 24 hours of any contribution
exceeding $500 which is received within the 14 days prior to the day of
election.

Any

political committee which has any outstanding debt, obligasurplus following the election shall file reports at least once every month thereafter in the same form as in paragraph I until the obligation or indebtedness is entirely satisfied or surplus deleted, at which
time a final report shall be filed.
IV. Copies of the statements required by paragraphs I through III
of the state committee of a political party shall be filed with the secretary of state in sufficient numbers so as to provide a copy for the state
committee of each party on the ballot, which they may obtain by application to the secretary of state.
V. Any national political party committee of a party as defined in
RSA 652:11 may make contributions or expenditures on behalf of state
candidates without complying with the requirements of paragraphs I
through III, provided that the total contribution or expenditure made
III.

tion, or
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in behalf of a candidate or political committee in this state whether directly or indirectly does not exceed the limit for personal contributions
in RSA 664:4.
VI. The provisions of this paragraph shall apply only to a political
committee for an individual candidate who is seeking a federal office
whose holder is chosen by the voters of this state only. Such a committee which is required by federal law to file with the federal government
reports relative to receipts and expenditures in support of such one
candidate may choose, at the time of registering under RSA 664:3, I,
to file with the secretary of state copies of reports made to the federal
government in accordance with the timetable established by federal
laws for such reports in lieu of complying with the other reporting requirements of this section.
3 Reporting by Candidates. Amend RSA 664:7 to read as follows:
664:7 Reporting by Candidates. Each candidate at the primary or general election for governor, councilor, state senator, representative to general court, or county officer, who has expenditures exceeding $500, shall
file statements before and after an election in like manner and detail as
prescribed in RSA 664:6, II[ Il-a, ] and III, [ IV, and V, ] excepting, however, the expenditures of political committees of the party to which the
candidate belongs in elections other than primaries.
4 Effective Date. This act shall take effect 30 days after its passage.
,

2002-2838S

AMENDED ANALYSIS
changes the reporting dates for political committees and candidates. This bill also amends the definition of "contribution" to include
coordinated expenditures and all contributions to a political party or a
political committee of a political party.
This

bill

SENATOR FERNALD: While these are being passed out, you really don't
to see it, it combines my bill with Senator Francoeur's amendment.

need

It is all there. So we are right back to where we were when we started
on this bill this evening. If you are for campaign finance reform, you are
for McCain-Feingold and Shays/Meehan, you vote for this amendment.
If you are against it, then you will vote against this amendment. No
more dodging, no more maneuvers, just tell us where you stand. Tell the
people of New Hampshire where you stand and then let the chips fall
where they may.

SENATOR MCCARLEY:

Senator Fernald, as I understand what you just
appreciate that you said that we didn't need to read it
but... does this bill include ever3^hing in SB 336 that we voted on earlier...
said,

and

I

SENATOR FERNALD: Yes.
SENATOR MCCARLEY: As
that

well as everything in the floor

amendment

we just voted on a few minutes ago?

SENATOR FERNALD: Yes.
SENATOR MCCARLEY: Thank you very much.
SENATOR FERNALD: Which means all of those

people who voted for
the original bill 22-1 can get what they want, plus all of those people who
voted for Senator Francoeur's amendment 13-10 can get what they want,
too. Everybody is a winner, including the people of New Hampshire.

SENATOR MCCARLEY: Thank

you.
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me those names again

that you used?

SENATOR FERNALD:

Shays/Meehan and McCain-Feingold, a couple

of

Senators and a couple of Congressmen.

SENATOR GATSAS: Are they in this chamber?
SENATOR FERNALD: They are not, but the principles
SENATOR GATSAS:

and

this

But don't
and not have somebody else speak

selves

that they speak

amendment speaks for.
you think that we should speak for our-

for are the principles that this bill

SENATOR FERNALD:

for us?

think that we can draw on the wisdom of many
people all around this country and this world as we decide on how we are
going to vote on issues that are important to people in New Hampshire.
I

SENATOR GATSAS:

But don't you believe that it still should be the people
chamber and not others?
SENATOR FERNALD: You are going to have your chance to vote in just

in this

a minute.

SENATOR GATSAS: I don't think that you answered my question.
SENATOR FERNALD: I think that I did.
SENATOR BELOW: I would also observe that this would make it effective

30 days after passage.

SENATOR FERNALD:

That

is correct.

Sorry,

I

should have mentioned

that.

Question

A roll

on the adoption of the floor amendment.
was requested by Senator Barnes.

is

call

Seconded by Senator Francoeur.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,

Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 10

Floor

amendment

Ordered to

-

Nays: 13

failed.

third reading.

MOTION TO REMOVE FROM THE TABLE
Senator Below moved to have SB 87, relative to permissible campaign
contributions by business organizations and labor unions, taken off the
table.

PARLIAMENTARY INQUIRY
SENATOR PRESCOTT:

Did we vote on this today

to

take

it

off of the

table?

SENATOR KLEMM
not take

it off. It

(In the chair):
12-12.

We

did vote earlier and

we voted

to

was

SENATOR BELOW: Mr. President, if I know that from 1911 to 1999 when
a federal court struck down the law on a technicality, that New Hampshire
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banned corporate campaign contributions direct from corporate
treasuries and if I further know that removing this from the table would
allow debate on the merits of this bill which simply reinstates that historic ban, would I now vote yes rather than leave it on the table to die?
in fact

KLEMM

SENATOR
(In the chair): If you are in favor of removing it from
the table you would vote yes. If you are opposed you will vote no.
on the motion to remove SB 87 off the table.
was requested by Senator Below.
Seconded by Senator McCarley.
The following Senators voted Yes: Gordon, Below, McCarley,
Question

A roll

is

call

Disnard, Fernald, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Johnson, Boyce, Flanders,
Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

Klemm.
Yeas: 11

Motion

-

Nays: 12

failed.

TAKEN OFF THE TABLE
Senator Gordon moved to have SB 187-FN, requiring the state to pay
for an independent appraiser in eminent domain proceedings, taken off
the table.

Adopted.

SB 187-FN, requiring the state
eminent domain proceedings.

to

pay

for

an independent appraiser in

SENATOR GORDON:

If I could, this will be the easiest vote you made
187 was intended to deal with eminent domain proceedings. What it was intended to do was to make sure that anybody who
was going to have property taken from them could have an objective
appraisal as to the value of the property. If the state was taking the
property away from them, that the state would pay for that appraisal
for them so that they didn't have to go out and buy an appraisal to defend their own rights. I think that is the right thing to do. The Department of Transportation in particular, objects to the bill. As explained to
me, they don't think that this is much of a problem as I think it is and
as the constituents who spoke to me think it is. So I want to give them
the benefit of the doubt. What they have agreed to do is that if I don't
go forward with the bill in its current form, but if I were to change it to
a study committee, what they have agreed to do is to survey a group of
people who have had takings done to see whether or not they agree that
the process was fair. Whether or not they felt that they were treated with
respect. Whether they felt that they got fair market value for their property. Then we will be able to substantiate whether my constituents concerns are merited or whether the Department of Transportation is in fact
correct that this isn't a problem process. So what I am going to ask you
to do is to vote down the committee amendment and I will offer a subsequent amendment which will replace the bill. It will be a study committee with the agreement of the Department of Transportation that
they will in fact do the survey that has been requested at the Department of Transportation's expense. Thank you.
all day.

Senate

Bill

SENATOR HOLLINGWORTH:

You want us

to vote

down

the bill?
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SENATOR GORDON: I want you to vote down the committee amendment which needs to be voted on first. If we vote that down I have a floor
amendment which I will offer that which replaces the bill and we will
go from there.

SENATOR HOLLINGWORTH:
Question

is

Amendment

Okay. Sorry,

I

didn't quite

hear you.

on the adoption of the committee amendment

(2288).

failed.

Senator Gordon offered a floor amendment.

2002-2807S
08/09

Floor Amendment to SB 187-FN
Amend the title of the bill by replacing it with the following:
AN ACT establishing a committee to study eminent domain proceedings.
1 Committee Established. There is established a committee to study
eminent domain proceedings.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the

senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall:
I. Study whether the current system of eminent domain proceedings
is fair to those whose property is being taken.
II. Study whether appraisals made by various departments are unbiased and represent true market values of property.
III. Study whether the eminent domain process can be improved to
promote public confidence.
IV. Study recurring problems and concerns to objectively determine
how the eminent domain process is perceived by members of the public
who have been involved in the process.
V. Receive information from any state department that is involved
in eminent domain proceedings, including but not limited to the commissioner of the department of transportation or designee.
4 Chairperson; Quorum. The members of the study committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section. Four members of the committee shall constitute a quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take upon its passage.

2002-2807S

AMENDED ANALYSIS
This

bill

establishes a committee to study eminent

SENATOR GORDON:
and

it is

domain proceedings.

This floor amendment creates a study committee
set forth with the duties to, in fact, look at the eminent domain
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process. It also authorizes the committee to coordinate with the Department of Transportation a survey of people who have had their property

taken.

I

encourage you to adopt the amendment which replaces the

and then move the
Floor

bill

bill

forward.

Amendment adopted.

Ordered to third reading.

MOTION TO REMOVE FROM THE TABLE
Senator Gordon moved to have
forms, taken off the table.

Question

is

on the motion

A division vote was

to

SB

remove SB 112

SB

off the table.

requested.
Yeas: 11

Motion

112, relative to voter registration

-

Nays: 12

failed.

416, relative to motor vehicles operated in parades. Transportation
5-0. Inexpedient to legislate, Senator Eaton for the com-

Committee. Vote
mittee.

SENATOR EATON: Senate Bill 416 is an act relative to motor vehicles
operated in parades and would have required continuous siderails of
three feet or more in height to enclose the perimeter of the vehicle or
platform of a float in parades in order to reasonably prevent small children from falling through. While the accident inspiring this bill was quite
unfortunate, it does not seem reasonable to require that all parade vehicles must have railings. The Senate Transportation Committee, unanimously recommends that SB 416 be inexpedient to legislate.
SENATOR HOLLINGWORTH: I am not going to make a big to-do about
to say that we were trying to protect children. It is
parades. It is only those that would be carrying small
children. It would be a railing that could be reasonably priced. It was
just to guarantee that the situation that happened with a constituent
of mine and his son where he was run over by the float that he was
riding on. He fell down between the bunting on the side and with this
father's fast thinking and the other people who happened to be walking
along side the float, they saw this child within... and were able to pull
him out that it was only that his legs got run over and you could see the
permanent creases of the tire imprinted on his jeans. I would hope that
you would all stop and think about the fact that if you have children or
grandchildren, what you would feel like because you vote against having a safety mechanism to protect those children if something should
happen. Thank you.
this,

not

but

I

did

want

all floats in

Committee report of inexpedient

to legislate is adopted.

SB

348, clarifying the duties of the liquor commission. Ways and Means
Committee. Vote 4-1. Ought to pass. Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO: In New Hampshire the wholesale of beer
by the state. We heard from many small businesses whose store wide

is set

stores have been hurt by the large box stores and supermarkets who are
selling beer below costs during promotional periods. For example: when
races are in New Hampshire, you can fmd large retailers selling beer significantly below costs. Beer is a loss leader for the largest

NASCAR
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Once the customer

is in the store, it is very likely that the cusother purchases. The result is that customers not only
avoid buying beer at small convenience stores and markets, but customers don't buy the other things either such as gas, newspapers or food.
The state's economy relies heavily on small businesses. Without this bill
it would be difficult for small retail businesses to compete.

stores.

tomer

will

make

Adopted.
Senator D'Allesandro offered a floor amendment.

2002-2788S
10/03

Floor

Amend

the

AN ACT
Amend

Amendment

of the bill by replacing

title

to SB 348
with the following:

it

relative to the retail pricing of beer.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Section; Beer Price Restricted. Amend RSA 175 by inserting
after section 7 the following new section:
175:8 Price Restricted. Retail prices of beer sold under the provisions
of this chapter shall not be less than the selling price established by the

commission.
2 Rulemaking.

Amend RSA

176:14 to read as follows:

176:14 Rulemaking.

The commission shall adopt rules, under RSA 541-A, necessary to
its powers and duties under this title.
//. The commission shall adopt rules necessary to carry out
the intent of RSA 175:8.
III. The commission shall not adopt any rule in conflict with any
/.

carry out

provision of RSA 541-A.
3 Effective Date. This act shall take effect 60 days after its passage.

2002-2788S

AMENDED ANALYSIS
the retail price of beer to a price not less than the
selling price established by the liquor commission and requires the commission to adopt rules to carry out this intent.

This

bill restricts

SENATOR D'ALLESANDRO:

I rise to offer a floor amendment. Mr. President, what the amendment does is talks exclusively about the price being set by the commission. Secondarily says that the commission shall
adopt rules necessary to carry out the intent of RSA 175:8. The commission shall not adopt any rule in conflict with provisions of RSA 541:A. It
just clarifies the position. Thank you Mr. President.

Floor

Amendment adopted.

Ordered to third reading.
Senator Barnes

is

in opposition to the ought to pass motion on

SB

348.

SB 388, relative to bingo game operation. Ways and Means Committee.
Vote 4-1. Ought to pass, Senator Eaton for the committee.

SENATOR EATON: Senate Bill 388 is designed to address the problem
organizers have attracting volunteers to work charity bingo games in
New Hampshire. The charities depend on these volunteers; however,
currently volunteers who set up and take down bingo games are not
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allowed to play the game. This bill would simply allow volunteers to
play before or after assisting with the game. The committee recom-

mends ought

to pass.

SENATOR FERNALD: Senator Eaton, we have had some discussion in
caucus this morning about this. What I had heard was that volunteers
actually get paid $25 to be a volunteer?
SENATOR EATON:

up
mentioned that they traveled from midstate
game and got paid $8 for reimbursement for
gas or whatever, but then was not able to play. So they can get a fee up
to $25 to help reimburse babysitters or whatever. They really are volunteers, but once they get there if they can't play, they have to hang around
until they breakdown and this is just going to allow them to play, also.
I

don't think that they get paid $25, they get paid

to $25. Someone in caucus
to Nashua to help run the

SENATOR EATON:

Isn't the intent of the statute as it is worded now,
prevent the appearance of cheating in the game? That the people running the game can't also be playing?

to

SENATOR EATON: That might be the intent, but they are having a hard
time getting anyone to play whatsoever. This is the small towns. I can
call Keene a small town that has bingo and not big bingo halls. All of
these charities have to have volunteers and this is one way to keep the
volunteers.

SENATOR D'ALLESANDRO:

I rise in support of the motion and try
this as a clarification. Up until last year, a person who volunteered to work at a bingo game could be reimbursed for his or her expenses up to $8. What the charities found was that it was very difficult to get volunteers. Bingo has changed from when it was played in
the church halls and the pastor would get on the altar on Sunday and
say Team number two and Team number three will conduct the games.
They have left the parish halls and they are now located in other arenas. It is very difficult to get people to volunteer without, in some way,
compensating them for their expenses - travel, babysitting and things
of that nature. It is not unreasonable for a person to get a reimbursement of up to $25. It doesn't mean that they get $25. It means that a
person gets up to $25 reimbursement. Charities have told us that they
have very difficult times getting people to volunteer. This is an incentive for people to help defray some of the expenses that they incur for

to

make

Thank you Mr. President.
SENATOR GATSAS: I was fortunate enough

volunteering.

this summer to sit on a
study committee with Senator O'Neil. We heard a lot about bingo and
the charities. I think the biggest objection that we heard from the charities were that the volunteers were not able to play once they concluded
passing out the tickets or passing out the cards. That was the biggest
objection that they had. Not that the volunteers had to be paid. I believe
that we heard enforcement come in and say that they felt uncomfortable
that the volunteers would pass out the cards and the tickets and then
sit down and play. But we felt that because the charities needed the volunteers to participate, that I believe that we sent back a study committee report that said that we were in favor of that. I think the problem
is that when you pay a volunteer, he not only passes out the cards and
then sits down and plays, that I have a problem with. If the volunteer
wants to volunteer and then play, I think that is right. If the volunteer
wants to come in and get paid and not play that should be alright, also.

Thank

you.
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SENATOR COHEN: These are small organizations, charitable organizations that are in fact having difficulty getting volunteers. Twenty-five
dollars is not a lot of money. It is barely covering their expenses. I mean
if we want to enable these small things to happen, these little bingo games
to happen, this is something that ought to happen.
Adopted.

Ordered to

SB

third reading.

417, establishing a commission to analyze the

structure.

New Hampshire

tax

Ways and Means Committee.

MAJORITY REPORT: Inexpedient to legislate,

Senator Barnes for the

committee. Vote 3-2

MINORITY REPORT: Ought to pass.

Senator Hollingworth for the com-

mittee. Vote 2-3

SENATOR BARNES: I am here to talk for the majority report out of the
Ways and Means Committee on SB 417. We all know that many of us
here don't like the property tax. The problem isn't that we don't understand the property tax structure, the problem is that we can't agree on
our alternative. The majority of the committee voted this piece of legislation as inexpedient to legislate and I certainly hope that the majority
of my colleagues in this body can do the same. Thank you Mr. President.

SENATOR HOLLINGWORTH:

I know that the hour is late and I will
think that this is a very important piece of legislation.
The commission proposed not simply a repeat of the old so-called Blue
Ribbon Commission. Its membership represents all of the major stakeholders in fiscal policy's and it is charged with making specific recommendations. It does not talk about the statewide property tax specifically. It could be one of the other things that they would be looking at.
We have already passed a bill from the Senate looking at the statewide
property tax. This is to look at our total tax structure. We know New
Hampshire as you all know. New Hampshire is facing a number of significant fiscal challenges. We have yet to reach a lasting settlement for
the school funding, the numbers requiring long-term care and the cost
of long-term care are going up, and the investment in the university
must be sustained to ensure access to affordable higher education, and
every budget cycle the legislature hears from departments and agencies
about programs and services that required greater resources. I hope that
the Senate will support allowing our business communities, large and
small, our cities and towns large and small, who have a vested interest
in the outcome of future taxes that they will be paying in the state of
New Hampshire and allow this process to move forward. But, not taking anything away from the legislature by doing so. So I would urge this
legislature to move ought to pass and let the study go forward.

try to be brief.

I

SENATOR BOYCE:

I

rise in opposition to this bill.

I

believe that

it is

somewhat one-sided. It intends to look at the tax structure of the state
where some of us believe that the real problem is this spending. I think
that Mel Thomson said it that "lower spending equals lower taxes." If we
want to do something about the taxes in this state, we need to address it
side. This will not get us there. I think this would be an
exercise in futility looking at new and different taxes. I think that what
we need to do is to look at new and different spending reforms.

on the spending

SENATOR HOLLINGWORTH:
doesn't look at

new

I rise to speak for a second time. This
taxes. It looks at all of our tax structure that cur-
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rently exists and allows recommendations to come forward. It allows
people in this state to have a say, and those people who are vested in
what happens. We are not looking to increase taxes in government. We
are looking to find ways in which we lower taxes for the citizens of this
state and the businesses of this state because we do have a serious deficit. I can tell you that we have worked year after year to try to keep the
budget in control and we have. If you look back over the years you will
know, Senator Boyce, that under Governor Shaheen who has been the
governor for four years, has kept a tight budget. Six years, excuse me.

SENATOR GATSAS:

Senator Hollingworth, on page two, line four. I bestatement says "finding new revenue and new revenue
provide funding for education".

lieve that the

sources to

SENATOR HOLLINGWORTH: If we have to, that's right.
SENATOR GATSAS: Is there a reason why we have excluded gaming?
SENATOR HOLLINGWORTH: Yes, because when we talked to the different people who came in and told us about the different ways in which
you can analyze taxes, they said that there was not the ability to analyze gaming.

SENATOR GATSAS:
would allow us

to

But couldn't we make some

sort of provision that

do that?

SENATOR HOLLINGWORTH:

I think that we have heard in Finance
and the recent weeks, the different ways in which you look at gaming.
You have brought some great information in and there were others who
brought information in on the other side. So I don't think that we have
eliminated it. I think that we gave them the ability to look at other

things as well.

SENATOR GATSAS: Thank you.
on the motion of ought to pass.
A roll call was requested by Senator Hollingworth.
Seconded by Senator Cohen.
The following Senators voted Yes: Below, McCarley, Disnard,
Question

is

Fernald, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,

Cohen.

The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 10 - Nays: 13
Motion

failed.

Committee report of inexpedient

to legislate is adopted.

SB

430, allowing towns or cities to increase the property tax credit for
service-connected total disability. Ways and Means Committee. Vote 5-0.
Ought to pass with amendment. Senator D'Allesandro for the committee.

2002-2772S
10/04

Amendment
Amend

to

SB 430

section 2 with the following:
3 Applicability. The provisions of this act shall not affect the tax credit
for service connected total disability adopted prior to the effective date

the

bill

by replacing

all after
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of this act by any municipality. A municipality electing to increase the
tax credit amount provided by this act shall be required to comply with
the procedure for adoption in RSA 72:35-a.
4 Effective Date. This act shall take effect July 1, 2002.

SENATOR D'ALLESANDRO: Senate bill 430 allows towns or cities to
increase the property tax credit for service-connected total disability from
$1,400 to $2,000. The credit as well as the increase would still be subject
to local approval. The committee amendment strengthens the language
requiring local approval and changes the effective date from April to
1, 2002. The bill is long overdue and the committee unanimously
recommends ought to pass with amendment. Thank you Mr. President.

July

Amendment adopted.
Senator Gatsas offered a floor amendment.

2002-2835S
10/03

Floor

Amend

the

AN ACT

title

Amendment

of the bill by replacing

to SB 430
with the following:

it

allowing towns or cities to increase the property tax credit for
service-connected total disability and to add income limits for
age groups in the elderly exemption.

Amend

the bill by replacing all after section 2 with the following:
3 Conditions for Elderly Exemption. Amend the introductory paragraph of RSA 72:39-a, Kb) to read as follows:
(b) Had in the calendar year preceding said April 1 a net income
from all sources, or if married, a combined net income from all sources,
of not more than the respective amount applicable to each age group
as determined by the city or town for purposes of RSA 72:39-b. Under no
circumstances shall the amount determined by the city or town be less
than $13,400 for a single person or $20,400 for married persons. The net
income shall be determined by deducting from all moneys received, from
any source including social security or pension payments, the amount of
any of the following or the sum thereof:
4 New Paragraph; Adoption or Modification of Elderly Exemption; Income Limits. Amend RSA 72:39-b by inserting after paragraph I the fol-

lowing

new paragraph:

In addition to the provisions of paragraph I, a town or city may
adopt or modify the elderly exemption by including different net income
limits, or combined net income limits for married persons, applicable to
each of the 3 age groupings listed in subparagraph 1(c). Under no circumstances shall the amount determined by the city or town be less than
$13,400 for a single person or $20,400 for married persons. Any town or
city may adopt the provisions of this paragraph by including the provisions in the referendum under paragraph I, or by the following manner:
(a) In a town, the question shall be placed on the warrant of a special or annual town meeting, by the governing body or by petition pursuant to RSA 39:3, and shall be voted upon by official ballot if that town has
adopted the official ballot for the election of officers. A public hearing shall
be held at least 15 but not more than 60 days prior to the vote.
(b) In a city, the legislative body may consider and act upon the
question in accordance with its normal procedures for passage of resolutions, ordinances, and other legislation. In the alternative, the legislative body of such city may vote to place the question on the official
ballot for any regular municipal election.
I-a.
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(c) The vote shall specify the provisions of the net income limits
applicable to each age group listed in subparagraph 1(c) as provided in

this paragraph. The income limits for each age group shall take effect
in the tax year beginning April 1 following its adoption.
municipality may rescind the net income limits applicable to
(d)
each age group in the manner described in subparagraph (a) or (b).
5 Effective Date. This act shall take effect July 1, 2002.

A

2002-2835S

AMENDED ANALYSIS
This bill allows towns and cities to increase the property tax credit for
service-connected total disability from $1400 to $2000.
This bill also allows towns or cities to adopt different net income limits for each age group in the elderly property tax exemption.

SENATOR GATSAS:
implement

We

tried to
Basically this is enabling legislation.
in the city of Manchester, some different perimeters for seniors

in their deductions on assessments. Because there was language, and the
interpretation of that language was that we had to have all classes from
age 65 to 70, from 75 to 80 all being the same. This will be enabling legislation so that cities and towns, if they want to increase the amount that
they give for senior deductions, they are able to do that. We were attempting also, to include an enabling disability portion because right now at age
64 if you are on social security... if they assume that you are disabled, you
have a deduction of $100,000. Once you turn 65 social security no longer

recognizes you as a disabled person and your deduction goes to $75,000.
haven't yet been able to get that corrected but this offers the deductions for seniors and the disabled one we will work on and try and get that
to another piece of legislation and amend it. Thank you.

We

Floor

Amendment adopted.

Ordered to third reading.

SB 406, relative to animal control. Wildlife and Recreation Committee.
Vote 3-0. Ought to pass with amendment, Senator Roberge for the committee.

2002-2742S
08/10

Amendment
Amend

the

bill

by replacing

all after

to SB 406
the enacting clause with the

fol-

lowing:
1 Eligibility of Owner of Dog or Cat to Participate. Amend RSA 437A:3 to read as follows:
437-A:3 Eligibility of Owner of Dog or Cat to Participate.
L A resident of the state who has adopted a dog or cat from an animal shelter facility, as defined in RSA 437:2, I, shall be eligible to participate in the program if the owner signs a consent form certifying that
the person is the owner of the dog or cat or is authorized by the owner
to present the dog or cat for the operation, and such person pays a
fee of $30. This fee may be adjusted periodically by the commissioner to reflect changes in the cost of living. The sterilization shall
be performed by a participating veterinarian[ and the fee for the operation shall be $25 ].
II. A resident of the state who owns a dog or cat and who is eligible
for one of the following programs shall also be eligible to participate in
a reduced fee companion animal population control program if the owner
,
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signs a consent form certifying that the person is the owner of the dog
or cat or is authorized by the owner to present the dog or cat for the
procedure and such person pays a fee of [$10] $15, This fee may be
adjusted periodically by the commissioner to reflect changes in
the cost of living:
(a) The Food Stamp Program authorized by Title XIII of the Food
and Agriculture Act of 1977 (7 U.S.C. section 2011 et seq.) and RSA 161:2,
XIII.
(b) The Supplemental Security Income Program established pursuant to Title XVI of the Social Security Act (42 U.S.C. section 1381 et seq.).
(c) The Aid to Families with Dependent Children Act established
pursuant to 42 U.S.C. section 601 et seq. and RSA 161-B.
(d) The aid to the needy blind program established under RSA

161:2, V.

The medicaid program established under RSA 167.
The old age assistance program established under RSA 167.
(g) The aid to the permanently and totally disabled program es(e)
(f)

tabhshed under RSA 167.
2 New Paragraph; Rulemaking. Amend RSA 437-A:5 by inserting
ter paragraph II the following new paragraph:
Il-a. The adjustment of the fee under RSA 437-A:3, I or II.
3 Effective Date. This act shall take effect on July 1, 2002.

af-

2002-2742S

AMENDED ANALYSIS
This bill raises the fee for animal sterilization for animals adopted
from animal shelters.

SENATOR ROBERGE:

This

bill is

a recommendation the Pet Overpopu-

lation Committee. The bill increases the fee for sterilization of dogs and
cats that are adopted from shelters from $25 to $30. The bill also increases
the fee for sterilization of dogs and cats for those who qualify for the basis on need for the Companion Animal Control Program from $10 to $15.
Finally, the bill authorizes the Commissioner of Agriculture to adjust the
fees periodically to reflect the cost of living increases. The New Hampshire
Animal Population Control Program is the most successful in our country. It began in 1995. The program has reduced the number of euthanized
animals from more than 12,000 to 2,200 last year. The number of animals
in shelters has also dropped dramatically. Although costs have risen, fees
and co-pays have not. Last year the program was forced to suspend operation for lack of funds. This bill will ensure the financial stability of the
program for the future. Thank you very much.

Amendment adopted.
Senator Roberge offered a floor amendment.

2002-2810S
08/09

Floor

Amend

the

AN ACT

title

of the

bill

Amendment
by replacing

relative to animal control
for cats.

Amend the bill by inserting after

to
it

SB 406

with the following:

and animal population control

fees

section 2 the following and renumbering the original section 3 to read as 6:
3 Subdivision Heading. Amend the subdivision heading preceding RSA
466:13-a to read as follows:

442
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Licensing of Cats; Companion Pet Overpopulation Fee for Cats
4 New Sections; Companion Pet Overpopulation Fee for Cats. Amend
RSA 466 by inserting after section 13-a the following new sections:
466:13-b Fees. Every owner or keeper of a cat 4 months old or over
shall pay a fee, every 36 months, to the office of the clerk of the city or
town in which the cat is kept.
466:13-c Rabies Certificate. Upon receipt of a copy of a rabies certificate from a veterinarian pursuant to RSA 436:102, the clerk of the town
or city shall send written notice to the owner or keeper of any cat for
which a fee has not been received relative to the requirements provided
for in RSA 466:13-b. If the owner or keeper of the cat fails to pay the fee
in a timely manner, the town or city clerk shall notify the local law enforcement officer of a violation of RSA 466:13-b.
466:13-d Fees.
L Every 36 months, the owner of each cat shall pay the clerk of the
city or town where the cat is kept a fee of $10, of which $5 is designated
for the companion animal population control program.
IL The clerk shall remit all companion animal population control
fees collected in paragraph I to the state treasurer, provided that such
companion animal population control fees shall be deposited into the
companion animal neutering fund, established in RSA 437-A:4-a.
in. Fees for cats kept in a commercial kennel shall be based on the
numbers of cats kept, as provided in RSA 466:13-e for group fees. For
purposes of this paragraph, "commercial kennel' means the establishment or domicile of any person who sells cats at wholesale or retail; and,
if retail, who sells or transfers 10 or more litters per year, or sells or
transfers 50 or more kittens per year; or who derives 40 percent or more
of gross annual income from the sale or transfer of cats.
466:13-e Group Fees.
I. The owner or keeper of 5 or more cats shall pay $40 as a group
fee, $20 of which shall be remitted by the town clerk for deposit into the
companion animal neutering fund, established in RSA 437-A:4-a, as the
companion animal population control fee, and $20 shall be retained by
the town or municipality.
II. No fee shall be required for cats which are under the age of 3 months.
466: 13-f Records. Clerks of towns and cities shall keep a record of all
fees received, with the names of the keepers or owners of cats, and the
names, and descriptions of all such cats. Clerks of towns and cities shall
furnish yearly to the local governing body a list of those owners who have
failed to their fees for use in preparing the warrant of cats for which fees
have not been paid.
466:13-g Forfeiture. Whoever is the owner or keeper of a cat and
who fails to pay the fees pursuant to RSA 466:13-b shall forfeit $25
to the town or city clerk of the municipality in which the cat is kept.
If the forfeiture is not made to the town or city clerk within 15 calendar days of the notice of forfeiture, the case may be disposed of in
a district court as a violation with a fine not to exceed $50, notwithstanding the provisions of RSA 651:2, IV. A forfeiture shall not relieve
the owner or keeper of the requirement of paying a fee for a cat as
required by RSA 466:13-b. Any forfeitures collected under this section
may be retained by the city or town for the administration and enforcement of this subdivision.
5 Disposal of Fees. Amend RSA 466:5 to read as follows:
466:5 Disposal of Fees. All moneys arising from the licensing of dogs
and cats, if the municipality licenses cats, or fees collected under RSA
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466:13-b, remaining in the treasury of any town or city at the end of the
town or city fiscal year, which is not due to holders of orders given for
loss of or damages to domestic animals by dogs, or which has not been
paid to the department of agriculture, markets, and food under RSA
466:9 or the state treasurer under RSA 466:4, 1(c) shall be for the use
of the town or city.

2002-2810S

AMENDED ANALYSIS
This bill raises the fee for animal sterilization for animals adopted
from animal shelters.
This bill also establishes a fee to be paid by cat owners to provide funds
to the companion animal population control program.

SENATOR ROBERGE:

members of the Senate, I rise
floor amendment provides for a Companion Pet Overpopulation fee for cats. The amendment provides for
the municipalities to collect the fee on receipt of a rabies certificate
from a veterinarian. The Companion Pet Overpopulation fee for cats
would be $10 for cats over the age of four months, good for three years.
Owner of five or more cats would be charged a group fee of $40. Half
the fee, $5 would be applied to the Companion Overpopulation Program
and designated for the Companion Animal Neutering fund. The amendment ensures that cat owners who make by far the greatest use of the
Companion Animal Neutering Fund contribute to the fund proportionately to dog owners.
to offer a floor

Mr. President and

amendment. The

SENATOR WHEELER:

I would Hke to speak to this also, in support
This actually is a companion piece to SB 406. It is a recommendation from the Pet Overpopulation Committee. It is something that
would have been good if we could have brought it in as a separate bill.
We were told that we couldn't that and the first thought was to put it
on the ferret bill, but the ferret bill is a House Bill and it would not
ever have a public hearing, but by putting it on the bill that it really
does make sense to put it on... when we pass this, it will go to the House
and have a public hearing. One of the concerns of the Pet Overpopulation Fund from its beginning is cat equity. Representative Stacy Cole
promised then Governor Merrill that we would find a way to have cat
owners pay in. Currently dog owners pay $2 above their license fee to
go to the Pet Overpopulation Fund. This establishes a Pet Overpopulation Fund fee for cats so that the cats, as Senator Roberge said, make
by far the greatest use of this fund, so that they are paying into it also.
We need more money for the fund to keep this extremely successful
program. It has been running out of money and with the cat owners
participating, this fund will continue and this very successful program
will be able to continue 12 months out of the year. I urge your support

of

it.

for this floor

amendment. Thank you.

SENATOR BARNES:
today you and

I

Senator Wheeler, would you believe that finally

are going to vote the

SENATOR WHEELER:

same way.

This is an exciting moment Senator Barnes,
glad that you pointed it out publicly. Could we sing YMCA together?
I

am

Floor

Amendment adopted.
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Ordered to third reading.

SB 434, establishing the duties of the fish and game commission. Wildhfe and Recreation Committee. Vote 3-0. Ought to pass, Senator Disnard
for the

committee.

SENATOR DISNARD: During the week I gathered all of the material
that we should use to explain this bill. This bill is the result of a committee to study and identify the duties of the Fish and Game Commission. I will only read one part of it. There is no clear definition of the
duties and the responsibilities of the Fish and Game Commission in
law. Yesterday we had our hearing. The problem was that the bill was
not available until late last Friday afternoon. Monday was a holiday.
Tuesday was the hearing, which was yesterday. Many people in this
state, especially sportsmen, were not aware of the hearing. We had a
good hearing. We had commissioners. We had the director. We had
sportsmen and we had many questions. The committee is of the opinion that additional work is required in this bill. However, there were
two members of the study committee in attendance. Representative
Carlson and Representative Gorman. After this informal discussion
during the executive session, it was agreed that the committee would
recommend on a 3-0 vote that this bill be passed onto the House. The
House members then can hold the hearings and try to straighten out
the concerns on both sides on this bill. The reason that we are doing
this, we are not trying to get out of work, this is the last day. This is a
committee report that has been two years, or really four years in the
works. So I am asking tonight, when you figure the time, if I went
though this bill right now, it would be at least an hour. I am asking that
you agree with the committee and pass it onto the House. The House
members mostly serve on one committee, they will have the time to
work on this and then if there is a concern there could always be a
Committee of Conference. So I ask in consideration of the time. ..the
legislative group has had this bill for almost two months that they
could go, that the committee gave me permission... for the committee
to bring this bill forth. So in fairness to the committee and in fairness
to the situation right now, there is nothing in law that outlines the
duties and responsibilities of the Fish and Game Commission. That we
vote the same as the committee did 3-0 and pass it onto the House. It
was a bipartisan vote in the committee. Thank you.
Adopted.

Ordered to third reading.

SUSPENSION OF THE RULES
Senator Barnes moved that the rules of the Senate be so far suspended
as to allow Finance Committee reports not advertised in the Senate Calendar.

Adopted by the necessary

SB 350-FN-A,

2/3 vote.

creating a business profits tax credit for certain donations

made for science and technology equipment and facilities to the department of regional community-technical colleges or the university system
of

New Hampshire

or

any component

institutions.

Finance Committee.

Vote 4-3, Ought to pass with amendment. Senator Larsen for the committee.
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2002-2831S
04/09

Amendment
Amend

the

AN ACT

title of

the

bill

to

SB 350-FN-A

by replacing

it

with the following:

creating a business profits tax credit for certain donations made
for science and technology equipment and facilities to the department of regional community-technical colleges or the university system of New Hampshire or any component institutions,
authorizing the Berlin campus of the New Hampshire regional

community-technical college system to upgrade and modernize
its equipment and programs, and authorizing manufacturing
technology training in the town of Littleton.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Paragraph; Business Profits Tax Credits. Amend RSA 77-A:5 by
inserting after paragraph XI the following new paragraph:
Xn. The postsecondary science and technology investment tax credits as computed in RSA 187-A:25-b and RSA 188-F:14-d.
2 New Subdivision; University System of New Hampshire; Postsecondary
Science and Technology Investment Tax Credit. Amend RSA 187-A by inserting after section 25-a the following new subdivision:
Postsecondary Science and Technology Investment Tax Credit
187-A:25-b Postsecondary Science and Technology Investment Tax Credit.
I. In this section, "contribution" or "contributions" mean cash donations made to the university system of New Hampshire or any of its component institutions or foundations for the purpose of acquiring equipment or constructing, renovating, repairing, or maintaining any facility
used for science and technology educational purposes.
II. An investment tax credit equal to 75 percent of the contribution
made during the contributor's tax year shall be allowed against taxes
imposed by RSA 77-A or taxes imposed by RSA 77-E, individually or in
combination, provided the total investment tax credit available under
this section does not exceed $1,250,000 in any tax year. In any tax year
where total investment tax credit available under this section exceeds
$1,250,000, the credit shall be prorated among contributors.
III. Credits provided by this section applied against the liabilities
imposed by RSA 77-E shall be deemed to be taxes paid for the purpose
ofRSA77-A:5, X.
IV. The credit provided by this section shall be available to contributors on or after contributions for which credit is to be taken are actually received.
3 New Subdivision; Department of Regional Community-Technical Colleges; Postsecondary Science and Technology Investment Tax Credit.
Amend RSA 188-F by inserting after section 14-c the following new sub-

division:

Postsecondary Science and Technology Investment Tax Credit
188-F: 14-d Postsecondary Science and Technology Investment Tax Credit.
I. In this section, "contribution" or "contributions" mean cash donations made to the department of regional community-technical colleges
or any of its component institutions or foundations for the purpose of
acquiring equipment or constructing, renovating, repairing, or maintaining any facility used for science and technology educational purposes.
II. An investment tax credit equal to 75 percent of the contribution
made during the contributor's tax year shall be allowed against taxes
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RSA 77-A or taxes imposed by RSA 77-E, individually or in
combination, provided the total investment tax credit available under
this section does not exceed $200,000 in any tax year. In any tax year
where total investment tax credit available under this section exceeds
$200,000, the credit shall be prorated among contributors.
III. Credits provided by this section applied against the liabilities
imposed by RSA 77-E shall be deemed to be taxes paid for the purpose
imposed by

ofRSA77-A:5, X.
IV. The credit provided by

this section shall be available to contributors on or after the date contributions for which credit is to be taken are
actually received.
4 Department of Regional Community-Technical Colleges; Postsecondary
Science and Technology Investment Tax Credit. RSA 188-F:14-d, II is repealed and reenacted to read as follows:
investment tax credit equal to 75 percent of the contribution
II.
made during the contributor's tax year shall be allowed against taxes
imposed by RSA 77-A or taxes imposed by RSA 77-E, individually or in
combination, provided the total investment tax credit available under
this section does not exceed $1,250,000 in any tax year. In any tax year
where total investment tax credit available under this section exceeds
$1,250,000, the credit shall be prorated among contributors.
5 North Country Manufacturing Technology Center in Littleton. From
contributions made under RSA 188-F:14-d, the sum of $200,000 for the
fiscal year ending June 30, 2003, and the sum of $200,000 for the fiscal
year ending June 30, 2004, shall be used for the purpose of upgrading
and modernizing equipment and programs at the Berlin campus of the
regional community-technical college system and to extend the delivery
of manufacturing training to the Littleton area learning center.
6 Effective Date.
I. Sections 1, 2, and 4 of this act shall take effect July 1, 2003.
II. The remainder of this act shall take effect July 1, 2002.

A

2002-2831S

AMENDED ANALYSIS
This

bill

for science

creates a business profits tax credit for certain donations

and technology equipment and

facilities to

made

the department of

regional community-technical colleges, or any of its component instituHampshire, or any of its compotions, and the university system of
nent institutions. The bill provides that $200,000 in contributions received
in each of the fiscal years ending June 30, 2003 and June 30, 2004 shall
be used to provide manufacturing technology training in the town of
Littleton, and to upgrade and modernize the equipment and programs at

New

the Berlin campus of the
college system.

New Hampshire

regional community-technical

SENATOR LARSEN: Senate Bill 350 as amended was voted in the Finance Committee just recently with an ought to pass motion of 4-3. It
creates business profits taxes for two entities. The University of New
Hampshire System and the Vocational Technical College. It also incorporates a measure which had been proposed in a separate bill allowing
a business profits tax credit to go to the North Country Manufacturing
Technology Center in Littleton. This bill will encourage public/private
participation in investing in the infrastructure, the renovation, the repair of the maintenance of the facilities at our postsecondary institutions
of this state. It is believed that it will be a useful tool to those both in
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the technical colleges and the university in marketing or encouraging
private investment in the institutions of our state. The Finance Committee recommends this bill as ought to pass as amended.

SENATOR FRANCOEUR:

Senator Larsen, it is my understanding that
are already negative in revenues for our biennial. Does this bill take
approximately $2.5 million in additional revenues away?

we

SENATOR LARSEN: This bill has an effective date of July 1, 2003 except for the section relating to the institute at Littleton. So in essence,
it encourages legislators to consider investment tax credits in the next
budget and to budget for them. It does not in fact, spend business tax
credits or allow for business tax credits in the 2002 fiscal year.
SENATOR FRANCOEUR: Okay. Thank you.
SENATOR BARNES: This is...
SENATOR LARSEN: Is this a question?
SENATOR BARNES: No, I am sorry, it isn't a question.

I heard you loud
there and I think that you did a fantastic job on it and I
agree with everjrthing that you said. I just want my colleagues to know
that it is $200,000 what you are coming up with for money and it is for
the Berlin campus and we all know what is going on up there and God
knows that they need the help. My understanding is that there are people
lined up to come in with another $200,000 for them. Far as I am concerned, I am voting for it. I realize that there is $2 million that will show
up in 2003, but right now the people in Berlin need our help and this is a
way that we can help them get back on their feet. They have 15-year-old
computers up there in that school that they are trying to teach the kids
on. That is like trying to teach... I don't know what, but to me that is ridiculous. I think that the $200,000 will be well spent for the people in the
area of Berlin. I think that we should certainly vote for it.

and

clear

down

SENATOR GATSAS:

I think that it must have been a good.
I don't know,
hours ago that I stood in front of you folks and I said
that we were going to have a revenue problem. I said that we needed to
find a revenue source. I said that we should study it. Then I have heard
how we need to reduce spending. I think that the university system and
the technical colleges certainly deserve an opportunity to benefit from the
program. I think that when we are looking at a deficit right now of $11
million, with the Department of Revenue telling us that it could escalate
to $30 million, I understand that we moved the lion's share of the money
into next year. I certainly believe that the first $200,000 with all of the
money that we spent today, we can remove it from here and spend it, and
sent that money to Berlin where it belongs. But I don't think that we
should be irresponsible and spend money when we are in a shortfall already. Thank you Mr. President.
.

.

at least four or five

SENATOR BARNES:
in Berlin

Senator Gatsas, you just agreed that the good folks

need our help?

SENATOR GATSAS: I did agree with that sir.
SENATOR BARNES: That is what I thought I heard you say. I know
that the hour is late but I am still listening. So, how in the world do
you suggest that we help those people
islate?

What

and squeeze

are
it

if we vote this inexpedient to legSomebody is going to pick up a rock
the money out of it?

we going

and get

SENATOR GATSAS:

I

to do?

appreciate the question.
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SENATOR BARNES: I knew that you would.
SENATOR GATSAS: I believe that with all of the amendments

that

I

around this room today, and the recesses that we took to
correct the problem for $200,000 and not put us into a problem with $2.5
million, I would suggest that my colleagues and I sit here for another
half an hour and draft a piece of legislation that helps Berlin, do what
we are supposed to do and pass that legislation on. I don't think that we
should sit here and use Berlin as the stick when it shouldn't be used as
have seen

that.
if

fly

we should fix the problem. Certainly, Senator Barnes,
here for the next half an hour, I am willing to do that
amend the problem and not spend when we don't have the

think that

I

you want

so that

we

to sit

money.

SENATOR BELOW:

isn't this what we are doing with
known as a tax expenditure, meaning it is just like an appropriation except we are appropriating by reducing our tax revenue rather than appropriating after we have collected

this

amendment?

Senator Gatsas,

Isn't this

what

is

the taxes?

SENATOR GATSAS:
looks like a duck,
a duck".

it

Senator Below, as my grandfather told me once, "If
quacks like a duck, and walks like a duck, it is

if it

SENATOR HOLLINGWORTH:

This is a tough one for me because I rethink that she has wonderful principles and what
she is standing for on this piece of legislation is very honorable. As you
know I have spent many years on Finance and I am really concerned
about giving tax credits at this time. When we did tax credits back in the
1980's, what we did was we said to businesses if you invest in the state,
if you bring in new employees and you grow your business... after you
prove that you have done that, we will give you tax credits. We had a
window in which they could do that. I don't want to speak against this bill,
nor do I want to vote against it, but ultimately it really means a $5 million hit. I think that we need to know that. I am not saying don't vote for
it. I am just wanting this body to be aware that this is what the result is
and the vote in Finance was 4-3.
spect Senator Larsen.

I

Question is on the adoption of the amendment.
Senator Francoeur moved to divide the question.
SENATOR FRANCOEUR: Mr. President, I would like to know
divide the question on

SENATOR KLEMM:

if

we

could

SB 350?

It is divisible.

The Chair ruled the question

SENATOR FRANCOEUR:

divisible.

would like to divide it into two parts. Quesand 6. Question 2 being sections 2 and 4. I
motion. Question one being parts 1, 3, 5 and 6.
I

tion 1 being sections 1,3, 5

would

like to

speak

to

my

we do that, that will get the $200,000 for
Question one: Sections 1, 3, 5 and 6.
If

the Berlin school.

Amendment adopted.
SENATOR FRANCOEUR: Two and

four has to deal with the $2.5 milhave and the concern that a lot of us... that we don't
have enough money right now in the budget. If we vote no on questions
2 and 4, that will separate it out and that won't be part of the bill and
lion that

we

will

we

don't

be able to take care of Berlin at this time.
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SENATOR HOLLINGWORTH: Senator Francoeur, we are basically not
really preventing this from being part of the discussion in the budget
cycle because in the bill it was not going to be until the next budget cycle
that the university part that you are removing would have been funded
anyway, is that correct?

SENATOR FRANCOEUR: That is correct.
SENATOR HOLLINGWORTH: Thank you.
Question two: Sections 2 and

Amendment

4.

failed.

SENATOR MCCARLEY: Mr. President, could I ask one quick question.
I am terribly sorry... on what we passed a minute ago on the money for
Berlin and Littleton. I know that originally it was $100,000 in each of
the next two years and there was a revenue source up north to offset that
by something TAPE
I didn't direct it, I apologize. It is a question for someone who can answer.

CHANGE

SENATOR BELOW:

It is

not a general fund obligation.

It is

a tax expen-

meaning it will reduce our tax revenue by up to $200,000 in the
next year and in the following year. The advantage of doing it that way
as opposed to appropriating it, in this instance, is that somebody has to
donate an amount and the tax credit is only 75 percent of what they donate, so if the entire tax credit were taken, for each year it would be acditure,

tually a $266,666 contribution in order to get the $200,000 tax credit. So
it leverages that extra $130,000 over the next two years that we don't appropriate or lose in revenue, above and beyond.

SENATOR MCCARLEY: Thank you.
Question

is

on ordering

to third reading.

Ordered to third reading.
Senator Prescott

is

in opposition to dividing the question on

SB

350.

SUSPENSION OF THE RULES
Senator Barnes moved that the rules of the Senate be so far suspended
as to allow Finance Committee reports not advertised in the Senate Calendar.

Adopted by the necessary

2/3 vote.

SB

421, authorizing the Berlin campus of the New Hampshire regional
community-technical college system to upgrade and modernize its equipment and programs and authorizing manufacturing technology training
in the town of Littleton, and making an appropriation therefor. Finance
vote 7-0, Ought to pass. Senator Boyce for the committee.

SENATOR BOYCE: This bill is actually the genesis of what we just passed
and therefore our intention out of the Finance Committee was that this
be laid on the table. I think that someone will make that motion.

SB 421, authorizing the Berlin campus
regional community-technical college system to
upgrade and modernize its equipment and programs and authorizing
manufacturing technology training in the town of Littleton, and making an appropriation therefor, laid on the table.
Senator Burns moved to have

of the

New Hampshire

Adopted.
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LAID ON THE TABLE
421, authorizing the Berhn campus of the New Hampshire regional
community-technical college system to upgrade and modernize its equipment and programs and authorizing manufacturing technology training
in the town of Littleton, and making an appropriation therefor.

SB

SUSPENSION OF THE RULES
Senator Francoeur moved that the Rules of the Senate be so far suspended as to allow for the introduction of bills, referring bills to committees, scheduling of hearings, and committee reports after the deadlines.

LSR
LSR

3161,
3182,

LSR
LSR

LSR
LSR

3166,
3183,

Adopted by the necessary

3171,
3191,

LSR
LSR

3176,

LSR

3179,

LSR

3181,

3196

2/3 vote.

MOTION OF RECONSIDERATION
Senator Boyce having voted on the prevailing side, moved reconsideration on SB 316, establishing a committee to study the fiscal relationship
between the Pease development authority and the state and its political subdivisions, whereby we voted the bill inexpedient to legislate.

Adopted.

SB 316, establishing a committee to study the fiscal relationship between the Pease development authority and the state and its political
subdivisions.

Senator McCarley moved ought to pass.
Adopted.

Ordered to third reading.

SENATOR GORDON

(Rule #44):

I

just

wanted

to express

my

disap-

pointment on SB 112. I don't know if you remember how that ended
up on the table, but we were here one day and I think that the votes
were there to pass it, and Senator Pignatelli asked that we hold the
bill. She promised that we would take it off the next week. That is
how it ended up on the table to begin with. There were concerns in
regard to town clerks. I have tried to address those. I think that I
have. I don't know what the issues are, but I think that it would have
been fair to vote the bill up or down. You know, I suspect that at some
point in time, it will come back as an amendment on some other bill,
but I think that it deserved a chance for everybody to vote yes or no.
I just wanted to express my disappointment.

TAKEN OFF THE TABLE
Senator Gatsas moved to have
forms, taken off the table.

SB

112, relative to voter registration

Adopted.

SB

112, relative to voter registration forms.

SENATOR GORDON:
ought

to

I

believe that the status of the

pass motion.

on the motion of ought to pass.
A roll call was requested by Senator Barnes.
Seconded by Senator Gatsas.
Question

is

bill is

a simply an
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The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,
Francoeur, Gatsas, Barnes, Prescott, Klemm.
The following Senators voted No: McCarley, Larsen, O'Neil,
D'Allesandro, Wheeler, Hollingworth, Cohen.
Yeas: 16 - Nays: 7
Adopted.
Senator Gordon offered a floor amendment.

2002-2305S
03/01

Floor Amendment to SB 112
Amend the title of the bill by replacing it with the following:
AN ACT relative to election day registration.
Amend the bill by replacing all after the enacting clause with
lowing:
1 Voters

the

fol-

and Checklists; Registering at Polling Place, Same Day RegRSA 654:7-a, II is repealed and reenacted to read as

istration; Affidavit.
follows:

II. Any person whose name is not on the checklist but who is otherwise a qualified voter shall be entitled to vote by requesting to be registered to vote at the polling place on election day. The voter may then vote
at that election. The applicant may be required to produce appropriate
proof of qualifications as provided in RSA 654:12. The applicant shall
complete an election day affidavit which shall be prescribed by the secretary of state, and which, at the discretion of the supervisors of the checklist, shall contain either of the following written oaths or affirmations:
(a) I do hereby certify under penalty of perjury that to the best of
my knowledge, I am a qualified voter, and that I am not disqualified on
any ground from voting, and I have not voted and will not vote at any
other polling place this election.

(Signature of Applicant)
(b)

My name is

istering to vote in the city (town) of

I

am today reg,

New

Hampshire.
I understand that to vote in this city (town), I must be at least 18 years
of age, I must be a United States citizen, and I must be a resident of this

A resident is a person who is not just living in a city (town)
temporarily, but one who intends to make the city (town) his or her permanent domicile.
I understand that a person can be a resident of only one state at a
time. By voting today, I am acknowledging that I am not a resident of
any other state. I understand that if I am a resident of another state, I
may be entitled to vote in elections held within that state by absentee
city (town).

ballot.

In declaring myself a resident of New Hampshire, I am subject to the
laws of the State of New Hampshire which apply to all residents, including laws requiring me to register my motor vehicles and apply for a New
Hampshire driver's license within 60 days of becoming a resident.
In declaring myself a New Hampshire resident, I realize that I may be
forfeiting benefits or rights, including the right to vote, in another state.
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have any questions as to whether I am entitled
I am aware that a supervisor of the checkhst

If I

(town),

dress

my

2002
to vote in this city
is available to ad-

questions or concerns.

acknowledge that I have read and understand the qualifications for
voting and do hereby swear, under penalty of perjury, that I am qualified to vote in the above-stated city (town) on this day.
I

Date

Signature

2 Effective Date. This act shall take effect 60 days after its passage.

2002-2305S

AMENDED ANALYSIS
This bill revises the affidavit requirements for persons registering to
vote on election day to permit the supervisors of the checklist to require
the applicant to acknowledge the implications of declaring residency in

New Hampshire.
SENATOR GORDON:

Basically what this bill does and I will tell you
represent the town of Plymouth. Right now,
if you register on the same day of election, you go in and you sign an
oath. I will just read that oath. It says, "I do hereby certify under penalty of perjury that to the best of my knowledge, that I am a qualified
voter and that I am not disqualified for any grounds for voting and I
have not voted and will not vote in any other polling place in this election." The people that have expressed a concern in the town of Plymouth is that people who are signing up to vote don't understand the
qualifications for voting. There is nothing in that oath that explains
what those qualifications for voting are. What this does is allow for an
alternative, it does not require the town clerks to do anything. The
towns and cities can continue to do exactly what they are doing today,
but it provides for an alternative oath. The alternative oath - you can
use either one, depending on the community. So the town of Plymouth
might want to use the alternative. The alternative simply is - 1 will
wait for the amendment to be handed out then you can read it with me:
I am today registering to
"My name is
vote in the city (town) of
New Hampshire. I understand that to vote in this city (town), I must be at least 18
years of age, I must be a United States citizen, and I must be a resident
of this city (town). A resident is a person who is not just living in a city
(town) temporarily, but one who intends to make the city (town) his or
her permanent domicile." That is in fact, the law in the state of New
Hampshire. "I understand that a person can be a resident of only one
state at a time. By voting today, I am acknowledging that I am not a resident of any other state. I understand that if I am a resident of another
state, I may be entitled to vote in elections held within that state by

why

it

was brought

in. I

,

absentee ballot.
In declaring myself a resident of New Hampshire, I am subject to the
laws of the State of New Hampshire which apply to all residents, including laws requiring me to register my motor vehicles and apply for a New
Hampshire driver's license within 60 days of becoming a resident.
In declaring myself a New Hampshire resident, I realize that I may be
forfeiting benefits or rights, including the right to vote, in another state.
If I have any questions as to whether I am entitled to vote in this city
(town), I am aware that a supervisor of the checklist is available to address

my

questions or concerns.
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I acknowledge that I have read and understand the quahfications for
voting and do hereby swear, under penalty of perjury, that I am qualified
to vote in the above-stated city (town) on this day." It doesn't require any
city or town to do anything. There is not any mandate. They can continue
to use the current oath, but those towns that feel that it is important. .that
people when they do sign up on the same day registration, can use the
alternative oath which would at the same time, explain to people what in
fact their rights are and what they are required to do in order to be a
registered voter in the state of New Hampshire. I believe that it is reasonable. I believe it is appropriate. I would ask for your support.
.

SENATOR COHEN:

have always lived with the idea that "if it ain't
see a problem here that we are fixing. It seems
to me that this is making it more confusing. On lines 26 and 27... this is
going to confuse people just living in a town or city temporarily... one
who intends to make this town or city his or her permanent domicile.
Now how many people know that they are going to make a city or a town
their permanent domicile? This is going to just add confusion to these
broke don't

things.

I

I

fix it." I don't

just don't see the necessity of passing this.

SENATOR WHEELER:

I too, rise in opposition to this. I represent the
largest university town on this state, Durham, and this is another attempt to stop students from voting. Whatever, however you want to wrap
it up in ribbon and say that is not what you are trying to do, this will
confuse students. We have a really hard time defining "permanent" in
the law. We were uncertain some years ago about how to define... how
to say that somebody was 'permanently disabled" so we finally said, well,
not going to recover for two-years. During the census before this last one,
my daughter was in college in Massachusetts. My husband and I could
not count her in the census as living in Durham, New Hampshire. She
was considered, for the purpose of the census, to be a resident of Massachusetts because she was there for four-years.
students are
there for four or five, sometimes six years and in today's world, that
is permanent. This sounds to me as though you want them to make a
lifetime commitment to stay in that college town. Bringing in the whole
idea of car registration just confuses people. There is no need for this
election... we want to encourage people to vote not to discourage them
from voting. Clearly if they vote in Durham and then vote somewhere
else, they are committing fraud and perjury and can be properly punished for that, prosecuted. That isn't that issue. You don't worry about
the fact that they are voting twice, you simply don't want them to vote
once. The absentee ballots are really hard to get. My daughter was continually disenfranchised trying to get her absentee ballots. The way that
we do it in this state, you have to write in and say that you want it, they
have to mail it to you and then you have to send it back within the appropriate timeframe. A lot of students aren't very good at remembering

UNH

far in advance - 1 would call her and nag her and tell her - she would
pretty far in advance, but something would always screw up in the
postal system. I really am upset by this as you can tell. I think that we
ought to be encouraging young people to vote and not putting up more
road blocks. Thank you.

how
it

SENATOR DISNARD: I am

not speaking against the bill, but it seems
that the secretary of state yesterday, at the Public Affairs
Committee... we were talking about a resident and he used an example
of a female schoolteacher from Massachusetts coming to a summer home,
another home, their home in this state at election time, and the law as

to

me
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interpreted, they had to allow her to vote. So I don't know if you can stop
the clock or what to do to try and keep this alive, but I don't know if this
residence situation here would meet the interpretation that our committee had explained to us. Now maybe someone else from that committee
can tell me that I didn't hear that.

SENATOR FERNALD: I want to commend

Senator Gordon for all of the
wanted to apologize for not voting to take it off of
the table the first time, and I listened to your explanation and I was
allready to vote for this, but I see the point that Senators Cohen and
Wheeler were making. Your stated intent was to make clear to people
registering to vote what the consequences of being... of declaring your-

work that he

did.

I

self a resident are. I think that the sentence on lines 25-27 aren't necessary for you to carry out that purpose. I find that sentence confusing
because I think that an average person reading that sentence would have
no idea what a "permanent domicile" is and a "temporary domicile" is.
I think that this form would be sufficient to say "I am saying that I am
a resident when I vote here" and then you go on to explain what the consequences are. You have to register your car and get a drivers license
and everything else. But I find the term "permanent domicile" confusing even to lawyers, let alone average people.

SENATOR D'ALLESANDRO:

I agree with what Senate Wheeler had to
we in Manchester have had great success in registering people on
the same day of an election. We have promoted it. We have done a very
good job with it. Our city clerk tells us that it hasn't been any kind of a

say,

problem. We have encouraged people to come out to vote. Isn't that what
about? Encouraging people to come out to vote. Now we have a
form in Manchester, and have hundreds of thousands of those forms left.
They have proved to be very successful. It is a triplicate form. A person
comes into the polls and signs the form and produces what has to be
produced, at this point in time. Either it is a license and rent slip or
something of that nature, and is allowed to vote. As a result of this activity, we have seen same-day registrations increase and that has been
a very positive thing in the city of Manchester. Does this mean that we
are going to have to take everything that we have in the city and abandon it now and produce new forms and then go through another process
whereby instead of encouraging people to vote, we are really discouraging people from voting. Now that seems to me to be counterproductive.
Thank you Mr. President.
it is all

SENATOR BARNES: Senator D'Allesandro, I listened very carefully, I
thought, to Senator Gordon about the forms. Your concern about all of
those thousands of forms that you have in Manchester is no problem with
those forms in Manchester... because if the city of Manchester wishes to
continue doing what they are, they can do it. Senator Gordon is only enabling legislation so that if your town clerk is happy with that.
.

SENATOR D'ALLESANDRO: That isn't what this bill says.
SENATOR BARNES: Well that is what the sponsor of the bill has

said on
Senator Gordon, can you clear up this misconception or miscommunication?

the

floor.

SENATOR GORDON:

Right. This

is

simply an alternative.

If you

want

to continue doing... if your town clerk and your supervisor of the checklist want to continue doing exactly what they are doing right now, with
just the bare oath, they can continue to do that, it won't affect the city
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any other community that doesn't want to
use it. It is only for those communities that feel that they have a reason to be concerned.
of Manchester in the least or

SENATOR HOLLINGWORTH:

I don't... don't you think that it should be
mean, Senator Gordon, why should we leave
it to the discretion of the town clerk? If this is statute here, why wouldn't
we... if you think that your second form is the way to go, why don't you

uniform around the

state.

I

just bring that one forward?

SENATOR GORDON:

That

is

a very good question because

I

did leave

it

to the town clerks. What the town clerks said is that not everyone would
want to use the different form. It might be applicable in certain areas but
not in others. They didn't want to be forced to use the different form. So
basically what we did was we did listen to the town clerk and they said
that in certain circumstances, if you are in Plymouth for example, you
might want to use the alternative form. If you are in Manchester you
might want to use the form that they are using right now. It is a matter

of their choice in their community.

SENATOR HOLLINGWORTH:

think that at this hour at 8:30 at night,
my town clerk said. I would be very
any of the towns clerks in the commy
munities that I represent would say that they want a change of form. I
think that they want to have a universal form that is the same in every
community and that we treat every voter in the state of New Hampshire
the same. So while I trust you, Senator Gordon, I think that for us to
be looking to change something that is so important as this at this hour
of the night is inappropriate.
I

ability to find out what
surprised if in fact
town clerk or
I

have no

SENATOR MCCARLEY:

To speak very

briefly. I

appreciate that Sena-

tor Gordon has talked to clerks and I think that we certainly solicited
clerks opinions on this, but I guess that I have to take it one step further, as concerned as I am about how clerks feel, I don't think that we
ought to be having permanent residency defined differently across the
state of New Hampshire in terms of voting, so to me, clearly allowing
people to use a different level of understanding, regardless of the frustrations from the clerks if I move from one community to the other, I

personally think

is

a mistake.

SENATOR EATON:

I would also like to thank Senator Gordon for all of
the time that he put into this because I know that there are a number of
different changes. When one of the first drafts of this came out a number
of months ago, I faxed that over to my city clerk who is a past president
of the Clerk's Association for New Hampshire. She had a number of
changes that she asked to have made and Senator Gordon was very, very
good in making those changes for her. I think that if there was a major
problem with the rest of the state that with her ties to that organization
that they would have said something by now.

SENATOR WHEELER: I will ask Senator Hollingworth because she raised
the issue that prompted me to ask the question, and that is that I would
assume that there is either the National Voting Rights Act or there is
some provision that would not enable us to have different qualifications
for voters in the state.

SENATOR HOLLINGWORTH: Well I would certainly think that would
be the case. Senator. I think that it would be arbitrary for somebody to
be able to take a different form depending on what their mood was.
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SENATOR BARNES: Senator Gordon, how long has this bill been out
How long ago did this bill come into this body?
SENATOR GORDON: At the very beginning of the session.
SENATOR BARNES: That is what I thought. I thought that this came to

here?

Public Affairs, didn't it? Wasn't this a Public Affairs
Wasn't this one of the ones that we worked on.

SENATOR ROBERGE:
SENATOR BARNES: I

I

think that

it

bill,

Senator Roberge?

was.

was, too. I think that it has been
to the floor and got tabled. I guess,
wouldn't you believe that I believe that any Senator that is sitting there
tonight that hasn't had a chance to talk to their town manager or city
manager about this... it is kind of strange to me seeing that they had
second question to you was
about three or four months to do that.

around

think that

for quite a while. It

it

came up

My

Senator Gordon, what did the Municipal Association say? Did
they talk to you, did they have any concerns? What has been in their
bulletins about this piece of legislation?
or

is.

SENATOR GORDON: They certainly... they haven't talked to me
So

can't say that they expressed
haven't talked to me at all.
it

at

all.

I

any support or

objection.

about

They

SENATOR BARNES: Have you seen anything in the bulletins that they
so diligently put out on a weekly basis that they should rally the forces
against this piece of legislation?

SENATOR GORDON: Not at all.
SENATOR BARNES: They do that
lation

when they

are

unhappy with

quite often on other pieces of legisit.

SENATOR GORDON:

That is right. Just to respond further to your quesThere is no difference in the qualifications for voting in the state
depending on the oath that you take. The qualifications are the same. The
question is, to what extent do you explain those qualifications?
tion.

SENATOR BARNES: Senator Gordon, thank you very much.
SENATOR WHEELER: Senator Barnes, do you believe that this

notion
that giving the voters a choice of which oath to take has been around
before tonight? Have you seen it in print before tonight?

SENATOR BARNES: No because

that has been brought to us by SenaGordon as an amendment on this floor as I think that you probably
remember, about an hour ago, maybe a half hour ago Senator Gordon
brought that floor amendment forward. So before tonight that amendment wasn't here, but the crux of the bill was here and if the clerks had
a problem with it, I think that we should have been able to talk with
them, such as I did with my clerk. Not seeing the amendment, my clerk
hasn't seen the amendment, but she certainly has seen the piece of legislation originally put forward by Senator Gordon and my clerk said "go
for it Jack, it is very good." She liked it and about three other of my
towns that I went to, talking to the clerks, they all said that they thought
that it was a decent piece of legislation. That is why I am going to vote

tor

for this.

SENATOR WHEELER: Would you believe that I am much more concerned with not disenfranchising people and allowing people to vote than
I am with what the clerks think?

SENATOR BARNES:

I

certainly would believe that Senator Wheeler.
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SENATOR WHEELER: Thank you.
SENATOR HOLLINGWORTH: I am going to be really brief.

457

I

was touched

by Senator Gordon's saying how hurt and how offended he was that he
didn't have the opportunity to bring his bill off of the table. I recognized
that and I am sorry that I didn't vote to have your bill taken off the table,
but I am more sorry that you didn't bring it forward. .apparently the other
Senators in this room with an "R" after their name, have seen this amendment. We haven't had the opportunity to have seen this amendment, and
the very suggestion that I should have known because it was on the table,
that this kind of thing was coming in, is... I find to be offensive.
.

SENATOR BELOW: I think that this is a reasonable approach. I am just
concerned about a couple of things. One is the phrase on line 25-27. "One
who intends to make the city or town his or her permanent domicile." The
RSA 654:1, I has a sentence in it that says "The determinant of one's domicile is a question of factual physical presence incorporating an intention to reside for an indefinite period. This domicile is the voter's residence
to which upon temporary absence, he has the intention of returning. This
domicile is that place in which he dwells on a continuing basis for a significant portion of each year." I would feel a lot more comfortable than if
that said, "but one who intends to make the city or town his or her". Well
something that reflects the language in the statute about an intention to
reside for an indefinite period of time. His domicile is that place in which
the voter intends to reside for an indefinite period of time. I also find it a
little bit confusing on line 29 where it says "I am acknowledging that I
am not a resident of any other state" and then it turns around and says
"but I understand that if I am a resident of another state". The construction of that just seems a little odd because you are are sort of saying that
you are asserting that I am not a resident, but if I am... I think that it is
a good point that you are trying to make there, I just wished that I had
an opportunity to maybe make some constructive suggestion as to how
that might be able to flow a little bit better because I think that it is a
good approach. I would like to vote for it, but I am just not... I would like
to move that we suspend the rules on this bill to allow until the next session day for it to move forward to the House.
Senator Barnes moved the question.

Motion

failed.

SENATOR GORDON:

I would like to briefly address some of the coniments that were made. This is about... you know we are just seeing this
for the first time and we have to act on it tonight and we don't need
to do that. How many amendments today did you see for the first time?
I just voted for $200,000 in an amendment that I just saw for the very
first time and I had to split it in order to vote for it. Okay? How many
amendments...! just voted for a bill because Senator Disnard stood up
and said, "Trust me, we need to send this over to the House and if it
needs work we will work on it in the House." I voted for that. You know
why? Because I trust Senator Disnard. So how many amendments did
you see tonight for the very first time?

SENATOR BARNES: Seventeen.
SENATOR GORDON: You are right. Thanks.
SENATOR DISNARD: Senator Gordon, if this
to go over to the

is

approved does

House?

SENATOR GORDON:

It

has to go over to the House.

it

have
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SENATOR DISNARD: And they have

a

2002

pubUc hearing and

if

the secre-

tary of state disagrees he...

SENATOR GORDON: I am certain that he will make his opinion known.
SENATOR DISNARD: Thank you.
SUSPENSION OF THE RULES
Senator Below moved that the rules of the Senate be so far suspended
as to allow SB 112, relative to voter registration forms, to be reported
out after the Senate deadline.

Motion

failed.

SENATOR GATSAS:

I didn't make a motion to take this bill off the table
because of Senator Gordon's plea. I made the motion to take it off the
table because he had an amendment that would... the original bill only
had section B. That was the bill that was on the table and we had all
looked at that and we had discussion on that for a lengthy time. He told
me that he had an amendment not less than 45 minutes ago, that would
enable the community to decide which one that they wanted. So I think
that for people to say that we have had this for hours and looked at it,
I was the one that voted against Senator Gordon to take it off the table

the first time.

SENATOR HOLLINGWORTH:

Senator Gatsas, I would like to know how
Senator Eaton got to ask his clerk and Senator Barnes got to ask his clerk
if they didn't see it before?

SENATOR GATSAS:

I guess my answer to you is that this is the first
have seen the amendment. I don't know whether Senator
Barnes or Senator Eaton saw it prior to that. I am saying that I made
the courtesy to Senator Gordon to take it off of the table because he had
an amendment that he said would offer the clerks an opportunity either
A or B. That is the reason why I took it off of the table.

time that

I

SENATOR BARNES:
tioned.

I

Senator Hollingworth, I just heard my name menhear what you said, you said Eaton and Senator Barnes,
us what you said that we knew or did?

didn't

could you

tell

SENATOR HOLLINGWORTH:

Senator Gatsas stated that he had not
seen the amendment until just half an hour ago. When you stood to speak,
you said that you talked to your clerk and she was satisfied with the
amendment. Senator Eaton said that he showed it to his clerk and she was
satisfied with the amendment. My question is: how is that possible that
some of us have seen the amendment and others of us have not?

SENATOR BARNES: Senator Hollingworth, that is a terrific question.
I am sorry if I said that, because it is not true. What I showed my clerk
was the original bill. If I said that I showed her the amendment, I apologize. That is not true. I saw the amendment when it was just brought
in here and put on my desk. Just to clear that up. Thank you very much.

SENATOR HOLLINGWORTH:

I guess I can ask this question of SenaSenator Gordon. I believe that this... that to have two difI don't even know what to call them... forms... to have two
separate forms that the state says that you can use will be found to be

tor Gatsas or
ferent... now

unconstitutional?

Would you

SENATOR GATSAS:

believe that?

Senator Hollingworth, I would believe that. I
would also believe that Senator Gordon would be more than happy and
considerate to remove section A from this amendment. And if he would
like to do that, I will let him speak to that motion because I certainly
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am prepared to vote for the bottom section. I was just voting...! was
just taking it off of the table to allow people to have a choice. If people
don't want that choice and we want to stand with one standard, I agree
to that.

SENATOR MCCARLEY: Senator Gordon, I am now a little bit confused.
My understanding of the second half of this bill is actually changed language which we have not had debate on specifically around the idea of
the permanent domicile. Am I incorrect in that?

SENATOR GORDON:

I

believe that there

was an amendment which was

proposed previously that included the similar language which is in the
second part of this, and that that had been discussed at our last session
when we ended up laying this on the table. That proposed language which
is substantially what appears as part B in here, was the original bill and
part A allowing people to continue to operate the way that they are doing right now, was not part of the bill. That is in fact the change.

SENATOR MCCARLEY: A follow-up

to make sure that I understand it.
So what you are indicating to me is that we have already had a public
hearing and an amendment on this floor that suggested the idea that
we would actually allow city or town clerks to make decisions on alternative notions around permanent domicile?

SENATOR GORDON: No

don't beheve that that is true. I think that
clerks to do is to make a choice as to which
form they think is best to be used in their community. I don't think that
form has any differing effect. The two forms don't have a differing effect, in my opinion, because they both are intended to have someone take
an oath that they in fact are qualified as a voter. One just says that they
are qualified as a voter and the other one does more extensively, what
I

what we have allowed the

it

means

to be a voter.

SENATOR MCCARLEY:

But based on what Senator Below then read in

the prior part of the statute, in your mind, are we not creating any sense
of confusion in terms of what "domicile" means which is what is troubling me much more than the clerks issue?

SENATOR GORDON: I don't believe that it does.
SENATOR MCCARLEY: Okay.
SENATOR GORDON: That is my firm and honest belief.

I

don't believe

that I would like to say while I am answering your question is to say that I haven't shared this with Republicans or Democrats. This has not been a question of me distributing
amendments... this has not been a partisan thing for me. It has been
anybody who has taken an interest, has gotten a copy of the amendment, otherwise I am offering it here today.

that

it

does.

One other thing

SENATOR MCCARLEY: Thank you. I did not raise that issue.
SENATOR GORDON: I know that you didn't, but I needed to
that while

I

answer

was standing.

SENATOR LARSEN:

Senator Gordon, it is not clear to me in line 13
says, "at the discretion of the supervisor of the checklist it contain either of the following written oaths or affirmations." Could you not
have a situation where they would have both forms in the same town
and that the supervisor of the checklist would decide as a person approaches, which one they are going to ask them to sign? What is to prevent that in the way that you have written this?

when

it
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SENATOR GORDON: Common sense, I would think.
SENATOR LARSEN: Oh. It is my understanding then

that there

is

in

no prohibition, and that could in fact occur where you would have
people approaching a desk at which they would look at the person and
then decide that you might get form A or B depending whether or not I
suspect you are a permanent resident or not?
fact

SENATOR GORDON:
that

is

I

understand your question and

I

don't believe

a concern.

SENATOR WHEELER: Senator Gordon, it is not clear to me that you
couldn't have both of these because the way that I read it, it says it is
at the discretion of the supervisor of the checklist for an applicant that
they will prescribe something for an applicant. So what is to prevent
them from saying that this applicant is going to have to sign this one
and this applicant is going to have to sign another one?
SENATOR GORDON: Again, I go back to common sense. I am a town
moderator. I see the way that the supervisors of the checklist operate
and the election officials and I have confidence that they're not going to
be operating in that manner.
SENATOR WHEELER: Well I wish that I could share your confidence.
SENATOR COHEN: Senator Gordon, it seems to me, my recollection is
November election of 2000, there were quite a few people in the
state of Florida who had some confusion. There were different forms, different ballots and it didn't exactly help democracy.
question here is:
on this line 26 and 27... about twenty minutes or so ago you said that
there were a whole bunch of amendments tonight that we didn't have a
problem with not seeing before. To me, my problem is not that, the problem is that most residents... would you agree that most residents are not
familiar with the RSA that Senator Below's citing as to the definition of
permanent. Don't you think that maybe there are a lot of people who are
renting an apartment and it is quite possible in the future that if the
that the

My

rent goes up substantially that they won't be able to live there and they
this in their mind or they are buying a house and they may chose
sometime in the next 10 or 20 years to consider possibly moving, and this
would in fact, by saying "permanent domicile" discourage a lot of people
from voting?

know

SENATOR GORDON: I don't beheve that that is true.
SENATOR COHEN: Again, I wish that I shared your confidence.
SENATOR EATON: I just wanted to answer a question of Senator
Hollingworth. I was on the original bill 112 with Senator Gordon for
this form. I had not seen this amendment until just tonight. It was
some time ago that Senator Gordon had talked about it and wondered
what he could do and what he could do to make it better. I don't even
remember what it was that I mailed to my city clerk just to tell her
to look at this because she had major concerns with the original bill.
She had talked to Senator Gordon personally on this. I told her that
anything that came along from Senator Gordon that I would make
sure that she got and I faxed it to her. I had no replies to myself. I
had her reply directly to Senator Gordon. Thank you.

Senator Barnes moved the question.

Adopted.
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on the adoption of the floor amendment.
requested by Senator Gordon.
Seconded by Senator Fernald.
The following Senators voted Yes: Burns, Gordon, Johnson,
Boyce, Below, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Francoeur, Gatsas, Barnes, Prescott, Klemm.
The following Senators voted No: McCarley, Larsen, O'Neil,
D'Allesandro, Wheeler, Hollingworth, Cohen.
Question

A roll

is

call Avas

Yeas: 16
Floor

-

Nays: 7

Amendment adopted.

Ordered to

third reading.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that all bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

LATE SESSION

CACR

relating to the rulemaking authority of the supreme court.
Providing that supreme court may adopt rules that have the force and
effect of law, and that the general court may regulate these matters by
statute and may accept or reject any rule adopted by the supreme court,
and that in the event of a conflict between a statute and a rule, the statute, if otherwise valid, shall supersede the rule.
5,

Question

on

is

A roll call

is

final passage.

required.

The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Francoeur, Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,

Klemm.
The following Senators voted No: Larsen, Wheeler, Hollingworth,
Cohen.
Yeas: 19

Adopted by the necessary

-

Nays: 4

3/5 vote.

CACR

33, relating to the procedure for nomination of judges. Providing that the governor shall nominate judges from persons selected by an
independent commission whose composition shall be determined by the
legislature.

Question

A roll

is

on

final passage.

call is required.

The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
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The following Senators voted No:
Yeas: 23

Adopted by the necessary

-

Nays:

3/5 vote.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House Messages, Enrolled Bills and Amendments, and that
when we adjourn, we adjourn to Thursday, March 14, 2002 at 10:15 a.m.

Adopted.

Third Reading and Final Passage

SB 112, relative to election day registration.
SB 140-FN-L, relative to the formula for free and reduced-price lunches.
SB 187-FN, establishing a committee to study eminent domain proceedings.

HB

285-FN-L, relative

to the adoption of a state building code.

SB

302, relative to privacy in the relationship between financial institutions and customers.

SB 309-FN, relative to payment of medical benefits costs for disabled
group II permanent firemen members of the retirement system.
SB 314-FN, relative to Selective Service Act
license applications.
SB 315-FN,

relative to requiring

payment

Compliance through
of a club assistance

driver's

program

by persons registering snow traveling vehicles who are not members
of an organized snowmobile club.
fee

SB 316, establishing a committee to study the fiscal relationship between the Pease development authority and the state and its political
subdivisions.

SB 321-L, clarifying the right to public education for children of
less families.

home-

SB 332-FN,
group

II

relative to the payment of medical benefits costs for certain
permanent firemen members injured in the performance of duty.

SB 334, relative to grounds for refusal or denial of hotel accommodations.
SB 336, relative to disclosure of political contributions and expenditures.
SB 337, relative to consent orders in abuse and neglect cases.
SB 338, relative to ex parte orders in domestic relations cases.
SB 339, relative to approval of contingent fee agreements by the courts.
SB 343-FN, relative to appeals in actions against tenants.
SB 345, making the misrepresentation of the geographic location of a
business a violation of the consumer protection

SB
SB

act.

348, relative to the retail pricing of beer.

350, creating a business profits tax credit for certain donations made
and technology equipment and facilities to the department
of regional community-technical colleges or the university system of New
Hampshire or any component institutions, authorizing the Berlin camfor science
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pus of the New Hampshire regional community-technical college system
to upgrade and modernize its equipment and programs, and authorizing manufacturing technology training in the town of Littleton.

SB 354, authorizing foster parents to act as surrogate parents for educationally disabled children.
SB 358, relative to the authority to assess administrative fines to ophthalmic dispensers.
SB 360-FN,

establishing criminal penalties for the introduction of com-

puter contaminants.

SB

370, removing an exemption to a limitation on service by a trustee,

director, or officer at

more than one

financial institution.

SB 371-FN, relative to the regulation of manufactured housing parks.
SB 372, prohibiting the sale of reformulated gasoline in certain counties of the state.

SB

381, relative to the employee benefits of employees of the Pease De-

velopment authority.

SB 388, relative to bingo game operation.
SB 391-FN, relative to appeals from the compensation appeals board.
SB 393, relative to expiration of contact lens and corrective lens prescriptions.

SB 396-FN, relative to group II retirement status for criminalists employed by the department of safety.
SB 402-FN-A,
ing and

establishing a committee to study long-term care fund-

making an appropriation

therefor.

SB

403, relative to special motorcycle number plates for veterans who
were awarded the purple heart medal, special motorcycle licenses, and

motor vehicle inspectors.

SB

management

fees

and investments by banks acting as fiduciaries.
SB 406, relative to animal control and animal population control

fees

404, changing certain limitations on investment

for cats.

SB
SB

408, governing records

management

of abuse or neglect reports.

409, relative to the length of time reports of child abuse and neglect
are maintained in the state's central registry.

SB 412, relative to the licensure of dietitians.
SB 415, relative to the severing of joint tenancies in property by divorce.
SB 418-FN, relative to unemployment compensation.
SB 420-FN-A, making an appropriation for the purpose of hiring a recreational ride

and

lift

investigator.

SB 422-FN, relative to the insurance laws.
SB 423-FN-A, relative to fees collected by the department

of safety

and

certificates of title.

SB 426, relative to the use of force by persons entrusted with the care
of minors in child care settings.
SB

429, relative to the community technical college system.
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SB

430, allowing towns or cities to increase the property tax credit for
service-connected total disability and to add income limits for age groups
in the elderly exemption.

SB

434, establishing the duties of the fish and

HB
HB

game commission.

1110, relative to the sale of ferrets.

trict

1411-FN-A, making an appropriation
and probate court security.

to the judicial

branch

for dis-

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bill:

correctly

En-

HB

1411, making an appropriation to the judicial branch for district and
probate court security.

Senator D'Allesandro moved adoption.

Adopted.
In

recess.

Out of Recess.

2002-2852-EBA
04/01

Enrolled Bill Amendment to HB 285-FN-LOCAL
The Committee on Enrolled Bills to which was referred HB 285-FN-

LOCAL
AN ACT

relative to the adoption of a state building code.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 285-FN-LOCAL
This enrolled bill amendment makes certain technical corrections and
corrects a cross-reference in the

bill.

Amendment to HB 285-FN-LOCAL
155-A:4 as inserted by section 3 of the bill by re-

Enrolled Bill

Amend

line 3 of

RSA

placing it with the following:
signed by the board of selectmen, after
ten recommendations of

its

due consideration of any writ-

line 2 of RSA 155-A:10, V as inserted by section 3 of the bill by
replacing it with the following:
codes described in RSA 155-A:1, IV, to the extent the board deems that
such updates or changes are

Amend

Amend
5

line 1 of section 5 of the bill by replacing it with the following:
Modular Housing; State Building Code. RSA 205-C:l, II is repealed

and reenacted

Amend

to

read as

by replacing with the following:
administered and approved by the state building code review board under RSA 155-A;
line 5 of section 7

Senator Pignatelli moved adoption.

Adopted.
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REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

HB 285, relative to the

Bills has examined and found
House and/or Senate Bill:

correctly

En-

adoption of a state building code.

Senator D'Allesandro moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bills:

correctly En-

HB 622, relative to the time period for the executive council to confirm
nominees

to the

supreme

court.

HB 681, relative to billing by local exchange carriers, electric distribution companies,

HB
HB

and gas distribution companies.

1110, relative to the sale of ferrets.

1397, relative to the annual salary of police commissioners of the

town of Wolfeboro.

SB
SB

26, relative to probate court procedures regarding adoptions.

347, establishing a study committee on public building access and
the disabled.

Senator D'Allesandro moved adoption.

Adopted.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 447 - SCR 4 shall be by this resolution
read a first and second time by the therein listed titles, laid on the table
for printing and referred to the therein designated committees.

Adopted.
First

and Second Reading and Referral

02-3161

SB

447, relative to the regulation of disclosures, communication, and
qualifications of real estate brokers and salespersons by the real estate
commission. (Sen. Larsen, Dist 15; Rep. Robertson, Rock 20; Rep. Zolla,

Rock

13:

Executive Departments and Administration)

02-3166

SB

448-FN-A, creating business

profits tax credits for contributions
organizations for housing for its low and moderate
income employees and for certain affordable housing programs. (Sen.
Cohen, Dist 24; Sen. Hollingworth, Dist 23; Sen. McCarley, Dist 6;
Rep. Dowling, Rock 13; Rep. M. Fuller Clark, Rock 36; Rep. Spiess,

made by business

Hills 14:

Ways and Means)

02-3171
SB 449, establishing a landlord-tenant mediation pilot program. (Sen.
Johnson, Dist 3; Sen. Roberge, Dist 9; Sen. D'Allesandro, Dist 20; Rep.
Craig, Hills 38; Rep. Dexter, Ches 11: Executive Departments and Administration)
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02-3176

SB

450, establishing a committee to study milfoil and exotic aquatic
(Sen. Johnson, Dist 3; Rep. J. Bradley,

weed prevention and research.
Carr

8:

Environment)

02-3181

SB 451,

relative to the shoreland protection act. (Sen. Johnson, Dist
Sen. Hollingworth, Dist 23; Sen. Disnard, Dist 8; Rep. Babson, Carr
Rep. Lovett, Graf 6: Public Affairs)

3;

5;

02-3182

SB

452, relative to fines for violations of the shoreland protection act.
(Sen. Johnson, Dist 3; Sen. Below, Dist 5; Sen. Hollingworth, Dist 23;
Rep. Babson, Carr 5; Rep. Lovett, Graf 6: Environment)

02-3183
453, relative to setbacks in the shoreland protection act. (Sen.
Johnson, Dist 3; Sen. Hollingworth, Dist 23; Sen. Disnard, Dist 8;
Rep. Babson, Carr 5; Rep. Lovett, Graf 6: Public Affairs)

SB

02-3191

SB 454-FN,

requiring reasonable and realistic opportunities for the development of family/workforce housing. (Sen. Hollingworth, Dist 23: Executive Departments and Administration)

02-3196

SB 455-FN-A,

relative to funding for district and probate court security.
(Sen. Below, Dist 5; Sen. Hollingworth, Dist 23; Sen. Gordon, Dist 2:
Judiciary)

02-3179
4 relative to prescription drug patient assistance programs.

SCR

(Sen. Larsen, Dist 15; Sen. Gatsas; Dist 16; Sen. Hollingworth, Dist 23;
Sen. Wheeler, Dist 21; Sen. Cohen, Dist 24; Sen. McCarley, Dist 6;
Sen. Barnes, Dist 17; Rep. Emerton, Hills 7: Public Institutions, Health
and Human Services)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

207-FN-L, increasing the state aid contribution to municipalities
that expand, upgrade, or develop new wastewater treatment facilities
to provide for expanded septage handling and disposal capacity.

HB 253-FN, relative to mercury reductions.
HB 379, apportioning the executive council districts.
HB 419, apportioning delegates to state party conventions.
HB 420, apportioning state representative districts.
HB 757, establishing an early literacy and reading improvement
gram and making an appropriation

HB
HB

768-FN, relative

to

pro-

therefor.

DNA testing of criminal

offenders.

1000-FN, relative to the acquisition and oversight of certain rights
in land located in Pittsburg, Clarksville, and Stewartstown, known as
the Connecticut Lakes headwaters tract and making an appropriation
therefor; establishing funds for the stewardship of these lands; and allowing state agencies to hold certain rights under the New Hampshire
land and community heritage investment program.
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HB

1107, establishing a committee to study the telephone policies for
juveniles under the care of the department of youth development services.

HB

1109, establishing a commission to study problems related to the
delivery of local assistance.

HB 1112, relative to the notice period for hearings on excavation permits.
HB 1118, relative to participation by certain judges in the state employee group health and dental insurance programs.

HB
HB

1133, relative to intrastate fresh pursuit.
1139, allowing the governor to enter into reciprocal international

child support agreements.

HB

1148, naming the state office complex on Hazen Drive in the city of
Concord the Meldrim Thomson State Office Complex and naming New
Hampshire route 25A from Wentworth to Orford the Governor Meldrim
Thomson Scenic Highway.
HB 1151, establishing a commission to examine and assess the status of
civic education in New Hampshire.

HB
HB

1175, relative to proclaiming oneself a

New Hampshire

native.

1182, establishing a committee to study the development of home
and community-based long term supports for the elderly and adults with
disabilities.

HB

1184-FN, permitting the department of health and human services
use the National Medical Support Notice.
HB 1196, enabling municipalities to adopt a property tax exemption for
deaf or severely hearing impaired persons.
to

,

HB
fire

1207, relative to the regulation of the installation and servicing of
suppression systems.

HB 1217, relative to payment of trust income.
HB 1221, relative to coordinating certain town and school district meetings.
HB 1223, establishing a committee to study the model insurance rating laws.

HB

1236-FN, establishing a committee to study the adjudication of divorces pursuant to part 2, article 76 of the New Hampshire constitution.

HB
HB
HB
HB

1249, adopting the model Drug Dealer Liability Act.
1251, relative to the use of mercury

1264-FN, relative

to district courts

1282, establishing a committee to

amalgam

fillings

by dentists.

and pleas by mail.
study gaming options

for

New

Hampshire.

HB

1298, relative to signage for the sponsor-a-highway program and
of the New Hampshire hospital campus which has
been converted to offices for state agencies and others, the Hugh Gallen
State Office Complex.
HB 1310, relative to the city of Manchester's contributory retirement
system.

naming that portion

HB

1338, clarifying that the judicial council
of indigent defense expenses.

HB
HB

is

responsible for

payment

1354-FN, licensing body art practitioners.
1364-FN, requiring an accounting of dedicated funds in the budget-

ary process.
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HB 1367-FN, relative to the childhood lead poisoning prevention program.
HB 1370, relative to establishing a 6-year capital budget.
HB 1390, relative to quality assurance information.
HB 1396, authorizing the state veterinarian to provide wildlife disease
prevention and treatment.

HB 1422, establishing certain positions in the insurance department.
HB 1434, lowering the minimum medical cost coverage for motor vehicle
liability policies.

HCR 23, urging Congress to abolish the Recreational Fee Demonstration
Program on public lands including the White Mountain National

Forest.

HCR 27,

urging Congress to release information to the public regarding restrictions placed on Italian-American citizens of the United States
during World War II.

HCR 28,

urging increased federal funding for quality breast cancer re-

search.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 207 28 shall be by this resolution
read a first and second time by the therein listed titles, and referred to
the therein designated committees.

HCR

Adopted.
First

and Second Reading and Referral

HB 207-FN-L, increasing the state aid contribution to municipalities that
expand, upgrade, or develop new wastewater treatment facilities to provide
for expanded septage handling and disposal capacity. (Environment)

HB 253-FN, relative to mercury reductions. (Environment)
HB 379, apportioning the executive council districts. (Internal Affairs)
HB 419, apportioning delegates to state party conventions. (Internal
Affairs)

HB 420, apportioning state representative districts. (Internal Affairs)
HB 757, establishing an early literacy and reading improvement program and making an appropriation

HB
HB

768-FN, relative

to

1000-FN, relative

therefor.

(Education)

DNA testing of criminal offenders.

(Judiciary)

and oversight of certain rights
in land located in Pittsburg, Clarksville, and Stewartstown, known as
the Connecticut Lakes headwaters tract and making an appropriation
therefor; establishing funds for the stewardship of these lands; and allowing state agencies to hold certain rights under the New Hampshire
land and community heritage investment program. (Capital Budget)
HB 1107, establishing a committee to study the telephone policies for
juveniles under the care of the department of youth development services. (Public Institutions, Health and Human Services)
to the acquisition

HB

1109, establishing a commission to study problems related to the delivery of local assistance. (Public Institutions, Health and

Human

Services)
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HB

1112, relative to the notice period for hearings on excavation permits. (Public Affairs)

HB

1118, relative to participation by certain judges in the state employee group health and dental insurance programs. (Insurance)

HB
HB

1133, relative to intrastate fresh pursuit. (Judiciary)

1139, allowing the governor to enter into reciprocal international
child support agreements. (Public Institutions, Health and

Human

Services)

HB

1148, naming the state office complex on Hazen Drive in the city of
Concord the Meldrim Thomson, State Office Complex and naming New
Hampshire route 25A from Wentworth to Orford the Governor Meldrim
Thomson Scenic Highway. (Transportation)

HB

1151, establishing a commission to examine and assess the status of

education in

civic

New

Hampshire. (Education)

HB

1175, relative to proclaiming oneself a
diciary)

New Hampshire

native. (Ju-

HB

1182, establishing a committee to study the development of home
and community-based long term supports for the elderly and adults with
disabilities. (Public Institutions, Health and Human Services)

HB

1184-FN, permitting the department of health and human services
Medical Support Notice. (Insurance)

to use the National

HB

1196, enabling municipalities to adopt a property tax exemption for
deaf or severely, hearing impaired persons. (Public Affairs)

HB

1207, relative to the regulation of the installation and servicing of fire
suppression systems. (Executive Departments and Administration)

HB 1217, relative to payment of trust income. (Judiciary)
HB 1221, relative to coordinating certain town and school district meetings.

(Public Affairs)

HB

1223, establishing a committee to study the model insurance rating laws. (Insurance)

HB

1236-FN, establishing a committee to study the adjudication of divorces pursuant to part 2, article 76 of the New Hampshire constitution.
(Judiciary)

HB
HB

1249, adopting the model Drug Dealer Liability Act. (Judiciary)

HB
HB

1264-FN, relative

1251, relative to the use of mercury amalgam fillings by dentists.
(Public Institutions, Health and Human Services)
to district courts

1282, establishing a committee
Hampshire. (Ways and Means)

to

and pleas by mail. (Judiciary)
study gaming options for New

HB

1298, relative to signage for the sponsor-a-highway program and
of the New Hampshire hospital campus which has
been converted to offices for state agencies and others, the Hugh Gallon
State Office Complex. (Transportation)

naming that portion

HB

1310, relative to the city of Manchester's contributory retirement
system. (Executive Departments and Administration)

HB

1338, clarifying that the judicial council is responsible for
of indigent defense expenses. (Judiciary)

payment
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1354-FN, licensing body art practitioners. (Executive Departments

and Administration)

HB

1364-FN, requiring an accounting of dedicated funds in the budgetary process. (Finance)

HB

1367-FN, relative to the childhood lead poisoning prevention program. (Environment)

HB

1370, relative to establishing a 6-year capital budget. (Capital

Budget)

HB
HB

1390, relative to quality assurance information. (Judiciary)

HB

1422, establishing certain positions in the insurance department.

1396, authorizing the state veterinarian to provide wildlife disease
prevention and treatment. (Wildlife and Recreation)

(Insurance)

HB

minimum medical cost coverage for motor vehicle
(Insurance)
HCR 23, urging Congress to abolish the Recreational Fee Demonstration Program on public lands including the White Mountain National
Forest. (Wildlife and Recreation)
HCR 27, urging Congress to release information to the public regarding restrictions placed on Italian-American citizens of the United States
during World War II. (Internal Affairs)
1434, lowering the

liability policies.

HCR 28,

urging increased federal funding for quality breast cancer research. (Public Institutions, Health and
Services)

Human
HOUSE MESSAGE

The House
in the

of Representatives has passed Bills with the following
passage of which it asks the concurrence of the Senate:

titles,

HB 589, relative to eligibility for unemployment benefits for part-time
workers.

HB

660, relative to out-of-home
glect cases.

HB

1104, establishing the

placements in juvenile abuse and ne-

Danny Carswell Memorial

Patrol Shed in the

town of Merrimack.

HB

1106, repealing the water pollution control revolving loan fund advisory committee, the local government advisory committee, the New Hampshire industrial heritage commission, and the environmental research

advisory committee.

HB

1120, relative to naming a certain island in Lake Winnipesaukee in
the town of Moultonborough.

HB

1164, renaming Hill's Bridge in the town of Lee as the Captain
Hill Bridge.

Reuben

HB

1246, relative to the chairperson of the board of recount in school

district recounts.

HB
HB
cies

HB
HB

1256, relative to Clark Pond Road in the town of Haverhill.
1270-FN, making technical corrections due to the repeal of the legaand succession tax.
1277, increasing the optional veterans' property tax credit.
1337, establishing a study committee to review and determine steps
implement the infant deafness program.

to fully
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HB 1348, clarifying the law regarding title-exempted vehicles.
HB 1398, relative to the vote required for issuance of bonds by the Sunapee
water and sewer commission.

HB

1406, permitting the nomination of a guardian for the children of
activated members of the armed services or for incapacitated persons for
whom the activated member is the guardian, and creating a committee
to study the New Hampshire national guard education assistance act.

HCR 21, urging the state attorneys general and the Federal Trade Commission to enforce the Telemarketing Sales Rule and urging Congress to
adopt the Know Your Caller Act of 2001.

HCR 22,

encouraging multiple use management and access for future
land transfers to the White Mountain National Forest.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 589 22 shall be by this resolution
read a first and second time by the therein listed titles, and referred to
the therein designated committees.

HCR

Adopted.
First

and Second Reading and Referral

The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 589, relative to eligibility for unemployment benefits for part-time
workers. (Insurance)

HB

660, relative to out-of-home placements in juvenile abuse
glect cases. (Judiciary)

HB

1104, establishing the

town

of

Danny Carswell Memorial

Patrol

and ne-

Shed

in the

Merrimack. (Internal Affairs)

HB

1106, repealing the water pollution control revolving loan fund advisory committee, the local government advisory committee, the New Hampshire industrial heritage commission, and the environmental research

advisory committee. (Environment)

HB

1120, relative to naming a certain island in Lake Winnipesaukee in
the town of Moultonborough. (Wildlife and Recreation)

HB 1164, renaming Hill's Bridge in the town of Lee as the Captain Reuben
Hill Bridge.

(Transportation)

HB

1246, relative to the chairperson of the board of recount in school
district recounts. (Public Affairs)

HB

1256, relative to Clark Pond Road in the town of Haverhill. (Trans-

portation)

HB
cies

1270-FN, making technical corrections due
and succession tax. (Ways and Means)

HB

1277, increasing the optional veterans' property tax credit. (Ways

to the repeal of the lega-

and Means)

HB

1337, establishing a study committee to review and determine steps
implement the infant deafness program. (Public Institutions,
Health and Human Services)
to fully
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1348, clarifying the law regarding title-exempted vehicles. (Trans-

portation)

HB

1398, relative to the vote required for issuance of bonds by the
Sunapee water and sewer commission. (Public Affairs)

HB

1406, permitting the nomination of a guardian for the children of
activated members of the armed services or for incapacitated persons for
whom the activated member is the guardian, and creating a committee
to study the New Hampshire national guard education assistance act.

(Judiciary)

HCR 21, urging the state attorneys general and the Federal Trade Commission to enforce the Telemarketing Sales Rule and urging Congress to
adopt the Know Your Caller Act of 2001. (Executive Departments

and Administration)

HCR 22, encouraging multiple use management and access for future
land transfers to the White Mountain National Forest. (Wildlife

and

Recreation)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 380, apportioning county commissioner districts.
HB 439-FN, establishing a position of septage coordinator and making
an appropriation

therefor.

HB 581-FN, relative to the authority of the commissioner of agriculture,
markets, and food to search for invasive species.

HB 592-FN, relative to a milfoil and other exotic aquatic plants prevention program.

HB
HB

1108, relative to administrative license suspension hearings.

1119-FN, relative to landfill closing costs reimbursed by the departof environmental services.

ment

HB
HB

1137, relative to the crime of resisting arrest.

1147, relative to the annulment of certain criminal offenses committed under the laws of another jurisdiction.

HB

1153, establishing a committee to study the jurisdiction of the board
of manufactured housing, and relative to addressing the location of the
records of the board of manufactured housing.

HB
HB
HB
ers'

HB
HB

1156, relative to the issuance of building permits on private roads.
1166, relative to alcoholic product advertising.
1167, permitting wine manufacturers to
markets.

sell their

products at farm-

1171, relative to organic food production.

1180, establishing a task force to research revenue streams to fund
intermodal transportation systems in New Hampshire.

HB

1187-FN, relative to criminal penalties for possession of a firearm
in a safe school zone.

HB

1210, relative to training to be a licensed esthetician, and relative
to experience required for shop licensure of barbers, cosmetologists, or
estheticians.
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1215, relative to county delegations.

1220, relative to assisted living residences and housing for older

persons.

HB

1247, establishing a study committee to review the impact on revenue
flows to municipalities from lands being bought by federal, state, and
other public agencies from private entities for conservation purposes.

HB 1254, relative to the budget preparation procedures of municipalities.
HB 1281, establishing a commission to study public educational choice
initiatives.

HB

1284, relative to the time frame for petitions for zoning changes
submitted to local planning boards.

HB
HB

1285, relative to the applicability of the stalking statute to minors.

1286, increasing the time period during which warrantless arrests
law and violations of restraining orders in
domestic cases are permitted.

for violations of the stalking

HB
HB

1288, relative to regular meetings of local planning boards.
1311, relative to certain mental health records and establishing a
to study the protection of certain medical information.

committee

HB

1328, defining instructional time in public elementary and secondary schools.

HB

1336-FN, permitting wine manufacturers

to

be issued restaurant

licenses.

HB 1356-FN, establishing the criminal offense of felony pursuit.
HB 1361-FN, relative to the regulation of business practices between off
highway recreational vehicle manufacturers, distributors, and dealers.
HB 1373-FN, relative to the participation in the New Hampshire retirement system by certain school district employees.
HB 1377-FN, relative to the regulation of physical therapists.
HB 1402, designating segments of the Isinglass River as protected under the rivers management and protection program.
HB 1405, relative to the Memorial Day holiday.
HB 1414-FN, relative to taxation of excavation areas.
HB 1423-FN, relative to state or local government security issues under the right-to-know law and relative to threats of biological or chemical substances.

HB

1426-FN, relative to the availability of information on the registration of certain sexual offenders.

HB

1442, relative to eligibility for special
oners of war.

HB

number

plates for former pris-

1444, requiring a majority vote of the legislature prior to placing

memorials on certain state grounds.

HB 1451-FN, implementing the Mobile Telecommunications Sourcing Act.
HB 1453, extending the committee studying the status of veterans in
New Hampshire and
advisory committee.

relative to the

membership

of the state veterans'
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INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 380 - 1453 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
therein designated committees.

Adopted.
First

and Second Reading and Referral

HB 380, apportioning county commissioner districts. (Internal Affairs)
HB 439-FN, establishing a position of septage coordinator and making
an appropriation

therefor.

(Environment)

HB 581-FN, relative to the authority of the commissioner of agriculture,
markets, and food to search for invasive species. (Environment)

HB 592-FN, relative to a milfoil and other exotic aquatic plants prevention program.

(Environment)

HB

1108, relative to administrative license suspension hearings. (Judiciary)

HB

1119-FN, relative to landfill closing costs reimbursed by the departof environmental services. (Environment)
HB 1137, relative to the crime of resisting arrest. (Judiciary)
HB 1147, relative to the annulment of certain criminal offenses committed under the laws of another jurisdiction. (Judiciary)
HB 1153, establishing a committee to study the jurisdiction of the board
of manufactured housing, and relative to addressing the location of the
records of the board of manufactured housing. (Executive Departments
and Administration)
HB 1156, relative to the issuance of building permits on private roads.
(Public Affairs)
HB 1166, relative to alcoholic product advertising. (Ways and Means)
HB 1167, permitting wine manufacturers to sell their products at farmers' markets. (Ways and Means)

ment

HB
HB

1171, relative to organic food production.

(Environment)

1180, establishing a task force to research revenue streams to fund
intermodal transportation systems in New Hampshire. (Transportation)

HB

1210, relative to training to be a licensed esthetician, and relative
to experience required for shop licensure of barbers, cosmetologists, or
estheticians. (Executive Departments and Administration)

HB
HB

1215, relative to county delegations. (Public Affairs)

1220, relative to assisted living residences and housing for older

persons. (Executive

Departments and Administration)

HB

1247, establishing a study committee to review the impact on revenue flows to municipalities from lands being bought by federal, state,
and other public agencies from private entities for conservation purposes. (Public Affairs)

HB
ties.

1254, relative to the budget preparation procedures of municipali(Public Affairs)

HB

1281, establishing a commission to study public educational choice

initiatives.

(Education)
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HB

1284, relative to the time frame for petitions for zoning changes
submitted to local planning boards. (Public Affairs)

HB

1285, relative to the applicability of the stalking statute to minors.

(Judiciary)

HB

1286, increasing the time period during which warrantless arrests
law and violations of restraining orders in
domestic cases are permitted. (Judiciary)

for violations of the stalking

HB

1288, relative to regular meetings of local planning boards. (Pub-

lic Affairs)

HB 1311, relative to certain mental health records and establishing a committee to study the protection of certain medical information. (Judiciary)

HB

1328, defining instructional time in public elementary and secondary schools. (Education)

HB

1336-FN, permitting wine manufacturers to be issued restaurant
(Executive Departments and Administration)

licenses.

HB

1356-FN, establishing the criminal offense of felony pursuit. (Judi-

ciary)

HB

1361-FN, relative to the regulation of business practices between
off highway recreational vehicle manufacturers, distributors, and dealers. (Transportation)

HB

1373-FN, relative

New Hampshire

to the participation in the
district employees.

ment system by certain school
ments and Administration)

HB
tive

1377-FN, relative

retire-

(Executive Depart-

to the regulation of physical therapists.

(Execu-

Departments and Administration)

HB

1402, designating segments of the Isinglass River as protected under the rivers management and protection program. (Environment)

HB 1405, relative to the Memorial Day holiday. (Internal Affairs)
HB 1414-FN, relative to taxation of excavation areas. (Ways and Means)
HB 1423-FN, relative to state or local government security issues under the right-to-know law and relative to threats of biological or chemical substances. (Judiciary)

HB

1426-FN, relative to the availability of information on the registration of certain sexual offenders. (Judiciary)

HB

1442, relative to eligibility for special
oners of war. (Transportation)

HB

number

plates for former pris-

1444, requiring a majority vote of the legislature prior to placing

memorials on certain state grounds. (Internal Affairs)
HB 1451-FN, implementing the Mobile Telecommunications Sourcing
Act.

(Ways and Means)

HB

1453, extending the committee studying the status of veterans in
New Hampshire and relative to the membership of the state veterans'
advisory committee. (Internal Affairs)

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Bills sent down from the Senate:

SB 347, establishing a study committee on public building access and
the disabled.
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LATE SESSION
Senator Francoeur moved that the business of the day being completed that the Senate now adjourn until Thursday, March 14, 2002,
at 1:00 p.m.

Adopted.

Adjournment.

March
The Senate met at 1:00 p.m.
A quorum was present.
The prayer was offered by Rev.

Dr. Robert E.

De

14,

2002

Wetter, Senate Guest

Chaplain.

Dear God, we pray this day for all of the leaders of this state and especially for those who are gathered now in this chamber. May they be
quiet in spirit, clear in judgement, and able to understand the issues that
face them. May they think often of the common people on whose behalf
they must speak and act. Grant them patience, courage and foresight. In
their anxieties, dear God, be their security; in their opportunities, be their
Amen.
inspiration; and by their plans may Your will be done.
Senator Johnson led the Pledge of Allegiance.
Senator Pignatelli

is

excused for the day.

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
passage of the following entitled Bill sent down from the Senate:

SB

199, relative to the voting procedures for
tal projects in interstate school districts.

authorizing certain capi-

COMMITTEE REPORTS

HB

162-FN-L, ratifying the school board meetings and elections for
Mascoma Valley Regional and Bartlett School Districts. Education
Committee. Vote 4-0. Inexpedient to legislate, Senator O'Hearn for
the committee.

SENATOR O'HEARN: House Bill 162 has an odd legislative history.
As introduced, it would have ratified three warrant articles from the
2000 Hudson town meeting. Last year it was amended by the House
to eliminate the Hudson meeting and to substitute ratification of the
2001 Mascoma School district meeting and the Bartlett School district
meeting. The House also amended the Mascoma and Bartlett ratification language into SB 14 last year. That bill passed and was signed
into law. At this point, HB 162 is no longer needed. The Education
Committee recommends inexpedient to legislate. Thank you.
Committee report of inexpedient to legislate is adopted.
SB 439, relative to the membership of the information technology management advisory board. Energy and Economic Development Committee. Vote 3-0. Ought to pass with amendment. Senator Below for the
committee.
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2002-2901S
05/10

Amendment
Amend

the

bill

by replacing

all after

to SB 439
the enacting clause with the

fol-

lowing:
1 New Subparagraphs; Department of Administrative Services; Information Technology Management Advisory Board; Members Added. Amend
RSA 21-1:71, II by inserting after subparagraph (k) the following new
subparagraphs:
(1) Two state senators, who shall serve as non-voting members, appointed by the senate president for the duration of their legislative term.
(m) Two state representatives, who shall serve as non-voting members, appointed by the speaker of the house of representatives for the
duration of their legislative term.
(n) The chancellor of the university system of New Hampshire, or
designee, who shall serve as a non-voting member.
(o) The governor, or designee, who shall serve as the chairperson
of the board.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-2901S

AMENDED ANALYSIS
expands the membership of the information technology management advisory board to include legislative members, the chancellor
of the university system, and the governor or the governor's designee.
This

bill

SENATOR BELOW: This bill expands the membership of the Information
Technology Management Advisory Board to include two Senators, two
Representatives, the Chancellor of the University System and the Governor or the Governors designee. The bill also provides that the Governor or Governors designee shall serve as chair of the board. As originally
introduced, the bill would have authorized the Governor to appoint one
of the two senior information technology executives from the private sector
as chair of the board. On the recommendation of the Governor's office, the
committee amended the bill by adding the governor or designee to the
board and designating that individual as chair. The committee agreed
including the governor or designee of the board would affirm the importance of the board at the highest level of state government and that
chairing the board would be a burdensome task for an executive from
the private sector with other responsibilities. The committee unanimously recommends ought to pass with amendment.
Senator Eaton moved to have SB 439, relative to the membership of the
information technology management advisory board, laid on the table.

Adopted.

LAID ON THE TABLE
SB

439, relative to the membership of the information technology management advisory board.

Recess.

Out of Recess.

NOTICE OF RECONSIDERATION
Senator Boyce served notice of reconsideration on SB 300, relative to the
adoption of bonds or notes in certain school districts and municipalities.
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practices for water conservation.
to pass, Senator Below for the

Ought

committee.

SENATOR BELOW: I rise on behalf of the Environment Committee and
the sponsors of SB 440. In 2001 the Department of Environmental Services surveyed community water suppliers that use large volumes of water
in regard to their water conservation efforts. What they found is that 62
percent of those surveyed are provided water from a public water supply.
Of those 62 percent, 83 percent implement little or no water conservation.
The survey also looked at businesses and found that 70 percent of them
stated that they do little or nothing specifically to conserve water. This
is a serious problem, especially now that New Hampshire is in a drought
emergency. It has been severe. It has been ongoing. It could get much
worse over this summer. This legislation would require the Department
of Environmental Services to develop best management practices for water conservation for water users, striking a reasonable balance between
energy, environmental and economic impacts in consistency with current
industry standards and practices for various types of water users. It would
require water systems or entities seeking DES approval for new water
withdrawals to implement and maintain cost-effective water conservation
best management practices. I might mention that the committee room for
this bill was packed. We had no opposition to the bill. Both public and
private water suppliers and various private sector interests testified in
support of it, as well as many concerned citizens. Because of the current
drought emergency, I would urge the prompt passage of this bill so that
we can move forward with promoting these best practices.
Senator Francoeur moved to have SB 440, relative to best management
practices for water conservation, laid on the table.

A division vote was

requested.
Yeas: 12

-

Nays: 9

Adopted.

LAID ON THE TABLE
SB
SB

440, relative to best

management

practices for water conservation.

450, establishing a committee to study milfoil and exotic aquatic
weed prevention and research. Environment Committee. Vote 3-0. Inexpedient to legislate, Senator Johnson for the committee.

SENATOR JOHNSON:

Senate Bill 450 is one of the prime sponsored bills
this session. I think that we all believe that it is very important
for this Senate body to promote the prevention and research of milfoil and
other exotic aquatic weeds in our lakes and ponds. This is exactly what
this legislation does, but there is a House Bill that all parties have agreed
to that deal with the same issue and the committee feels that this piece
of legislation was unnecessary at this time. Please support the committee report of inexpedient to legislate.
of

mine

SENATOR BARNES:
where that

bill in

Senator Johnson, can you give us an update on

the House is?

SENATOR JOHNSON:
ate. It

that

believe that it has come over to the Sendon't know whether it has been... I think
correct. I don't know if it has been assigned a

Yes,

has passed the House.

it is

HB

592,

committee yet or

if I

am

I

I

not.

SENATOR BARNES:

But

it

has come over from the House?
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much.
to legislate is adopted.

SB 432-FN-L, relative to allowing political subdivision employees who are
members

of the retirement system to make payment for prior service with
other retirement assets. Executive Departments and Administration Committee. Vote 5-0. Inexpedient to legislate, Senator Francoeur for the com-

mittee.

SENATOR FRANCOEUR: I rise on behalf of the Executive Departments
and Administration Committee that SB 432 be inexpedient to legislate.
This legislation was originally submitted for the town of Rye to assist their
employees in being able to make direct transfers from their old retirement
plan into the New Hampshire Retirement. During the hearing, we heard
testimony from New Hampshire Retirement that it was not possible to
enact legislation that could help Rye employees make this transfer. A similar piece of legislation. House 1455 that was recently passed in the House
does not help Rye either, but does help other towns that may be in a similar situation when switching to the New Hampshire Retirement System.
For these reasons, the committee voted unanimously that SB 432 be inexpedient to legislate.

Committee report of inexpedient

to legislate is adopted.

SB 438-FN,

extending the retirement while in service election to all
retirement system members whose membership is optional. Executive
Departments and Administration Committee. Vote 5-0. Inexpedient to
legislate. Senator Francoeur for the committee.

SENATOR FRANCOEUR:

I rise on behalf of the Executive Departments
and Administration Committee that SB 438 be inexpedient to legislate.
Senate Bill 438 allows any eligible retirement system member for whom
membership is optional to elect to receive an allowance while still in
service. These benefits were signed into law recently for state employees only. Although this legislation is good in theory, we do not yet know
if it is even feasible. Eric Henry from the New Hampshire Retirement
System voiced some concerns about the tax status of this plan and requested that this bill be held until a private letter ruling from the IRS
may be obtained. He predicted this ruling to take about six months and
cost the state anywhere from $5,000 to $10,000. For these reasons the
committee voted this legislation inexpedient to legislate at this time.

Committee report of inexpedient

to legislate is adopted.

SB 442-FN, revising the statutes relative to the state militia and providing certain protections for New Hampshire national guard members called
Departments and Administration CommitVote 5-0. Interim Study, Senator D'Allesandro for the committee.

to state active duty. Executive
tee.

SENATOR D'ALLESANDRO: I rise on behalf of the Executive Departments and Administration Committee that SB 442 be moved to interim
study. Senate Bill

442 revises the entire statute regarding the state miliNational Guard. This bill is a much needed
piece of legislation especially during these times, but with all of the policy
changes and potential impacts, it is important to give this bill the
thought and attention that it deserves. For these reasons, the committee voted unanimously, that this bill be moved to interim study. Thank
you Mr. President.
tia

and the

New Hampshire
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SENATOR BARNES: Senator D'Allesandro, don't we want
motion down because we have an amendment?

to

turn that

SENATOR D'ALLESANDRO:
pass the
the bill.

bill

Yes. But I think that what we do is to
and then we introduce the floor amendment that replaces

SENATOR BARNES: I don't think so Senator. Would someone please
explain that so we make sure that we do the correct procedures? I think
that there is a hang-up there.
SENATOR KLEMM
vote

down

(In the Chair): Senator D'Allesandro, we have to
the interim study motion because it is a higher motion.

SENATOR D'ALLESANDRO: Thank you. I apologize. I would hope that
my colleagues would vote down the interim study motion as I have a
floor

amendment

Motion

to create a

study committee.

failed.

Senator D'Allesandro moved ought to pass.

Adopted.
Senator D'Allesandro offered a floor amendment.

2002-2977S
09/01

Floor

Amend

the

AN ACT
Amend

title of

the

Amendment

bill

to

by replacing

it

SB 442-FN
with the following:

establishing a committee to study revising the statutes relative to the state militia and the state guard.

the

bill

by replacing

all

after the enacting clause with the fol-

lowing:
1 Committee Established. There is established a committee to study
revising the statutes relative to the state militia and the state guard.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall study issues involved in revising the
statutes relative to the state militia and the state guard, which are currently RSA 110-B and RSA 111.
4 Chairperson; Quorum. The members of the study committee shall
elect a chairperson from among the members. The first meeting of the
committee shall be called by the first-named senate member. The first
meeting of the committee shall be held within 45 days of the effective
date of this section. Four members of the committee shall constitute a

quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take effect upon its passage.
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2002-2977S

AMENDED ANALYSIS
establishes a committee to study revising the statutes relative to the state militia and the state guard.

This

bill

SENATOR D'ALLESANDRO:

It

gets easier -that

is

what

I

am

told. I

rise to offer a floor amendment. With regard to this piece of legislation,
it is a very significant piece of legislation. It does recodify all of the stat-

utes regarding the National Guard. It does require our attention, thus
a study committee. I ask that a study committee be established so that
we can get to work on this and get it done and report back to the next
session of the legislature. Thank you Mr. President.

Floor

Amendment adopted.

Ordered to third reading.
Recess.
Senator Francoeur in the Chair.

SB 443-FN, relative to the division of condominiums. Executive Departments and Administration Committee. Vote 5-0. Ought to pass with amendment. Senator Larsen for the committee.
2002-2960S
05/10

Amendment
Amend

the

bill

by replacing

all

to

SB 443-FN

after the enacting clause with the fol-

lowing:
1

Findings and Purpose.

I. The general court finds that the New Hampshire condominium act
permits the establishment of condominiums and condominium unit owners associations under a statutorily created regime for common ownership
of land submitted to a declaration of condominium; and that condominiums are intended to be self-governing entities through operation of a unit
owners association, subject to and in conformity with applicable law.
II. The general court further finds that there are condominium communities within the state in which rational and commonly beneficial reasons may exist for unit owners to divide their condominium into smaller
condominiums governed by smaller unit owners associations. The condominium act currently contains no provision by which such division of a
condominium may be accomplished by vote of a unit owners association.
III. It is in the public interest and consistent with the purpose of the
condominium act to establish a statutory procedure by which a unit owners association may voluntarily divide a condominium into separate entities. It is the intent and the purpose of this act to allow for this volun-

tary process.
2 New Section; Division of Condominium. Amend RSA 356-B by inserting after section 34 the following new section:
356-B:34-a Division of Condominium. Notwithstanding the provisions
of RSA 356-B:34, a condominium shall be deemed to have been terminated if it is terminated in accordance with the following provisions:
I. A condominium containing 50 or more residential units may be terminated and divided into separate and smaller condominiums by amendment to the condominium instruments pursuant to a written agreement
consented to by the unit owners to which four-fifths of the votes in the
existing unit owners association and four-fifths of the votes in each result-
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ing unit owners association appertain, as such votes are allocated in accordance with RSA 356-B:39 and the condominium instruments of the
existing condominium, and with any consent of mortgagees holding interests in the condominium units as may be required under the condominium
instruments of the existing condominium for any action of the unit owners association to terminate the condominium or to subdivide the common
areas thereof.
II. Agreement of the required number of unit owners to divide the
condominium shall be evidenced by their execution of an agreement or
by execution by the president and treasurer of the existing unit owners
association accompanied by a certification by the clerk or secretary of
the association that the requisite number of unit owners has executed
the agreement or has voted in favor thereof either at a meeting duly
called for such purpose or by written consent in lieu of such a meeting
and the same shall become effective only when such agreement and an
effectuating amendment to the condominium instruments in accordance
with paragraph III is placed on record at the registry of deeds.
III. An amendment to the condominium instruments adopted pursuant to this section shall establish a separate declaration of condominium
with respect to each condominium resulting from the division and shall:
(a) Conform to all applicable provisions of RSA 356-B.
(b) Reallocate the interests in the common areas in accordance with
the agreement of unit owners.
(c) Establish easements or other rights of entry, access, egress, usage, or sharing of utilities or other common facilities in accordance with
the agreement of unit owners.
(d) Provide for the division of the assets and liabilities of the existing condominium in accordance with the agreement of the unit owners.
(e) Describe any rights to common profits or liability for common
expenses which may be shared among any condominiums resulting from
the division.
(f) Permit the election by unit owners whose units shall be within
such resulting condominiums of representatives of the unit owners associations resulting from the division who shall be authorized to execute
condominium instruments for such resulting condominiums.
(g) Contain any and all other provisions necessary or desirable for
the equitable division of the condominium.
(h) Be signed by the president and treasurer of the existing unit

owners association.
IV.(a) An amendment to the condominium instruments adopted pursuant to this section shall be deemed a material change requiring submission to the consumer protection bureau, office of the attorney general, of an application for approval of the division by or on behalf of the
unit owners association, executed by the president or treasurer of the
existing unit owners association, which shall provide the following information on a form to be prescribed by the attorney general:
(1) The required consent that was obtained.
(2) The date upon which the required consent was obtained.
(3) The number of units in the existing condominium.
(4) The number of units that are substantially completed in the
existing condominium.
(5) The number of units in each resulting condominium specifying the number which are substantially complete or not.
(6) A delineation of any expandable or withdrawable land in the
existing or resulting condominiums.
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of the unit owners executed in accordance with

this section.
(8) The amendment required by this section, including all necessary condominium instruments executed by the authorized representatives of the resulting unit owners associations.
(9) A certification by the president or treasurer of the existing unit
owners association that all required approvals or other actions, including
municipal planning board or zoning board approvals, exceptions or variances, and all approvals required under this section, have been obtained.
(10) A certification by the president or treasurer of the existing unit owners association that notice has been provided to the unit
owners of the filing of the application for approval, and that any unit
owner may submit comments to the attorney general regarding the

application.
(11) A certification by the president or treasurer of the existing
unit owners association that mortgagees have consented to the division,
if and to the extent required by this section.
(b) Afee of $1000 shall be submitted to the attorney general at the
time of the filing of the application.
V.(a) The attorney general shall review the application for approval
submitted pursuant to this section and shall approve the application

upon determination that:
(1) The amendment conforms to the requirements of this section.
(2) The condominium instruments submitted with respect to each
resulting condominium conform to the provisions of RSA 356-B.
(3) There is a rational basis for the proposed division.
(4) The proposed division is in furtherance of a lawful purpose.
(5) The amendment and condominium instruments are not unfair or inequitable to unit owners.
(b) The attorney general

tional information as

may

may require submittal of such addibe reasonably necessary to make such de-

terminations.
(c) Within 120 days after receipt of the complete application and
statutory fee submitted pursuant to this section, the attorney general shall
notify the submitting party that the division of the condominium is approved or shall state in writing the reasons for objection. Any such nonapproval shall not prevent the resubmission of the application. Failure by
the attorney general to notify the applicant within this period shall be
deemed approval, and the applicant may record a certificate so attesting.
(d) No amendment adopted pursuant to this section shall be placed
on record until approved by the attorney general.
VI. Nothing in this section shall limit or derogate the statutory authority of any municipality over subdivisions, zoning, land use, or planning.
VII. Nothing in this section shall be construed to limit the ability of
a unit owners association to adopt a provision in its condominium instruments expressly waiving the right to avail itself of the procedures set
forth in this section to terminate the condominium and divide it into

separate and smaller condominiums.
VIII. This act shall apply to all condominiums containing 50 or more
residential units within the state, regardless of the date upon which such
condominium was or may be declared.
3 Effective Date. This act shall take effect upon its passage.

SENATOR LARSEN: I rise on behalf of the Executive Departments and
Administration Committee to recommend that SB 443 ought to pass as
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amended. Senate Bill 443 as amended establishes a process by which a
condominium association may voluntarily divide the condominium into
small associations. Under current law, for a condominium to subdivide,
the condominium must terminate and recreate as two separate associations. This legislation will allow condominium associations to subdivide with a four-fifths majority, as well as follow all town regulations
regarding subdivisions. This bill will help to create more effective condominium communities and give owners more flexibility. The amendment that is in the calendar also changes the size of the condominiums
which can subdivide from 100 units down to 50 unit condominiums who
are now permitted to subdivide under this change in the law. For these
reasons the committee voted unanimously this legislation ought to pass
as amended.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB 454-FN,

requiring reasonable and realistic opportunities for the de-

velopment of family/workforce housing. Executive Departments and Administration Committee. Vote 5-0. Interim study, Senator Larsen for the
committee.

SENATOR LARSEN: I rise on behalf of the Executive Departments and
Administration Committee to suggest that SB 454 be moved to interim
study. Senator Hollingworth, the prime sponsor of this affordable housing bill has requested that it go to interim study so that the commission
on affordable housing can continue to improve upon this much needed
legislation. This bill is not a finished product and for these reasons the
committee voted unanimously that the bill be moved to interim study.
Thank you for your time.
SENATOR HOLLINGWORTH: The

study committee of the commission
going to be reinstated. That was one of the bills that we asked for an
extension on. This group has worked extremely well together, so we are
hoping that if this bill is held in committee that they can continue to hold
hearings on it. It was because time ran out and they weren't able to advertise a public hearing, so we felt that we didn't want to bring the bill
forward without having a public hearing because there are some things
in there that we are not sure should remain in that bill, so we are asking
that it be retained in the committee. Thank you.
is

Committee report of interim study

is adopted.
462-FN, requiring state regulatory boards, commissions, advisory
boards, advisory committees, and authorities to develop an orientation
manual for new members. Executive Departments and Administration
Committee. Vote 2-0. Ought to pass with amendment, Senator Larsen

HB

for the

committee.

2002-2905S
05/10

Amendment
Amend

the

AN ACT

title

lowing:

HB
it

462-FN
with the following:

requiring state regulatory boards, commissions, advisory boards,
advisory committees, and authorities to provide orientation

information for

Amend

to

of the bill by replacing

the

bill

new members.

by replacing

all after

the enacting clause with the

fol-
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Chapter; Orientation Information for Board and Commission
after chapter 20-A the following new

Members. Amend RSAby inserting
chapter:

CHAPTER 20-B
ORIENTATION INFORMATION FOR BOARD AND COMMISSION MEMBERS
20-B:l Orientation Information. Every state regulatory board, commission, advisory board, advisory committee, and authority shall provide
orientation information for its new members. The orientation information may include the business procedures of the regulatory board, commission, advisory board, advisory committee, or authority, the mailing
address and phone number of the office, a list of the members and staff,
the customary meeting schedule, and any other pertinent information.
2 Effective Date. This act shall take effect January 1, 2003.

2002-2905S

AMENDED ANALYSIS
This bill requires state regulatory boards, commissions, advisory boards,
advisory committees, and authorities to provide orientation information
to

new members.

SENATOR LARSEN: Thank you.

I

rise

on behalf of the Executive Depart-

ments and Administration Committee to recommend HB 462 as ought to
pass as amended. In its original form, HB 462 required every state board
and commission to provide for each member an orientation manual and
to issue to all new members, large reams of pertinent information. The
committee amended the bill believing that the same could be accomplished
by requiring the board or the commission to provide orientation information as opposed to a manual or requiring large numbers of paper be offered to new board members. For these reasons, the committee voted the
bill ought to pass as amended.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

1223, establishing a committee to study the model insurance rating laws. Insurance Committee. Vote 3-0. Ought to pass. Senator Burns
for the committee.

SENATOR BURNS:

would like to recommend on behalf of the Insurance
be ought to pass. The bill establishes a study
committee to look into certain model acts and relative to the insurance
laws. The legislation is important in making sure that New Hampshire
modernizes its insurance laws. We are under great pressure from some
people at the federal level to bring our state insurance departments up
to grade and so we will be establishing this committee to work through
the summer and come up with good ideas to bring our insurance department into sync with all of the other departments and hopefully make the
system much more workable. The committee voted 3-0 ought to pass.
I

Committee that the

bill

SENATOR WHEELER: Senator Burns, I apologize,
missed this hearing. Perhaps it was yesterday?

for

I

obviously have

SENATOR BURNS: Yes.
SENATOR WHEELER: I was
if

unable to be here yesterday. I wondered
the Insurance Department had expressed an opinion about the study?

SENATOR BURNS:
ing so that they can

I

think that they would like to help with our studyto bring the department up to

recommend things
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As you know, we are under great pressure from the federal govWe are trying to get our department in sync with other states
that we can avoid federal regulation.

date.

ernment.
so

SENATOR WHEELER: Thank you Senator Burns.
stand, the

Department

Just so that I underof Insurance raised no objection to this study,

they appeared in support perhaps?

SENATOR BURNS: Yes. They did support it.
SENATOR WHEELER: Thank you.
Adopted.

Ordered to third reading.

HB

1384, making certain technical changes to the workers' compensaOught to pass, Senator Larsen

tion law. Insurance Committee. Vote 3-0.
for the committee.

SENATOR LARSEN: I rise on behalf of Senator Francoeur who is on the
Insurance Committee to recommend that HB 1384 ought to pass. House
Bill 1384 makes reference changes in the workers' compensation law,
clarifying section numbers on which certain provisions are located. The
bill clarifies specifically that... this bill clarifies

provision section

num-

Over the years, as statutes have changed so have the section numbers where provisions can be located. These two changes make the laws
more consistent. Specifically the bill eliminates medical payment issues
from section 24 which primarily now deals with dispute resolution. Medical issues no longer go under section 24. It is my understanding that
these updates clarify the law and make them more consistent and are
purely housekeeping. The committee voted 3-0 that this bill ought to
pass and we hope that the Senate supports the Insurance Committee on
bers.

this matter.

Adopted.

Ordered to third reading.
SB 441-FN-A, establishing the position of hazardous materials response
coordinator and making an appropriation therefor, and establishing a
committee to study the interoperability of state agency communications.
Internal Affairs Committee. Vote 4-0. Ought to pass. Senator Boyce for
the committee.

SENATOR BOYCE: After the tragedy of September

11, the state governat our ability to respond to an emergency.
Senate Bill 441 addresses two areas of public safety that need attention.
First, SB 441 will allow the appointment of a person within the Departteams
ment of Fire Safety who will oversee preparedness for
across the state to respond to potential bioterrorism or chemical attacks.
We all hope these types of attacks never occur, but as a matter of public safety, we must err on the side of caution. Second, SB 441 forms a
committee to study communications between the state and local governments in such an emergency. Presently, communications between state
agencies, local responders and health care providers is in need of serious
improvement. The committee will report by November 1, 2002 so that any
needed legislation can be introduced next year. The Internal Affairs Committee asks your support on the ought to pass motion. Thank you.

ment has taken a new look

HAZMAT

SENATOR BARNES:

Senator Boyce, I realize that this is a study comgoing to be sent, under Rule #24 to Senate Finance. You know that I have a question. Has your committee been told
when we are going to have that fiscal impact note?

mittee, but this

bill is
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not aware of there being any communications

at that hearing.

SENATOR BARNES: You know that the
ery time one comes in that way?

SENATOR BOYCE: I agree with you.
SENATOR BARNES: Would you beUeve

Chairman

that

I

of Finance says ev-

would

like the

commit-

tee perhaps to... we have two weeks. Senate Finance is going to meet on
the 28'^ of March and this bill will be in front of us on the 28'^ and I sure
hope that there will be a fiscal note with some money in it by the time
it comes to us.

SENATOR BOYCE: I hope so, too.
SENATOR BARNES: Thank you very much Senator.
SENATOR FLANDERS: Senator Barnes asked a great

question of the

Department of Safety. They answered it on page one, line 20 and 21. Is
that going to help you or not? That is the actual figures that will be necessary for this bill to become law.

SENATOR BARNES:

Senator Flanders, the question that I guess that
have for you then is why isn't that in the fiscal note of the bill because
there might be some other expenses other than what is on that line 21
and 20? There might be some other things - that is why I would assume
that is still blank. If that were the case then I would assume that number would be there where the fiscal note is.
I

SENATOR FLANDERS:
tion that

I cannot answer that. I asked exactly the quesyou asked at the hearing and the answer was line 20-22.

SENATOR BARNES: Would you believe that isn't sufficient to satisfy my
curiosity?

SENATOR FLANDERS: I tried.
SENATOR WHEELER: Senator Barnes, when you said that the Finance
Committee... I thought that
until March 28?

I

heard you say that they weren't going

to

meet

SENATOR BARNES: Two weeks from today.
SENATOR WHEELER: These are Senate Bills

and I thought that the
House would be reluctant and perhaps unwilling to accept our bills at
that late time?

SENATOR BARNES:
Maybe you can

Senator Wheeler, I appreciate you bringing
me, Madame Clerk?

SENATOR FRANCOEUR (In
deadline

is

it

up.

clarify that for

March

the Chair):

My understanding is that the

21.

SENATOR BARNES: Well I certainly appreciate your bringing that to
my attention because I was planning on doing this on the 28"', so obviously
be. ..I

week

we

will have to do it before then. The 21'*' is when it is going to
like to continue this conversation.
are meeting next
so this bill is going to have to... any of these Senate Bills that have

would

We

them are going to have to be on this floor by next week,
Committee is going to have to meet before that.
Senator Wheeler thank you very much for waking me up on that.
SENATOR WHEELER: Thank you.

fiscal

notes on

so the Senate Finance
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together and

we

will let every-

one know.

Adopted.
Referred to the Finance Committee (Rule #24).

SB 433, establishing a standardized protocol for interviewing victims of
child abuse relative to developing multi-disciplinary team investigations
of child abuse and neglect. Judiciary Committee. Vote 3-0. Ought to pass
with amendment, Senator Gordon for the committee.

2002-2903S
05/01

Amendment
Amend

the

AN ACT
Amend

title

to

of the bill by replacing

SB 433
it

with the following:

establishing a standardized protocol for interviewing victims
of child abuse.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Section; Child Protection Act; Standardized Protocol for Interviewing Victims of Child Abuse and Neglect. Amend RSA 169-C by inserting after section 38 the following new section:
169-C:38-a Standardized Protocol for Interviewing Victims of Child
Abuse and Neglect. The department of health and human services, in
collaboration with the department of justice, shall develop a standardized protocol for interviewing victims of child abuse and neglect.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-2903S

AMENDED ANALYSIS
requires the department of health and human services, in
collaboration with the department of justice, to develop a standardized
protocol for interviewing victims of child abuse.

This

bill

SENATOR GORDON:

Senate Bill 433 was proposed in order to adopt a
standardized protocol for interviewing victims of child abuse and would
have sought to establish multi-disciplinary child abuse investigation
teams across the state. Compelling testimony received during the hearing clearly indicated the dire need for the immediate development of a
child interview protocol. There is no excuse for any child having to be
interviewed multiple times by unqualified people further traumatizing
the victim. The committee amendment directs the Department of Health
and Human Services, Division of Children Youth and Family Services,
the Agency responsible for child protection to develop this protocol, in
conjunction with the assistance of the highest law enforcement official,
the Attorney General. It is the hope of the Judiciary committee that this
will be accomplished with the priority that is needed. In Rockingham
county, a multi-disciplinary team investigation approach has been working well. They have been blessed by people of vision who have worked
to establish this program with the support of grants and the community
at large, as well as corporate sponsors and a strong regional economy.
That team uses a prosecutorial model. The Judiciary Committee applauds that team for its work. This was all accomplished without a legislative mandate. There are many different designs that can be used for
interdisciplinary teams. What works best for Rockingham county might
not be the best approach for Grafton county. Testimony indicated that
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is currently working to estabUsh a medical model
for that region. The Judiciary Committee feels it would
be inappropriate to promote one model on a statewide basis. Each
county should be free to develop their own teams without a mandate
from the state. Also under the language of the bill, law enforcement would
be given authority to become involved in noncriminal abuse and neglect
cases. Currently they have none. This expansion of law enforcement authority would be a major change in state policy. Because of this concern,
the Judiciary Committee amendment removes this authority. The Judiciary Committee recommends that SB 433 be adopted, ought to pass with

Dartmouth-Hitchcock

team approach

amendment and asks your
Amendment adopted.
the

support.

Thank

you.

Senator Cohen offered a floor amendment.

2002-2971S
05/04

Floor

Amend

the

AN ACT
Amend

title of

the

bill

Amendment
by replacing

to SB 433
with the following:

it

establishing a standardized protocol for interviewing victims
of child abuse and relative to developing multi-disciplinary
child abuse investigation teams.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Section; Department of Justice; Standardized Protocol for Interviewing Victims of Child Abuse and Neglect. Amend RSA 21-M by
inserting after section 8-1 the following new section:
21-M:8-m Standardized Protocol for Interviewing Victims of Child Abuse
and Neglect. The department of justice, in collaboration with county attorneys and the department of health and human services, shall develop
a standardized protocol for local law enforcement personnel to investigate
and interview victims of child abuse and neglect. The protocol shall encourage multi-disciplinary investigations of child abuse allegations and
shall address the need to establish safe and appropriate places for interviewing children.
2 Department of Justice; Grant Applications for Multi-Disciplinary
Team Investigations of Child Abuse and Neglect. The department of
justice shall submit grant applications for federal and private funds
to establish multi-disciplinary child abuse investigation teams in each
county. The department of justice may coordinate applications for funds
with county attorneys, local law enforcement agencies, the department
of health and human services, and appropriate private service orga-

nizations.
3 Effective Date. This act shall take effect 60 days after its passage.

2002-2971S

AMENDED ANALYSIS
This bill requires the department of justice, in collaboration with county
attorneys and the department of health and human services, to develop
a standardized protocol for interviewing victims of child abuse.
The bill also requires the department of justice to apply for grants to
establish multi-disciplinary child abuse investigation teams.

SENATOR COHEN: As
tiple interviews.

Senator Gordon said there is no excuse for mulChildren are victims of sexual abuse and the problem is,
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as Senator Gordon mentioned, there is no clarity, no uniformity. Senator
Gordon suggested that it remain county to county. Allow differences between counties. Well it seems to me as we have talked about on education how to meet our responsibility to New Hampshire's children. We are
talking about New Hampshire's children. We are talking about equal justice for all, not varying from county to county. This language that you are
looking at, restores the original bill with one important change. That is
on line 11 it says "in collaboration with county attorneys and the Department of Health and Human Services". This is a real problem right now
that the children victims are being retraumatized. I will read very briefly
from the testimony of a woman who bravely came forward. I will tell you,
I don't think that we should be in a position to wait until we get brave
people to come forward from different parts of the state, because that may
not happen. This woman was brave enough and it was very difficult for
her to come and talk about it. She is from Windham... to talk about her
daughter who was a victim of sexual assault by a neighbor and at ten
years old she was interviewed three separate times over a six month period. Each interview months apart, all by different personnel. She said,
"I am here today to tell you that the current methods used in the state of
New Hampshire to interview children, especially young children, is severely lacking in cohesion, continuity and compassion". There is no standard for each county to properly interview these victims. What needs to
be done to protect the victims who oftentimes, the victims of child abuse,
a very high percentage of them you know... carrying out, if they are not
treated, they end up becoming criminals later on. There is a direct correlation. You talk to your police about victims of child abuse repeating it.
We can get to these children early on, it is cost-effective. This bill doesn't
spend any money. The part of the bill that was cut out is the part that
requires the Department of Justice to simply submit grant applications
of federal and private funds to establish investigation teams in each county.
The team approach is what we are talking about here. This woman with
her daughter, she talks about the "state police troop didn't have a female
trooper or detective to interview female children of sexual assault". She
said that "the line of dead ends from people who were supposed to help
your child is endless. It is a maze of each group having a different interpretation of what is going to happen in your particular case. One group
would tell us one thing and we would hear a completely different view
from another. None of the views had any consistency with each other. Please
bear in mind that we as a family were already reeling from this crime".
She said that "when the abuse happened the nightmare was just beginning." We need to do what we can to protect children and to have a statewide approach to doing this. This just simply calls for the DOJ to go out
and seek grants to do this. I cannot imagine why we can't do that to have
a collaborative situation where the child is interviewed once. A situation
in Portsmouth works very well, they have someone who is trained, they
have a one-way mirror and there are people who are behind the mirror
who can feed questions in. It results in much better prosecution of these
cases. The state police wanted this woman from Windham to travel two
and one half hours back to the place where she was abused. It is amazing to me that we can't do more than this. I would urge my colleagues, if
we are serious, the amendment... the committee amendment is not sufficient. It delays action on establishing teams. We need to start right away
to establish the teams to get the players to work together, to avoid further trauma to these children. We need to have teamwork here to protect
the children and have better prosecution. The state's children, as I say.
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deserve equal justice not varying from county to county. This is a probeasily address now. Again, this floor amendment that I
offer doesn't cost anything. I would ask my colleagues to please support
this and do the right thing and let's move it on to the House. Thank you.

lem that we can

SENATOR BARNES:

Senator Cohen, this 433

is

your

bill,

you're the

prime sponsor of it?

SENATOR COHEN: Correct.
SENATOR BARNES: And this amendment that you have put out is your
amendment?

SENATOR COHEN: Yes.
SENATOR BARNES: Could you just brief me on what this

does that this

doesn't do?

SENATOR COHEN: The difference is if you look at the amendment.
you very much

for

asking that.

If you look at

the

.

.thank

amended version on page

nine in your calendar, it cuts it off on line 13 on the bill, "investigating interview victims of child abuse and neglect." What I am doing here is adding back the original language with one minor adjustment. I added onto line
11 "in collaboration with county attorneys and the Department of Health
and Human Services" to make sure that they work together. This isn't a turf
issue here. This is about protecting kids. Then it is also the second part, line
16 down, "requiring the Department of Justice to apply for grants in private and federal funds." The police chief in Portsmouth believes, I don't
know if this is true, but he believes that there is federal funding available
for this. Let's go out and look for it.

SENATOR BARNES: Thank
to

you Senator Cohen, that was very helpful
me. Are you on the committee that heard this?

SENATOR
SENATOR
SENATOR
SENATOR
this

COHEN: No.
BARNES: This went to Judiciary correct?
COHEN: I used to be on there, I wish that I still were.
BARNES: Did you talk to anybody on the committee about

amendment?

SENATOR COHEN:

Well this is the amendment... it happened fairly
quickly. This is the original version of the bill. I just improved it by adding the "collaboration between departments".

SENATOR BARNES: Oh, okay. Thank you very much. Senator Cohen.
SENATOR COHEN: Thank you for asking.
SENATOR GORDON: I just want to give a committee perspective on
As

indicated in the initial analysis that these are the concerns.
am going to speak against the amendment. The first
part of Senator Cohen's amendment is covered in the amendment which
is the committee amendment, and that is that we absolutely agree that
there needs to be a protocol for interviewing victims. Now one of the
issues in here is that this protocol is going to apply to all abuse and
neglect victims. Who has primary responsibility for abuse and neglect
in this state? The Department of Health and Human Services, the Division of Children, Youth and Families - they are the ones that are responsible. The approach that this is taking is the prosecutorial approach
which is the approach which is used in Portsmouth, which means that only
law enforcement officials would develop the protocol. As you know,
this.

The

I

first part... I
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officials do not become involved in all abuse and neglect
They become involved in those cases that involve criminal activity. At least that is as it is under today's standards. Now what the Department of Health and Human Services testified at the hearing was,
that this would give them authority where they have not had authority
before and basically what our civil proceeding... civil and abuse neglect
cases as opposed to criminal abuse and neglect cases. So the committee

law enforcement
cases.

took the point of view, I think supported by the social service agencies
that were represented there, that the person that should be developing
the protocol or the agency that should be developing the protocol is the
Department of Health and Human Services, with the assistance of the
Department of Justice because they are involved in some of the abuse
and neglect cases. To me, that makes all the sense in the world. Frankly,
I think that is the right approach as opposed to have the highest law
enforcement official do it in all cases. That is why the committee did
what it did. The second issue is the issue of the multi-disciplinary
teams. Yes it works very well in Rockingham county, but I have to tell
you... Rockingham county said that they need to expand... and this protocol would be for the entire state for interviews, so that is not an issue.
Then the second issue is, the multi-disciplinary teams. Now how many
counties came there and said that they wanted to have one? There was
only one county represented at that hearing and that was Rockingham
county that already has one. There weren't other counties there saying that they would like to have one too. So we did not hear any testimony about a need in other parts of the state. All we heard was from
Rockingham county saying that it worked from them and you ought to
make it enforced onto other people in the state. Now the issue of the
Department of Justice submitting applications, I didn't know that we
had to authorize them to do that. To hear that if the Chief in Portsmouth
knows that there is money available and isn't applying now, then I am
wondering why? So I think that the committee amendment does what
we heard the testimony support, and that is that it will create a protocol for interviewing abuse and neglect victims in the state which is in
fact needed, which is an issue that we have all addressed here before and
have supported. We should continue to support that and we should support that strongly. It isn't a question whether that should be done. That
should be done. The only question is, who should take responsibility for
that? The people we have given responsibility for child protection or law
enforcement?

SENATOR WHEELER: Senator Gordon, I understand your issue about
having the Department of Health and Human Services take the lead on
this, but I don't understand the concern that you expressed about not
wanting the protocol to encourage multi-disciplinary investigations. The
way that I read that... I have two questions: Did anyone from other counties come in and oppose this?
SENATOR GORDON: No. We had no testimony,

to the best of

my knowl-

edge, from other counties.

SENATOR WHEELER: My

second question is: Where do you see the
problem with having the protocol encouraging multi-disciplinary investigations if nobody testified against it?
SENATOR GORDON: Basically this is my view and I can only speak to
my view on this. The only protocol that we have addressed in this bill
was the protocol for interviewing victims. That is the only protocol that
this bill addresses. The rest of it is a question of how do you deal with
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issues involving abuse and neglect in your local communities? Now
Rockingham has a model which is a prosecutorial model. I think that
there are some concerns about that. I believe that there are social service agencies in this state that are concerned about that today. The reason that they are concerned about that today is because if I understand
the logic well, the basic assumption is that there are kids who are involved in abuse and neglect. By virtue of the fact that they are victims
of abuse and neglect, there is a higher probability that they may become
engaged in delinquency and criminal activities in the future; therefore,
if we give police agencies information with regard to the abuse and neglect and then have them have access to that information, that they can
monitor or track this child through the process and put them in a position where they will know what offenses they had as juveniles or what
circumstances they had and make it easier for law enforcement to prosecute them in the future. I don't happen to agree with that model personally because you know, you know as well as I do that there are two
processes in this state. There is a civil process for abuse and neglect that
has low standards for proving that someone is a perpetrator, it is just a
preponderance of the evidence, rules of evidence are relaxed. Generally
you don't have a victim in the courtroom. The proceedings are closed in
this state. There is a whole TAPE
fourth amendment, and
the sixth amendment and the seventh amendment. What this system
does is it mixes those and it takes that civil process and mixes it with
criminal process. I've got to tell you that as an attorney, I have some real
concerns with that in terms of protecting peoples rights. But that is the
model that they are using and it seems to be working for them. If it works
for them, I guess that I am not Rockingham county and I am not going
to object to that. Now I know that in the north country at DartmouthHitchcock they are looking at a medical model. Looking at treating kids
and saying that there is root causes to these problems and we need to
address the root causes, which is a remedial approach as opposed to
prosecutorial approach. I happen to be more sympathetic to that approach. They are developing that up there. The second part of this
says... the only thing that I can see is that there is an effort on the part
of the people who are doing a very good job in Rockingham county. What
they are is, they want to push this out to the entire state. I say maybe
that is good, but I think that the rest of the state ought to be telling us
that is what they want to have happen as opposed to Rockingham county
telling us "you should be doing that".

CHANGE

SENATOR WHEELER: Thank

you Senator Gordon, one quick further

question. Why did you eliminate having the protocol addressing the need
to establish safe and appropriate places for interviewing children?

SENATOR GORDON:

I would think that that would be part of the proalthough you know that I am an advocate of that to begin with. I
am an advocate for filming in the entirety and doing the whole thing. I
certainly would have no objection to having that in there.

tocol,

SENATOR WHEELER: Thank you.
SENATOR FERNALD: Senator Gordon, we have
cussion, you and I, in committee. I am looking at

had some of this disthe bill and our committee amendment and Senator Cohen's amendment which sort of restores the bill. I find myself in agreement with both of you. I have a
question for you and then I will probably going to ask Senator Cohen the
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thing. I believe that we did the right thing in committee when we
said that this protocol is going to be coming out of the division with assistance from the Department of Justice rather than the original bill
which didn't have... really put the Department of Justice at the head
of the team. I agree with Senator Wheeler that it might be an improvement to keep in a sentence that says that the protocol should
include "establishing safe and appropriate places for interviewing children". I think that I agree with Senator Cohen that there is some
benefit to leaving in what was originally section two of the bill which
was: "A requirement of the Department of Justice try to get some grant
applications in to see more multi-disciplinary teams". So my question
to you is: how would you feel about a floor amendment that keeps
section one the way that we amended it in committee and add a sentence at Senator Wheeler's suggestion on safe and appropriate places,
and put section two back in?

same

SENATOR GORDON: I guess that I don't really have any problem with
the safe and appropriate places. In fact, I think that I intended, when
we made the amendment, that would to be included. I guess that I would
want to hear from the Department of Justice. As you recall, I don't believe that they testified at this hearing.
SENATOR FERNALD: That is correct.
SENATOR GORDON: What we would

be doing

is

basically putting a

them which they may not want. I guess what I would
why it would be the Department of Justice and not the... if

responsibility on
like to

there

hear

is

some reason why the

is

local entity can't do that?

SENATOR FERNALD:

Senator Gordon, what do you think about tabling
Cohen can quickly try to find out from the Department of Justice if they have an objection to section two of the original bill, so that we might actually then do such a floor amendment a
little later today?
this bill so that Senator

SENATOR GORDON:

think that

I

if

we

did

it

later today that

might be

helpful.

SENATOR FERNALD:
Senate

Bill that

we

SENATOR GORDON:
knew

I

think that there

is

a requirement where

it is

a

act quickly.
I

would certainly be willing

to do that as long as

we were going to be taking action again later today.
Senator McCarley moved to have SB 433, establishing a standardized

I

that

protocol for interviewing victims of child abuse, laid on the table.

Adopted.

LAID

ON THE TABLE

SB

433, establishing a standardized protocol for interviewing victims of
child abuse.

Recess.

Klemm in the
SB 435-FN, requiring
Senator

Chair.

the supreme court to establish a mental health
court pilot program in the Cheshire county district courts. Judiciary Committee. Vote 3-0. Ought to pass with amendment. Senator Fernald for the
committee.
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2002-2904S
09/10

Amendment to SB 435-FN
Amend the title of the bill by replacing it with the following:
AN ACT requiring the supreme court to establish a mental health court
pilot

program

in the

Keene

District Court.

Amend

the bill by replacing all after the enacting clause with the following:
1 Purpose. The purpose of the mental health court pilot program in the
Keene District Court is to maximize cooperation between the mental
health treatment system and the criminal justice system. The program
is intended to achieve the following outcomes for the mentally ill misdemeanant populations: faster case processing time, improved access to
public mental health treatment services, improved well-being, and reduced recidivism. An important outcome which this program may achieve
for the larger community is improved public safety.
2 Mental Health Court Pilot Program to be Established in the Keene
District Court. The supreme court shall establish, through the adoption
of rules, a mental health court pilot program in the Keene District Court.
The mental health court shall hear misdemeanor cases involving mentally ill persons and divert such persons, when necessary, from the criminal justice system to appropriate mental health treatment programs and
services.
3 Legislative Oversight

Committee.
L There is established a legislative oversight committee to study and
make recommendations on the mental health court pilot program in the
Keene District Court, established in section 2 of this act.
n.(a) The members of the legislative oversight committee shall be
as follows:
(1)

Three members of the senate, appointed by the president of

the senate.
(2) Three members of the house of representatives, appointed by
the speaker of the house.
(b) Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
in. The legislative oversight committee shall study the mental health
court pilot program and make recommendations on its continuation, funding, and expansion to other counties.
IV. The members of the legislative oversight committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting of the committee shall be held prior to October 1, 2003.
V. The legislative oversight committee shall report its findings and
any recommendations for proposed legislation, including any recommendations for the continuation, funding, and expansion of the pilot program, to the senate president, the speaker of the house of representatives, the senate clerk, the house clerk, the governor, the chief justice
of the supreme court, the administrative justice of the district courts,
and the state library on or before January 1, 2004.
4 Repeal. Sections 1-3 of this act, relative to the mental health court
pilot program in the Keene District Court and the legislative oversight
committee, are repealed.
5 Effective Date.
I. Section 4 of this act shall take effect January 1, 2005.
II. The remainder of this act shall take effect January 1, 2003.
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2002-2904S

AMENDED ANALYSIS
requires the supreme court to establish a mental health court
pilot program in the Keene District Court. The mental health court shall
hear misdemeanor cases involving individuals with mental illness.

This

bill

SENATOR FERNALD: This bill we heard in Judiciary and we had a whole
who came form Cheshire county to speak in favor of
program. The idea would be for this mental health court to hear
misdemeanor cases. It is modeled... and as a result of a study of a program
that was in Seattle, Washington that has proven to be very effective. What
we have found from experience here and in Washington and other places
as well, is that many of the people in our jails have mental health issues
and they are not receiving the treatment that they should while they are
in jail and that a more appropriate use of resources as well as a better
approach to the problem that presents itself in court is to divert these
people to the mental health system rather them sending them to jail where
their problems are not being addressed and we pay $25,000 a year to incarcerate somebody. What we heard in committee is that the prosecutors,
the county attorney's, this is not taking away their discretion. If they are
bound and determined to take someone through the court process and put
them in jail, then they don't have to participate in this diversion. It is a
cooperative effort of prosecutors and mental health and police where they
feel that they have a case that should properly go to the mental health
system rather than to jail. We have an amendment to clarify... originally
it said it was going to be Cheshire county and we realized that the Jaffrey,
Peterborough district court is technically a Cheshire district court and
there wasn't an intent that it apply there so we have amended it in
your calendar to provide that this would only be a pilot program in
Keene district court, which is almost all of Cheshire county. It is where
all of the mental health agencies have their offices in Cheshire county
so that it would be efficient for them to do it that way and see how this
pilot program would work right there. Thank you very much. We urge
your support.
delegation of people

this pilot

SENATOR

WHEELER: I also want to commend the Judiciary Committee for a good hearing on this and for a positive vote. I hope that the
Senate will follow that lead. This is the result of a study committee. It
became apparent during the deliberations of the study committee that
the people in Keene really want to go ahead with this. It is all the affected people in Keene who are extremely eager. The question that came
up about due process: person would have to voluntarily agree to have
this approach of treatment rather than the more regular approach. So
it doesn't take away a person's rights.
person is still going to have to
be accountable for his or her actions. It just puts in the treatment component that the honorable Senator from Bristol referred to during the
course of the discussion of the previous bill.
question is: the people
testifying, they were asked if they needed money? This bill has one of
those never submitted fiscal notes, and they said that they didn't need

A

A

My

any money to do this, but by having us pass the bill, it would enable
them to apply for federal funds which are going to be available and that
this would give more authority for their application for federal funds.
So my question is: would it be possible not to send this bill to Senate Finance since they haven't asked for any money and don't expect any
money and there has never been a fiscal note drafted?
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SENATOR BARNES: Mr. President, seeing that Senator Wheeler has
gone on the record saying that there is no money in this bill, I would
request that her request be honored by you.
SENATOR JOHNSON: I had a bill yesterday to estabhsh a pilot program
on mediation, and when we heard from the Manchester district court
that with the hiring freeze they are not able to put it forward at this time
because they are short two people and they just couldn't do it. I was just
wondering if these pilot programs are going to be subject to that?
SENATOR WHEELER: Thank you Senator Johnson. My response to that
that they don't need any new people to do this. They have the people
and they have been working on it. Having the bill be presented
gave them the impetuous to establish a deadline and to get going, but they
don't need to spend any new money or to hire any new people.
is

in place

SENATOR JOHNSON: Thank you.
SENATOR EATON: I would also like

to add that I spoke to the district
court judge and to some of the agencies over there and to my understanding, too, this would not cost them anything at this point. What one
of the prosecutors was also telling me was that they really do try to do
this like on Fridays, they reserve specific time for mental health court.
This is kind of recodifying what they are doing now.

Amendment adopted.
Ordered to third reading.

SUSPENSION OF THE RULES
Senator D'Allesandro moved that the Rules of the Senate be so far suspended as to hear a committee report not advertised in the Senate Calendar.

Adopted by the necessary 2/3 vote.
SB 446, and act relative to rights and protections for New Hampshire
national guard members called to state active duty. Executive Departments and Administration Committee. Vote 5-0. Ought to pass. Senator
D'Allesandro for the committee.

SENATOR D'ALLESANDRO:

I

rise

on behalf of the Executive Depart-

ments and Administration Committee that SB 446 ought to pass. This
legislation protects New Hampshire National Guard members called to
active duty from discrimination in employment and re-employment. This
bill also grants them the same rights as are provided for federal military service. The role of the National Guard has changed much and it
is important in this day and age to support our guard members as they
continue to protect our state and country. For these reasons, the committee voted unanimously that this legislation ought to pass and hope
the Senate does the same.

Thank

you.

Adopted.
Senator Barnes offered a floor amendment.

2002-2976S
01/10

Floor

Amend RSA
it

110-C:2,
with the following:

L Any person who
a period of 30 days or

I

Amendment

to

SB 446

as inserted by section

1

of the

bill

by replacing

shall be called by the governor to active duty for
more as a member of the state guard or national
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guard or as a member of the

militia, shall be afforded the same civil
protections, rights, privileges, benefits and relief, accorded under the
Soldiers and Sailors Civil Relief Act, 50 U.S.C. Section 500 et seq., and
Section 560 et seq., as if they had been called to federal active duty in
the service of the United States.

2002-2976S

AMENDED ANALYSIS
provides protection from discrimination in employment and reemployment for New Hampshire national guard members called to state
active duty. The bill also contains provisions for the same civil relief,
rights, defenses, benefits, and protections for New Hampshire national
guard members called to state active duty for a period of 30 days or more
as are provided for federal military service.

This

bill

SENATOR BARNES:

I rise to offer an amendment. It is a very simple
All this amendment does, when you get your hands on it.
Everybody got their hands on it? "Any person who shall be called up by
the governor" and here is what has been added, "for a period of 30 days
or more". There was some concern out there that if they were called up
for a weekend to fight a forest fire that this might kick in and I think

amendment.

that it is a legitimate concern by some folks. I think that the 30 days is
very realistic, personally. I would hope that my colleagues would agree
with. I think that the National Guard men and women would be more
than happy to see it that way.

Floor

Amendment adopted.

Ordered to third reading.

SB 445-FN,

relative to a limited right to a jury trial for certain

minors

commitment to an adult correctional facility. Judiciary CommitVote 3-0. Ought to pass with amendment. Senator Fernald for the

prior to
tee.

committee.

2002-2955S
04/01

Amendment
Amend

the

bill

by replacing

to

all after

SB 445-FN
the enacting clause with the

fol-

lowing:
1 New Paragraph; Delinquent Children; Limited Right to a Jury Trial.
Amend RSA 169-B:19 by inserting after paragraph Ill-a the following

new paragraph:
Ill-b.(a)

A minor who

meets the

criteria for

commitment

to

an adult

correctional facility pursuant to RSA 169-B:4, RSA 169-B:19, III, or RSA
169-B:19, Ill-a, and whose disposition includes an order of conditional
release extending beyond the juvenile's seventeenth birthday, or suspended, deferred, or imposed incarceration at an adult correctional facility shall not be committed without first being afforded the right to a
jury trial or waiving the right to a jury trial.
(b) Any minor sentenced after a contested adjudicatory hearing to
an order of conditional release extending beyond the juvenile's seventeenth birthday or suspended, deferred, or imposed incarceration at an
adult correctional facility may, after the disposition is issued, request a
de novo trial before a jury. To obtain a de novo jury trial under this chapter, the juvenile shall file a written request in the clerk's office within 3
days of the dispositional order. A copy of the written request shall also be
provided to the local prosecutor and the county attorney. The request shall
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be given priority on the court's calendar. Whenever possible, any such
hearing shall be held in a district court building equipped with jury capability. It shall be conducted by a district court judge specially assigned
by the administrative judge of the district court. The jury panel shall be
chosen from the jury pool of the superior court serving the county in which
the court

is

located.
in

The court

which the petition originated shall retain jurisdiction over all matters and orders pertaining to the placement, suspension,
and treatment of the juvenile during the pendency of the pre-trial and
trial proceedings. The request for jury trial shall not suspend any provisions of the original court's order regarding placement, supervision, evaluation, or treatment. All other orders shall be vacated pending the de novo
jury trial. The judge assigned to conduct the jury trial shall have authority to preside over the jury trail, decide trial management issues, and rule
on all pre-trial and post-trial adjudicatory findings. In the event the juvenile waives the right to jury trial after the case has been specially assigned, the case shall be returned to the court in which the petition originated for continued action pursuant to this chapter.
(d) In the event the jury returns a finding of not true on all charges,
the dispositional order in its entirety shall be vacated. In the event the
jury returns a finding of true on one or more of the charges, the trial judge
shall review and may reinstate or modify only those portions of the dispositional order made by the originating court suspended under this section during the pendency of the de novo process. In all other respects, the
original dispositional order shall remain in effect.
(e) The provisions of RSA 169-B:34 through 169-B:38, relating to
confidentiality of proceedings and records, shall apply to all de novo trials conducted pursuant to this section.
2 Effective Date. This act shall take effect January 1, 2003.
(c)

2002-2955S

AMENDED ANALYSIS
provides that a minor adjudged delinquent whose disposition
includes an order of conditional release extending beyond the juvenile's
seventeenth birthday, or suspended, deferred, or imposed incarceration
at an adult correctional facility shall have the right to a jury trial prior
to such incarceration.

This

bill

SENATOR FERNALD:

bill arose out of a Supreme Court case.
a juvenile has committed a serious crime, they
can be sentenced to a period of incarceration in YDC and if the period
of incarceration extends beyond their 17'^ birthday, then they get transferred on that day from YDC to state prison or jail. There was a Supreme
Court case where the issue was that if you were going to send someone
to jail don't they have a right to a jury trial? The Supreme Court said
yes. So this bill was drafted to deal with that issue that we need to provide in our statute for the procedural process for juveniles who may end
up with a sentence that extends beyond their 17"^'' birthday to have a trial
by jury before they would have this sentence imposed. This bill does
that. We have an amendment which replaces the entire bill which you
have in your packet. The amendment is something that came out of a
whole group of people between Senator McCarley and district court and
so forth, working on this. They all came in and told us that they worked
out all of the details and that this works. The way that the process would
work if we passed this bill is that we would indeed do the adjudicatory

Under our juvenile law

This

if
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hearing in juvenile with no jury, and find out whether, in the judges opinion, based on the evidence, the charges are true and the child should then
be incarcerated. Then when you reach that point, then the child, the juvenile has the chance to apply for a jury trial and do it all again. That
appears to be the best approach rather than having a jury trial in every
single one of these cases where incarceration at YDC is a possibility. So
we have considered this bill and we ask your support. Thank you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB 455-FN-A,

relative to funding for district and probate court security.
Judiciary Committee. Vote 3-0. Ought to pass with amendment, Senator Gordon for the committee.

2002-2956S
09/10

Amendment
Amend

the

bill

by replacing

to

all after

SB 455-FN-A
the enacting clause with the

fol-

lowing:

Transfer of Funds from Escrow Fund for Court Facility Improveto District and Probate Security. Notwithstanding the footnotes
to 2001, 130:1.02, 01, 06 and the provisions of RSA 490:26-c, the supreme
court may transfer up to $700,000 from the escrow fund for court facility improvements to 2001,130:1.02, 01, 06, class 90 for district and probate court security. To reimburse the escrow fund for court facility improvements for the amount transferred under this section, the courts
shall increase each entry fee by $5 until the total amount transferred
for district and probate court security is reimbursed to the escrow fund.
The commissioner of administrative services shall notify the supreme
court when the escrow fund has been fully reimbursed and, within 30
days of such notice, the court shall decrease each entry fee by $5.
2 Effective Date. This act shall take effect July 1, 2002.
1

ments

2002-2956S

AMENDED ANALYSIS
This bill authorizes the supreme court to use up to $700,000 in the
escrow fund for court facility improvements for district and probate court
security, and provides that each court entry fee shall be increased by $5
until the amount used for district and probate court security is reimbursed to the escrow fund.

SENATOR GORDON:

Senate Bill 455 deals with the issue of court seessence does three things: One, it removes a footnote in current legislation that prevents the transfer of funds between accounts
within the court system to provide additional funds for security. Second,
it provides a sum of $300,000 for court security immediately, coming out
of two unexpended capital appropriations, one for new halfway houses
and the other for preliminary design of expanded correctional facilities.
Finally, it appropriates the sum of $700,000 for ongoing security. Those
funds to be taken from the escrow fund for court facility improvements.
That escrow fund would be reimbursed by a $5 increase in the filing fees
in the court which would continue as long as it takes in order to reimburse the fund.
curity. It in

SENATOR DISNARD: Senator Gordon, you mentioned in the first part
of your presentation a source of funding... would that money and a second source of funding... the second source would be replaced?
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SENATOR GORDON: That is correct.
SENATOR DISNARD: Would the first source be replaced?
SENATOR GORDON: I am sorry. I forgot that the amendment
that portion out.

I

takes

apologize.

SENATOR DISNARD: Thank you.
SENATOR BELOW: This is to clarify

I

think that the committee does

recommend an amendment which is on page 11 of today's calendar that
takes away the first two sections of the bill and keeps in the $700,000
appropriation for next year which is less than what the Senate had actually passed in its version of the budget, but it would allow the district
and probate courts to significantly improve their security, which I think
is very important for both public safety and the sort of dignity of the
court. Thank you.

SENATOR D'ALLESANDRO: Senator Gordon, will the increase in fee
be enough to replace the one-time monies that are taken from the two
capital accounts or will there be an ongoing deficit?

SENATOR GORDON: It will not be enough to replace
is my understanding. So there will be an ongoing

That

it

in one year.

deficit into fu-

ture years.

SENATOR BARNES: Senator Gordon, have you gone to page two of what
have in my hands and what is going to the Finance Committee?
SENATOR GORDON: Yes.
SENATOR BARNES: This will be in front of the Finance Committee next

I

Tuesday, on the 19'^. Are we going to have something telling us what the
fiscal note is, if in fact there is one?

SENATOR GORDON: I would certainly hope so Senator Barnes.
SENATOR BARNES: I certainly do too sir. Thank you very much Senator.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

567-FN-L, extending the reporting date of the commission for the
development of a statewide protocol for interviewing victims of sexual
assault crimes. Judiciary Committee. Vote 3-0. Ought to pass. Senator
Roberge for the committee.

SENATOR ROBERGE: House Bill 567 extends from November 1, 2001 to
November 1, 2002, the reporting date of the commission for the development of a statewide protocol for interviewing victims of sexual assault
crimes. Under the protocol being considered by this commission, there
would be benefits established for both the perpetrators and victims as
there would be no conflicting interviews, the process would be sensitive,
the process would be minimized to reduce trauma, and this process would
afford an ability for all parties to be heard. The Judiciary Committee
recommends ought to pass.
Adopted.
Referred to the Finance Committee (Rule #24).

HB

137, establishing a committee to study the definition of domicile for
voting purposes. Public Affairs Committee. Vote 4-0. Ought to pass with
amendment, Senator Barnes for the committee.
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2002-2861S
03/01

Amendment

Amend

the

bill

HB

to
137
by replacing section 2 with the following:

Membership and Compensation.
I. The committee shall consist of 5 members

2

of the house of representatives, appointed by the speaker of the house of representatives.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.

Amend

by replacing section 5 with the following:
shall report its findings and any recommendations for proposed legislation to the speaker of the house of representatives, the senate president, the house clerk, the senate clerk, the governor, and the state library on or before November 1, 2002.
the

5 Report.

bill

The committee

SENATOR BARNES: I rise to recommend on behalf of the Public Affairs
Committee that HB 137 ought to pass as amended. This bill establishes
a study committee to examine the definition of "domicile" for the purpose
of voting. During the hearing, Secretary of State Bill Gardner said that
this would be a very complex issue to study, as the courts have ruled that
your primary domicile is a "state of mind". As amended, this study committee will be a House study committee specifically, with no Senate representations. The sponsor of the bill was not opposed to this amendment.
There are an adequate number of Representatives that wish to serve on
such a committee. Therefore, the Public Affairs Committee recommends
that this bill be voted ought to pass as amended. Thank you.

SENATOR EATON:
I

In earlier discussions, talking about the amendment,
would recommend that we vote down the amendment and to pass the

bill

as

it

was

originated.

SENATOR WHEELER:

I would like to speak to Senator Eaton's suggesand suggest that this is an issue... the domicile issue for voting is
one that we have talked about in this chamber before we voted on it. I

tion

think that it is of significant importance... of 'such' significant importance
that it would be too bad to have only House members addressing the
study even though we don't really want to be on more study committees.
So I would support Senator Eaton's suggestion that we vote down the
committee amendment and support the original bill.

Amendment

failed.

Senator Barnes moved ought to pass.
Adopted.

Ordered to third reading.

HB

266, establishing a committee to study recodification of the election
laws. Public Affairs Committee. Vote 4-0. Ought to pass with amendment. Senator Roberge for the committee.

2002-2862S
03/01

HB

Amendment to
266
the bill by replacing section 5 with the following:
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the speaker of the house of representatives, the senate president, the house clerk, the senate clerk, the governor, and the state library on or before November 1, 2002.

Amend
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SENATOR ROBERGE: I rise to recommend on behalf of the Public AfCommittee that HB 266 ought to pass as amended. House Bill

fairs

266 establishes a committee to study the recodification of the election
laws. The election laws have not been recodified since 1979 and with
all of the technological advancements that have taken place, it would
make good sense to look into putting laws into place that make the
format easier to read and interpret; therefore, the Public Affairs Committee recommends that this bill be voted ought to pass as amended.
Thank you.

Amendment adopted.
Ordered to third reading.

HB 498, relative to standards for records filed with a registry of deeds.
Public Affairs Committee. Vote 3-0. Inexpedient to legislate, Senator
Roberge for the committee.

SENATOR ROBERGE: I defer to Senator Burns.
SUBSTITUTE MOTION
Senator Burns moved to substitute ought to

pass for inexpedi-

ent to legislate.

SENATOR BURNS: The reason that I am moving ought to pass is because
you accept that, an amendment which is taking a
1000 which is on the international paper land. It is a tax
exemption. The papers will probably pass on that before we get HB 1000
signed into law. It is important that we do that. So if you accept ought to
pass then I will offer my floor amendment.
I

want

to offer, after

section of

HB

Adopted.
Senator Burns offered a floor amendment.
Sen. Burns, Dist. 1
Sen. Holhngworth, Dist. 23

2002-2963S
06/01

Floor

Amend

the

AN ACT

title

Amendment

of the bill by replacing

to HB 498
with the following:

it

exempting the Connecticut Lakes Headwaters Tract from the
real estate transfer tax.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Exemption From Real Estate Transfer Tax. The provisions of RSA
78-B shall not apply to transfers of real estate or any interest in real
estate to or from any organization exempt from federal taxation under section 501 of the United States Internal Revenue Code of 1986,
as amended, that are necessary to achieve the purchase of a certain
tract of land and related conservation easements located in Pittsburg,
Clarksville and Stewartstown, New Hampshire, known as the Connecticut Lakes Headwaters tract. The exception provided in this section shall apply only to the exempt organization. Any non-exempt sellor,
grantor, assignor, transferor, or purchaser of any real estate or interest in real estate shall be liable for the payment of the tax imposed
by RSA78-B:1.

2 Effective Date. This act shall take effect

upon

its

passage.
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2002-2963S

AMENDED ANALYSIS
exempts federal tax exempt organizations from the New Hampshire real estate transfer tax for any transfers of real estate or interests
in real estate that are necessary for the purchase of land and conservation easements in the Connecticut Lakes headwaters tract.
This

bill

Recess.

Out of Recess.

SENATOR

BURNS: This amendment is to ensure that the real estate
transfer exemption would apply to the purchase of the IP land by the Trust
for Public Lands. The trust is purchasing the land and holding it so that
the state can purchase it at a later date. Without this bill they would not
be exempt for nearly one half million dollars in real estate transfer fees.
As a comparison, if the state were purchasing the land directly instead
of through the trust, it would be exempt from the tax according to RSA
78-B: II. The $500,000 will actually be received by the state because Lyme
Timber and International Paper will actually be paying the halves on two
transactions so that we will be able to get that money. We are a little
1000 into law. So it is
worried that the deed will pass before we get
important that we do this today and get it sent to the governor so that
this can be taken care of.

HE

SENATOR HOLLINGWORTH: This is the state... would have been paying for a transfer tax in real estate and that is not necessary since the
state is exempt from that. We will pick up the other amount of the transfer tax on the other buyers. I just want to make sure that everyone is
clear that it would be rather foolish for us to be taxing ourselves and we
need to take action before the 28'^ or the 29"".
Amendment adopted.

Floor

Ordered to

third reading.

HB 712-FN, relative to the coordination of state, regional, and local planning

efforts. Public Affairs

amendment. Senator Barnes
2002-2687S

Committee. Vote

4-0.
for the committee.

Ought

to pass

with

05/09

HB

712-FN
Amendment to
the bill by replacing section 3 with the following:
3 State Development Plan; Consultation with Local and Regional Planning Commissions Required. Amend RSA 4-C:2, II to read as follows:
II. In preparing the state development plan, the office of state planning shall consult with the chief executive officers of the various departments and agencies of state government [ with responsibilities which are
relevant to economic development ]. The office may also consult with officials of regional planning commissions and regional and local planning
and development agencies [ and representatives of business and industry ],
local officials, representatives of the business and environmental
community, and the general public

Amend

Amend RSA

9-A:l, IV as inserted by section 4 of the bill by replacing it
with the following:
IV. The comprehensive development plan shall serve as the basis for
policy and program development by the various departments of state
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and regional plan-

ning commissions and local planning boards are encouraged to
develop plans which are consistent with the policies and priorities established in the comprehensive development plan.

Amend RSA 36:47,

III as inserted by section 8 of the bill by replacing it
with the following:
III. In preparing a comprehensive plan for the development of the
region within its jurisdiction, each regional planning commission may
use the framework for the state's comprehensive development plan in
RSA 9-A:l, III as the basis for its plan. Such plan shall be updated every five years or sooner if desired by the regional planning commission.
Prior to its adoption, the plan shall be distributed to every library, planning board and board of selectmen/aldermen/city council in each of the
communities within the region, and to the office of state planning. The
regional planning commission shall address in writing all comments received prior to the publication of a final draft. A public hearing shall be
held by the regional planning commission with 30 days' notice published
in all newspapers of general circulation in the region, and shall state
where the document can be viewed, the time and place of the public hearing, and shall allow for written comments. For each regional plan, the
office of state planning shall offer comments as to its consistency with
the state plan. The first regional development plans affected by this statute shall be adopted within five years of the effective date of this paragraph and renewed at least every five years thereafter.

2002-2687S

AMENDED ANALYSIS
This bill coordinates state and local land use planning efforts through
increased consistency in the structure of master plans developed at the
state, regional

and

local level.

SENATOR BARNES: I rise to recommend on behalf of the Public Affairs
Committee that HB 712 ought to pass as amended. House Bill 712 promotes better coordination and communication between state, regional and
local planning commissions. The amendment to this bill was accepted to
ensure no possible conflicts with the New Hampshire constitution, article
28-a relative to the requirements of regional planning commissions. This
bill has full support from the New Hampshire Office of State Planning. The
committee therefore, recommends that HB 712 ought to pass as amended.

Thank

you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

TAKEN OFF THE TABLE
Senator Eaton moved to have SB 439, relative to the membership of the
information technology management advisory board, taken off the table.

Adopted.

SB

439, relative to the membership of the information technology management advisory board.
SENATOR EATON: Senator Below read to this bill earlier this morning.
I have an amendment to add to this. At this time the municipal and county
representatives do not have a vote on what goes on in the information
technology management advisory board. They have been on it for some
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time and also deal with how the state deploys the technology on a dayto-day basis at their levels and they contribute to all of the meetings and
information that helps both state and county municipals connect. The bill
was a request from the governors office. I have spoken to the governor's
office and they have no objection to these two being added on for the voting members of that board. Once we do pass that, I will offer the floor

amendment.

SENATOR KLEMM (In the
ing that we vote
tional one?

Chair): Senator Eaton, are you recommendor is this an addi-

down the committee amendment

SENATOR EATON: It is in addition to.
SENATOR BELOW: I was just going to
for the

committee amendment and

I

say that I would urge support
would also support Senator Eaton's

amendment. The clerks in the counties are very... should be involved
with technology management, particularly information technology working with the state because obviously as a subdivision of the state we have
a lot of coordination. I appreciate Senator Eaton for coming forward with
the amendment. Thank you.

SENATOR

MCCARLEY: Senator Eaton, is your floor amendment going
to allow all of these new people, as well as the people that are currently
serving, to all be voting members?

SENATOR EATON: Only the municipal and county representatives.
SENATOR MCCARLEY: So we are not going to allow the elected officials or the other individuals that are in this part?

SENATOR EATON: Correct.
SENATOR MCCARLEY: That you.
is on the adoption
Amendment adopted.

Question

of the committee

amendment

(#2901).

Senator Eaton offered a floor amendment.

2002-2961S
05/10

Floor

Amend

the

bill

by

Amendment

to

SB 439

replacing all after the enacting clause with the fol-

lowing:
1 Information Technology Management Advisory Board; Membership;
Voting Status. Amend RSA 21-1:71, II(j) and (k) to read as follows:
(j) One representative of municipal government, [ who shall serve as
a non-voting member, appointed by the governor for a three-year term.
(k) One representative of county government, [ who shall serve as
a non-voting member, ] appointed by the governor for a three-year term.
2 New Subparagraphs; Department of Administrative Services; Information Technology Management Advisory Board; Members Added. Amend
RSA 21-1:71, II by inserting after subparagraph (k) the following new
subparagraphs:
(1) Two state senators, who shall serve as non-voting members, appointed by the senate president for the duration of their legislative term.
(m) Two state representatives, who shall serve as non-voting members, appointed by the speaker of the house of representatives for the
duration of their legislative term.
]

(n)

of the university system of New
shall serve as a non-voting member.

The chancellor

designee,

who

Hampshire, or
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(o) The governor, or designee, who shall serve as the chairperson
of the board.
3 Effective Date. This act shall take effect 60 days after its passage.

2002-2961S

AMENDED ANALYSIS
This

bill:

L Makes the representatives of municipal and county government

vot-

members of the information technology management advisory board.
II. Expands the membership of the information technology management advisory board to include legislative members, the chancellor of the
university system, and the governor or the governor's designee.
SENATOR EATON: I rise to offer a floor amendment. I think that I just
ing

explained that just a minute ago that the municipal and county representatives will be a voting member on this board.

Recess.

Out of Recess.
Floor

Amendment adopted.

Ordered to third reading.

HB

658-FN-A, relative to the homeless prevention fund. Public Institutions, Health and Human Services Committee. Vote 3-0. Inexpedient
to legislate, Senator Wheeler for the committee.

SENATOR WHEELER: I rise with great reluctance to support the committee vote of inexpedient to legislate. We made that vote because the
House Finance Committee destroyed the bill and as it came to us it does
nothing; therefore, it is better to kill it. I want to say a few things about
homelessness and why we should have been addressing it in a more positive way. This bill was about families who don't want to be homeless, but
who encountered some problems beyond their immediate control, such as
a sudden increase in rent, some unforeseen medical expenses or major car
repairs. Had the House been willing to support the bill as originally presented, we could have helped people from becoming homeless. Last year
we had 6,000 people housed in our shelters and 1,200 of those were children. We probably turned away about 9,000 people because we didn't have
enough shelter beds. What this bill would have done originally, as passed
as the House Health and Human Services Committee, was to establish
matching funds. Providian has also guaranteed $250,000. There was another private foundation that had guaranteed $500,000. These were lost
because the House Finance Committee was unwilling to put up the state
match as required in this bill. I am not suggesting that we put money back
in the bill, I know what would happen to it. I am saying that we have
missed another opportunity to do something about the absolute disgrace
in our nation and in our state of homelessness. Thank you.
Committee report of inexpedient

to legislate is adopted.

Recess.

Out of Recess.

HB

1131, establishing a committee to study increasing the number of
physicians who are New Hampshire residents. Public Institutions, Health
and Human Services Committee. Vote 3-0. Ought to pass. Senator
O'Hearn for the committee.
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1131 addresses the brain drain in

New

Hampshire's medical community. In 1979 the General Court rightfully
decided that five places would be set aside for New Hampshire residents
at Dartmouth Medical School. Twenty-three years ago, New Hampshire
was a lot smaller and Dartmouth Medical School was a two-year school.
In 2001, 5,500 applicants applied for 80 spots at Dartmouth Medical
School. Students are forced to leave New Hampshire and New England
and become residents in other states in order to pursue their careers.
This bill will study how the admission of qualified New Hampshire residents to institutions offering programs leading to a medical degree will
help stem the brain drain. Depending on the findings of the study committee, those institutions could be in Vermont or Maine or Massachusetts. It is also the intent of this bill to decrease the loan obligations for
doctors who complete their medical education and who chose to work in
rural areas in the northern part of New Hampshire where doctors are
sorely needed. The committee unanimously recommends ought to pass.

SENATOR BARNES: Senator O'Hearn, I am on line three. Pardon my
ignorance but what is allopathic medicine? I guess that I don't compute
with that. I guess that I haven't been to an allopathic doctor yet. What
does he cure?
SENATOR O'HEARN: Again the line?
SENATOR BARNES: Line three. What does that fella do? Does
my eyes, my ears, my feet? What does he do?
SENATOR O'HEARN: I believe that it is the practice of medicine
eryone knows
it

fix

as ev-

it.

SENATOR BARNES:
heard

he

So that

is

just a

word

for

an "MD"?

My God, I never

before.

SENATOR WHEELER:

Senator Barnes,

I

will try to

answer

that. Allo-

pathic medicine is what we normally think of as the practice of medicine as opposed to naturopathic medicine, homeopathy, the more natural remedies. Your surgeon, your internist, your eye doctor, they are all
practicing allopathic medicine.

SENATOR BARNES: So I have already been to one
SENATOR WHEELER: Yes you have, you have.

of these before?

Adopted.
Senator O'Hearn offered a floor amendment.

2002-2942S
01/09

Floor

Amend

the

AN ACT
Amend

title of

the

Amendment

bill

by replacing

to
it

HB 1131
with the following:

establishing a committee to study increasing the number of
physicians who are New Hampshire residents and making a
technical change.

the bill by inserting after section 6 the following and renumbering the original section 7 to read as 8:
7 Reference Change. Amend RSA 329:14, II to read as follows:
II. No application shall be granted unless the board finds that the
applicant possesses the necessary educational, character and other professional qualifications to practice medicine, and that no circumstances
exist which would be grounds for disciplinary action against a licensed
physician pursuant to RSA 329:17, [H] /.
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2002-2942S

AMENDED ANALYSIS
This bill establishes a committee to study increasing the number of
physicians who are New Hampshire residents.
This bill also makes a technical change to a reference in the physicians
and surgeons law.

SENATOR O'HEARN:

I rise to offer a floor amendment. This floor amenda technical correction requested by the Medical Board. If you look
at your amendment that is being passed out, it is on line 13. It is a change
from II to I and it is a technical correction.

ment

is

Floor

Amendment adopted.

Ordered to

third reading.

MOTION TO TAKE OFF THE TABLE
Senator McCarley moved to have SB 440, relative to best management
practices for water conservation, taken off the table.

A roll

call

was requested by Senator Wheeler.

Seconded by Senator Cohen.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingw^orth,

Cohen.
The foUow^ing Senators voted No: Burns, Gordon, Johnson, Boyce,
Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

Klemm.
Yeas: 10

-

Nays: 12

IVIotion failed.

Senator Flanders

is

excused for the day.

HB

1136, proclaiming February 14 as Congenital Heart Defect Awareness Day. Public Institutions, Health and Human Services Committee.
Vote 3-0. Ought to pass, Senator McCarley for the committee.

SENATOR

MCCARLEY: At this point in the year, this bill would appear
to be not as timely at it might have been had we passed it before February 14, but it will be important next year and the years to come. The
bill simply sets in statute what the governor of
Hampshire does
every year, proclaiming February 14 as Congenital Heart Defect Awareness Day. The committee unanimously recommends ought to pass.

New

Adopted.

Ordered to third reading.

HB

1222, exempting ice-out contests from the laws regulating games of
chance. Ways and Means, Committee. Vote 4-0. Ought to pass. Senator
Barnes for the committee.

SENATOR BARNES: House

Bill 1222 is a housecleaning bill relative to
got everybody's attention, "games of chance", gambling. Last session we exempted certain games of chance, such as 50/50
raffles from rules and regulations, not including 'ice-out' contests from
the legislation was an oversight. There are possibly three ice-out contests statewide and will be no impact on state revenues. I am not sure

games

of chance.

I
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there is going to be an amendment brought forward for this bill but
have heard stories that there might be. The committee unanimously
recommends this bill as written, ought to pass.

if
I

SENATOR WHEELER:

Senator Barnes, I obviously have no problem
except that I think that it probably should be more ice-in than
ice-out - but does this mean that we feel that we can regulate any contests that people that frequent the general store might want to set up
about how many jelly beans in the jar? What are we regulating here?
with

this,

SENATOR BARNES: We

are regulating with this that

we

are cleaning

up an error. We are regulating ice-outs. There were three of them. If you
were an ice fisherman and you won that big boat contest up at Lake
Winnipesaukee, you would be asking your Senator to vote for this bill
and maybe they were from Durham.
SENATOR WHEELER: Thank you Senator Barnes. Perhaps you misunderstood. I intend to vote for the bill, I just wonder if there are a lot of
other little contests going on that somehow we need to include.

SENATOR BARNES: As they arrive, you and I
SENATOR JOHNSON: I wanted to follow up on

will cosponsor

them.

Senator Wheeler's comment. Matter of fact we did have an ice-in contest this year on Lake
Winnipesaukee. Next year I will be back with a bill for ice-in.

SENATOR BARNES:

Senator Johnson, it is in your district, the big one.
true that they had slot machines up there on the ice with the holes
where they were fishing? Were the slot machines there?
Is it

SENATOR JOHNSON: No,
SENATOR BARNES: They

they were in the bob houses. Senator.
are in the bob houses.

Thank you Senator

Johnson.

SENATOR GATSAS: It is good to see everybody talking about it.
SENATOR BARNES: Do you want to put an amendment on it Senator?
Adopted.

Ordered to third reading.

MOTION OF RECONSIDERATION
Senator Boyce having voted on the prevailing side, moved reconsideration
on SB 300, relative to the adoption of bonds or notes in certain school
districts and municipalities, whereby we sent it to interim study.

SENATOR

BOYCE: I am sure that everybody heard on Tuesday in the
elections in the towns of Alton and Hooksett, that there was some confusion as to what is required to get a three-fifths majority on an official
ballot SB 2 vote. Part of the problem comes down to the fact that the
statute 33:8 which governs town district bonds and notes, has in it wording that was originally written for town meeting votes. When SB 2 was
passed several years ago and the official ballot form of voting was adopted
in some towns, the statute was revised to put in that notes for those
types of situations would be at three-fifths majority; however, it doesn't
explain what the three-fifths majority really entails. The original statute uses the language "voters present and voting". I understand that
there has been a court case that at some point decided that on an official ballot that really means that the blank ballots are not counted
only the yes's and no's. We have two other situations that I know of,
in the statute and in our processes where we have super majorities. The
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language in those

is very clear. If you, as a town, decide to adopt the
official ballot type of voting, that statute has in it, a sentence that
says... after it talks about the three-fifths being needed to adopt, it says
"only votes in the affirmative or negative shall be included in the cal-

culation of the three-fifths majority". The other place that this comes
is on constitutional amendments. If you read the text in the constitutional amendments, it has that same type of language. It says "only
the votes positive and negative, yes or no" on that article, on the ballot, are considered in the super majority situation. To illustrate why
this is needed would be, if you had a hypothetical situation, a hotly
contested race for, say, selectmen in a town and you also had on that
same ballot, a very noncontroversial bond issue for something that
everybody in town knew that you needed, a fire station, and nobody
was against it. It was generally... the consensus was that was going to
fly through. People went in and voted on the selectmen's race. Say 1,000
people came to town voting day and 1,000 people took a ballot and 500
of them did not vote on the bond issue because they considered it a
done deal and they didn't have to worry about it. They voted on the
front of the ballot for the selectmen's race and they ignored everything
else. Five hundred people actually voted yes or no on the bond issue.
In that case, even if all 500 people who took a position on the bond
issue voted yes, that bond issue would fail for not having met the threefifths vote. That is a very extreme situation and not likely to happen,
but the situation that did happen in Hooksett and in Alton, there were
questions about what does the three-fifths majority relate to? My amendment simply takes the current statute and inserts that sentence which
is currently in 40:14 where you adopt the official ballot mode voting.
It takes that sentence and inserts it into the text of 33:8. So if you will
allow me the pending motion and then let me move ought to pass and
then adopt this. This replaces the original bill in total. This amends the
title and amends the "all" after the enacting clause. So this changes the
bill totally. The original bill is simply the vehicle and it applies to that
statute which is why I decided to use it rather than come back next
year and do this then. While the iron is hot we can strike it.

up

SENATOR WHEELER:

Senator Boyce, thank you for showing

me

this.

don't remember 330 but I know how I feel about three-fifths and twothirds being in one of the districts that is dealing with this issue. I am
strongly in favor of the three-fifths that we passed. I am very, very reluctant to reopen that debate and send a vehicle over to the House that
would be another way of redebating three-fifths verses two-thirds. So
although I am eager to make the correction that you are suggesting,
because it makes good sense, I don't want it to be used as a little entry
point to reopen that debate. What is your feeling about what would happen in the House?
I

SENATOR

BOYCE: Certainly any amendment that we make to correct
this would have to deal with RSA 33:8. Now whether it is this bill and
we strip the entire content of the original bill and replace it with this
or if we came in with a new bill either under rules or next year or at any
point in time that we decided that we needed to address this, and I think
that it needs to be addressed, you are dealing with that section of the
RSA and there is always the potential that someone will come in and
want to address that issue; however, the Senate has already... will have
already taken a position on this statute that it should be passed as it
stands with this one insertion. In a Committee of Conference of course,

SENATE JOURNAL

512

who knows what would happen

if

14

MARCH

we ever

2002

got to that point, but

we

still

would have that ability to vote no at that point. I don't think that this
changes anything other than the debate might happen on another bill
later this session or next year. Anytime we would try to correct this, it
is going to have to deal with that section of the RSA and therefore would
open that up to that debate. As you know and I know, the debate on
anything doesn't necessarily mean something will change.

SENATOR WHEELER: Mr. President, if this were to pass as Senator
Boyce is recommending and were to go to the House, and then the House
were to go back to the two-thirds and take that opportunity, and it went
to a Committee of Conference, would the Senate position be at that
point, in favor of three-fifths, because that was in the bill that we sent
to the

House?

SENATOR KLEMM

(In the Chair):

That would be the position of the

Senate.

SENATOR WHEELER:
sition in

Committee

SENATOR KLEMM

So the Senate therefore, would uphold that poof Conference for three-fifths?
(In the Chair):

That would be the position of the

Senate.

SENATOR WHEELER: Thank you.
SENATOR O'HEARN: I might be able

you Senator on that parpiece of legislation last week
that they voted on, on the two-third to three-fifths and to return the
three-fifths to the two-thirds and it lost in the House.
ticular piece.

to help

The House had a particular

Adopted.

Question
Motion

is

on the adoption of sending the

bill to

interim study.

failed.

Senator Boyce moved ought to pass.

Adopted.
Senator Boyce offered a floor amendment.

2002-2972S
10/01

Floor

Amend

the

AN ACT
Amend

title

Amendment

of the bill by replacing

to SB 300
with the following:

it

relative to the calculation of the three-fifths majority in certain votes under official ballot voting procedures.

the

bill

by replacing

all

after the enacting clause with the fol-

lowing:
1 Towns or District Bonds or Notes; Adoption Amended. Amend RSA
33:8 to read as follows:
33:8 Town or District Bonds or Notes. Except as otherwise specifically
provided by law, the issue of bonds or notes by any municipal corporation, except a city or a town which has adopted a charter pursuant to
RSA 49-B, without a budgetary town meeting, and except a school district or municipality which has adopted official ballot voting procedures
pursuant to RSA 40:13 shall be authorized by a vote by ballot of twothirds, and the issue of tax anticipation notes, by a vote of a majority,
of all the voters present and voting at an annual or special meeting of
such corporation, called for the purpose. The issue of notes or bonds by
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a school district or municipality which has adopted official ballot voting
procedures pursuant to RSA 40:13 shall be authorized by a vote of threefifths. Only votes in the affirmative or negative shall be included
in the calculation of the three-fifths majority. No such action taken
at any special meeting shall be valid unless a majority of ail the legal
voters are present and vote at such special meeting, unless the governing board of any municipality shall petition the superior court for permission to hold an emergency special meeting, which, if granted, shall give
said special meeting the same authority as an annual meeting. The warrant for a special meeting shall be published once in a newspaper having
a general circulation in the municipality within one week after the posting of such special meeting. The warrant for any such annual or special
meeting shall be served or posted at least 14 days before the date of such
special meeting. Every warrant shall be deemed to have been duly served
or posted, if the return on the warrant shall so state, and it shall be certified by the officer or officers required to serve or post the same. All bonds
or notes, authorized in accordance with this chapter, shall be signed by
the governing board, or a majority of the governing board, and countersigned by the treasurer of the municipality, and shall have the corporate
seal, if any, affixed to it. The discretion of fixing the date, maturities,
denominations, the interest rate, or discount rate in the case of notes, the
place of payment, the form and other details of said bonds or notes and
of providing for the sale of such bonds or notes, may be delegated to the
governing board or to the treasurer and shall, to the extent provision
therefor shall not have been made in the vote authorizing the same, be
deemed to have been delegated to the governing board.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-2972S

AMENDED ANALYSIS
This

the calculation of the three-fifths majority in votes
for the issuance of bonds or notes under official ballot voting procedures.
bill clarifies

SENATOR BOYCE: I rise to offer a floor amendment and I have already
spoken to my motion.
SENATOR BELOW: Senator Boyce, just out of curiosity What were the
actual situations in Hooksett and Alton that gave rise to this concern?

SENATOR BOYCE: In Alton, I am not exactly sure of the numbers in
Hooksett, but in Alton I am fairly sure of the numbers since I was there
and one of the counting officials that night. If you use the standards of
the number of ballots actually cast put through the machine, it would
have

failed

SENATOR
SENATOR
SENATOR
SENATOR

by two votes.

BELOW: Two votes.
BOYCE: Or three votes.
BELOW: Two or three.
BOYCE: And if you threw

out the twenty some ballots that
passed by 12 or 13. So the situation was... there can still be a recount because the people who wanted
it to fail are going to recount as opposed to the people who wanted it to
pass had wanted a recount. The Secretary of State did give, at least his
understanding of what this "present and voting" means in respect to this.
But this clarifies and makes it crystal clear so that the next time that
it comes up it won't be a question that he has to answer.

had no mark on the bond

issue, then

SENATOR BELOW: Thank

it

you Senator Boyce.
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SENATOR WHEELER:

Senator Boyce, I see why I had some concerns
begin with. If you look at line 18, am I reading this
correctly? It says, "no such action taken at any special meeting shall be
valid unless a majority of all the legal voters are present"? I dare swear
that has never happened?

about this

bill to

SENATOR BOYCE: At a special meeting. That is...if it is a special meeting unless the governing board has petitioned the Superior Court for
permission to hold an emergency special meeting. That is only for special meetings. The regular meetings, if you have a bond issue on a regular ballot, that doesn't apply. If you have a special... if you need a special meeting, you would have to go to the court, the Superior Court for
permission to hold a meeting in order for it to be done.

SENATOR WHEELER: Thank you for answering my question. Senator
Boyce. I would rise to speak to this matter. I see why I have some grave
concerns with this to begin with, and I will be absolutely incapable of
supporting it now. I would be perfectly happy to support a small bill that
talked about blank ballots not counting, that only votes in the affirmative or negative shall be included in the calculation of the three-fifths
majority. I think that is sensible and I am happy to support it, but I could
not ever support something that said that at any meeting, a majority of
all of the legal voters have to be present and voting. That is an insurmountable obstacle unless I am understanding it.
SENATOR BELOW: I believe that that is current law now. The only thing
that this changes is the sentence involved on line 16 and 17 of the amendment. I think that we should support the amendment. The problem with
the way that we do amendments is that we have to restate this entire RSA
33:8, but the only thing that is being added is the bold, italicized word on
line 16 and 17. The special meeting issue does... you hear about that because when it is not at the regular annual meeting, communities have to
go to the Superior Court to get this authority to hold the special meeting
with less than this absolute majority of all voters for a quorum.

SENATOR WHEELER: Thank you

Senator Below. I now realize that it
one of those awful things that when we see a piece of legislation that
we realize that there are some basic flaws in our statutes, but I won't
try to address that right now. Thank you.
is

Floor

Amendment adopted.

Ordered to third reading.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that all bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and Amendments, and that
when we adjourn, we adjourn to Thursday, March 21, 2002 at 10:15 a.m.

Adopted.
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LATE SESSION
Third Reading and Final Passage

HB

137, establishing a committee to study the definition of domicile for
voting purposes.

HB 266, establishing a committee to study recodification of the election
laws.

SB 300, relative to the calculation of the three-fifths majority in certain
votes under official ballot voting procedures.
SB

435, requiring the supreme court to establish a mental health court
program in the Keene District Court.

pilot

SB

439, relative to the membership of the information technology management advisory board.

SB 442-FN,

establishing a committee to study revising the statutes relaand the state guard.

tive to the state militia

SB 446, and act relative to rights and protections for
national guard members called to state active duty.

New Hampshire

HB 498, relative to standards for records filed with a registry of deeds.
HB 1131, establishing a committee to study increasing the number of
physicians

who

are

New Hampshire

residents.

HB

1136, proclaiming February 14 as Congenital Heart Defect Awareness Day.

HB

1222, exempting ice-out contests from the laws regulating games of
chance.

HB

1223, establishing a committee to study the model insurance rating laws.

HB

1384, making certain technical changes to the workers' compensa-

tion law.
In

recess.

Out of Recess.

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

1320, establishing a committee to study establishing enterprise zones
in economically deprived communities.

HB
HB
HB

1329-FN, relative

to fiscal notes.

1342, relative to preparation of fiscal notes.

1344, establishing a village plan alternative subdivision in zoning

and land use planning laws.

HB

1349-FN, establishing a committee to study electric utility restructuring in the territory currently serviced by Connecticut Valley Electric

Company.

HB

1352, relative to establishing a hazardous duty classification in the
length of service awards program.

HB

1357-FN, relative

to the

form of drivers' licenses.
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HB

1360-FN, relative to recommendations, appointments, and qualifications of marital masters and procedures for cases heard by marital
masters.

HB

1365-FN, requiring that the county departments of correction be
charged 110 percent of the Medicare rate for inmates who need medical services within the community.

HB

1366-FN, establishing a state employee recognition and award program.

HB
HB
HB

1372-FN, relative

to certain residential care facilities.

1388, relative to respiratory care.
1393, relative to business replacement costs resulting from govern-

ment program displacement.

HB

1407, relative to the definition of abutter in planning and zoning
laws, allowing planning and zoning boards to require public notice by
posting signs for hearings on the property, and relative to establishing
certain criteria to permit variances from zoning ordinances.

HB
HB

1409-FN, relative

to

payment of autopsy expenses.
Amherst annual town meeting, and the

1410, ratifying the 2001

2001 Pembroke town meeting.

HB
HB

1413, relative to disclosure of information by hospitals.

HB

1419-FN, increasing the capital appropriation made to the fish and
for the Barry conservation camp building replacement.

1415, relative to removing certain extensions for abatement decisions, replies and appeals in a year of property revaluation.

game department

HB

1420, relative to exceptions to the prohibition on persons practicing as attorneys when not admitted to practice by the supreme court.

HB
HB

1429, relative to the scope of the consumer protection

HB
HB

1435, extending the reporting dates of certain study committees.

1433, prohibiting intoxication
hol by minors.

1436-FN, relative

DWI

act.

and constructive possession

to requiring

treatment

for

of alco-

persons convicted of

offenses.

HB

1437-FN, relative to increasing the staff in the consumer protection
and antitrust bureau of the department of justice.
HB 1438-FN, relative to registration of health clubs.
HB 1439-FN, relative to an agreement between the state of New Hampshire and city of Laconia and making an appropriation therefor.
HB 1441, relative to the availability of records of the joint committee
on legislative

facilities.

HB

1443, relative to liability for educational expenses incurred during
placement in certain department of health and human services facilities.

HB

1446, relative to the recitation of the pledge of allegiance in the
public schools.

HB

1455-FN, establishing portability of a person's qualifying retirement

funds for the purchase of permissive service credit in the
shire retirement system.

New Hamp-
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and

relative to

HB

1457, authorizing emergency medical care providers to withdraw
blood for certain alcohol concentration tests.

HB 1460-FN, relative to penalties for alcohol- and drug-related offenses.
HB 1461-FN, transferring the office of emergency management to the
department of safety, division of
ment.

HB

fire safety

and emergency manage-

1462, eliminating the statewide education property tax as a source

of funding adequate education.

HB

1465, extending the
ing loss.

HB
HB

1468-FN, relative

of

to prescription

drugs and medicaid best practices.

to the capital appropriation made to the departof transportation for the new garage and testing lab facility.

1473-FN, relative

ment

HB

New Hampshire task force on deafness and hear-

1476, relative to the age of retirement or early retirement in the city

Manchester employees contributory retirement system.

HB 2000, relative to the state

10-year transportation improvement pro-

gram, relative to proposed toll booths in the
tive to the Troy Village bypass.

city of

Nashua, and

rela-

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list

in the possession of the

House Bills numbered 1320 - 2000 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
Clerk,

therein designated committees.

First

and Second Reading and Referral

Adopted.

HB

1320, establishing a committee to study establishing enterprise
zones in economically deprived communities. (Energy and Economic

Development)

HB
HB
HB

1329-FN, relative

to fiscal notes.

(Internal Affairs)

1342, relative to preparation of fiscal notes.

(Internal Affairs)

1344, establishing a village plan alternative subdivision in zoning
and land use planning laws. (Public Affairs)

HB

1349-FN, establishing a committee to study electric utility restructuring in the territory currently serviced by Connecticut Valley Electric

Company. (Energy and Economic Development)

HB

1352, relative to establishing a hazardous duty classification in the
length of service awards program. (Executive Departments and Ad-

ministration)

HB 1357-FN, relative to the form of drivers' licenses. (Transportation)
HB 1360-FN, relative to recommendations, appointments, and qualifications of marital masters

masters. (Judiciary)

and procedures

for cases

heard by marital
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HB

1365-FN, requiring that the county departments of correction be
charged 110 percent of the Medicare rate for inmates who need medical services within the community. (Public Institutions, Health and
Human Services)

HB

1366-FN, estabhshing a state employee recognition and award program. (Executive Departments and Administration)

HB

1372-FN, relative

to certain residential care facilities.

(Executive

Departments and Administration)

HB

1388, relative to respiratory care. (Executive

Departments and

Administration)

HB

1393, relative to business replacement costs resulting from govern-

ment program displacement. (Public Affairs)

HB

1407, relative to the definition of abutter in planning and zoning laws,
allowing planning and zoning boards to require public notice by posting
signs for hearings on the property, and relative to establishing certain
criteria to permit variances from zoning ordinances. (Public Affairs)

HB
HB

1409-FN, relative

to

payment

of autopsy expenses. (Finance)

1410, ratifying the 2001 Amherst annual town meeting, and the
2001 Pembroke town meeting. (Public Affairs)

HB

1413, relative to disclosure of information by hospitals. (Public Institutions, Health and Human Services)

HB

1415, relative to removing certain extensions for abatement decisions,
and appeals in a year of property revaluation. (Public Affairs)

replies

HB

1419-FN, increasing the capital appropriation made to the fish and
for the Barry conservation camp building replacement.
(Wildlife and Recreation)

game department

HB

1420, relative to exceptions to the prohibition on persons practicing as attorneys when not admitted to practice by the supreme court.

(Judiciary)

HB

1429, relative to the scope of the consumer protection

act.

(Execu-

and Departments and Administration)

tive

HB

1433, prohibiting intoxication
hol by minors. (Judiciary)

and constructive possession

of alco-

HB

1435, extending the reporting dates of certain study committees.
(Internal Affairs)

HB
DWI

1436-FN, relative to requiring treatment
offenses. (Judiciary)

for persons convicted of

HB

1437-FN, relative to increasing the staff in the consumer protection
and antitrust bureau of the department of justice. (Executive Departments and Administration)

HB
HB

1438-FN, relative

to registration of health clubs.

(Ways and Means)

1439-FN, relative to an agreement between the state of New Hampand city of Laconia and making an appropriation therefor. (Inter-

shire

nal Affairs)

HB

1441, relative to the availability of records of the joint committee
facilities. (Internal Affairs)

on legislative
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HB

1443, relative to liability for educational expenses incurred during
placement in certain department of health and human services facilities.

(Education)

HB

1446, relative to the recitation of the pledge of allegiance in the
public schools. (Education)

HB

1455-FN, establishing portability of a person's qualifying

retire-

ment funds for the purchase of permissive service credit in the New
Hampshire retirement system. (Executive Departments and Administration)

HB

1456-FN, relative to information on drivers' licenses and relative
motor vehicle records. (Transportation)

to

HB

1457, authorizing emergency medical care providers to withdraw
blood for certain alcohol concentration tests. (Judiciary)

HB

1460-FN, relative
(Transportation)

to penalties for alcohol-

and drug-related

offenses.

HB

1461-FN, transferring the office of emergency management to the
department of safety, division of fire safety and emergency management.
(Executive Departments and Administration)

HB 1465, extending the New Hampshire task force on deafness and hearing

loss.

(Public Institutions, Health

and Human Services)

HB

1468-FN, relative to prescription drugs and medicaid best practices.
(Capital Budget)

HB

to the capital appropriation made to the departof transportation for the new garage and testing lab facility. (Trans-

1473-FN, relative

ment

portation)

HB

1476, relative to the age of retirement or early retirement in the city
of Manchester employees contributory retirement system. (Executive

Departments and Administration)

HB 2000, relative to the state

10-year transportation improvement pro-

gram, relative to proposed toll booths in the city of Nashua, and
tive to the Troy Village bypass. (Transportation)

rela-

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 179-FN, including 17 year olds under
linquency statute.

RSA

169-B, the juvenile de-

HB 212-FN, providing an alternative method of calculating state education property tax hardship relief and authorizing the commissioner
of the department of revenue administration to establish certain positions.

HB

556-FN, relative to responsibilities of the department of cultural
resources and the department of safety regarding building preservation

and

rehabilitation.

HB

557-FN, relative

assistance fund.

to victims' assistance

programs and the victims'
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672, relative to insurance coverage for mental and nervous condiand for treatment for chemical dependency.

tions

HB

1111, establishing a committee to study regulation
and orders.

and procedures

for lake level investigations

HB 1121, relative to capital improvement committees.
HB 1134, relative to lighting requirements for motor vehicles and trailers.
HB 1159, relative to substituting generic drugs for legend and non-legend drugs.

HB
HB
HB

1172, relative to the adoption of rules for certain wetland permits.

HB
HB
HB
HB
HB

1194, relative to medical records.

1190, relative to a one-year certificate of eligibility to teach.

1193, relative to local enforcement of junk yards
recycling yards.

and motor vehicle

1201, relative to charitable trust customer data.
1203, relative to retroactive health insurance denials.
1208, relative to real estate broker liens.
1218, relative to the regulation of pharmacists and prescription drug

orders.

HB
HB

1225, relative to disclosure of referral restrictions.

1230-FN, authorizing the commissioner of the department of edu-

cation to expend funds

for,

special education advocacy.

HB

in

HB

1235, relative to operation of motorized vessels and safe boater edu-

1231-FN, implementing a pre-engineering technology curriculum
the public high schools in the state.
cation.

HB
HB

1252, relative to the membership of the wetlands council.

1259-FN, relative

to the

base cost for calculating adequate educa-

tion grants.

HB

1260-FN, relative

to certification

and licensing of teachers and school

administrators.

HB

1268-FN, establishing a net operating loss deduction in computing
the business profits tax.

HB
HB

1274, relative to town clerks and deputy town clerks.

HB

1302-FN, relative

1299-FN, establishing a committee to study the creation of a marriage education and enhancement program.
to the

purchase of certain prior service credit by

members of the retirement system, relative to legislative review of retirement fund investment practices, and relative to the payment of medical
benefits costs for retired state employees.

HB
HB

1308, relative to checklist corrections on election day.
1314, requiring candidates for speaker of the house of representaand register as political committees.

tives to file certain reports

HB

1318, relative to the regulation of the use of pharmaceutical agents
of glaucoma by licensed optometrists.

and the treatment
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INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,
Clerk,

that in accordance with the

list

in the possession of the

House Bills numbered 179 - 1318 shall be by this resolution read
and second time by the therein listed titles, and referred to the

a first
therein designated committees.

Adopted.
First

and Second Reading and Referral

HB

179-FN, including 17 year olds under
linquency statute. (Judiciary)

RSA

169-B, the juvenile de-

HB

212-FN, providing an alternative method of calculating state education property tax hardship relief and authorizing the commissioner of
the department of revenue administration to establish certain positions.

(Ways and Means)

HB

556-FN, relative to responsibilities of the department of cultural
resources and the department of safety regarding building preservation
and rehabilitation. (Public Affairs)

HB

557-FN, relative

to victims' assistance

programs and the victims'

assistance fund. (Judiciary)

HB

672, relative to insurance coverage for mental and nervous condi-

tions

HB

and

for

treatment for chemical dependency. (Insurance)

1111, establishing a committee to study regulation and procedures
and orders. (Environment)

for lake level investigations

HB
HB

1121, relative to capital improvement committees. (Public Affairs)

ers.

(Transportation)

HB

1159, relative to substituting generic drugs for legend and non-leg-

1134, relative to lighting requirements for motor vehicles and trail-

end drugs. (Public Institutions, Health and

HB

Human

1172, relative to the adoption of rules for certain

Services)

wetland permits.

(Environment)

HB

1190, relative to a one-year certificate of eligibility to teach. (Education)

HB

1193, relative to local enforcement of junk yards and motor vehicle
recycling yards. (Public Affairs)

HB 1194, relative to medical records. (Insurance)
HB 1201, relative to charitable trust customer data. (Judiciary)
HB 1203, relative to retroactive health insurance denials. (Insurance)
HB 1208, relative to real estate broker liens. (Executive Departments
and Administration)

HB

1218, relative to the regulation of pharmacists and prescription drug

orders.

HB
HB

(Executive Departments and Administration)

1225, relative to disclosure of referral restrictions. (Insurance)

1230-FN, authorizing the commissioner of the department of edufor, special education advocacy. (Education)

cation to expend funds

HB

1231-FN, implementing a pre-engineering technology curriculum in
the public high schools in the state. (Education)

SENATE JOURNAL

522

14

MARCH

HB

1235, relative to operation of motorized vessels
cation. (Wildlife and Recreation)

HB

2002

and

safe boater edu-

1252, relative to the membership of the wetlands council. (Envi-

ronment)

HB

1259-FN, relative to the base cost
(Education)

for calculating

adequate educa-

tion grants.

HB

1260-FN, relative

to certification

and licensing of teachers and school

administrators. (Education)

HB

1268-FN, establishing a net operating loss deduction in computing
the business profits tax. (Ways and Means)

HB 1274, relative to town clerks and deputy town clerks. (Public Affairs)
HB 1299-FN, establishing a committee to study the creation of a marriage education

HB

and enhancement program. (Judiciary)

1302-FN, relative

to the

purchase of certain prior service credit by

members of the retirement system, relative to legislative review of retirement fund investment practices, and relative to the payment of medical
benefits costs for retired state employees. (Executive Departments and
Administration)

HB 1308, relative to checklist corrections on election day. (Public Affairs)
HB 1314, requiring candidates for speaker of the house of representatives to file certain reports

and register as

political

committees. (Pub-

lic Affairs)

HB

1318, relative to the regulation of the use of pharmaceutical agents

and the treatment of glaucoma by licensed optometrists. (Executive Departments and Administration)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 213-FN, establishing a study committee on education property tax
hardship

relief.

HB 284-FN, relative to additional
HB

burning steam

emissions reductions from existing

power plants.
329-FN, establishing a committee to study indoor

fossil fuel

electric

air quality

and

fire safety in public schools.

HB
HB

353-FN, relative

to diversified agricultural

559-FN, relative

to the

development.

procedures for assignment of income from

child or spousal support orders.

HB

744-FN, establishing a committee to study the
program for family and disability leave.

feasibility of a state

pilot

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 213 - 744 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
therein designated committees.

Adopted.
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First and Second Reading and Referral
213-FN, establishing a study committee on education property tax

hardship rehef. (Ways

and Means)

HB 284-FN, relative to additional emissions reductions from existing
fossil fuel

burning steam

electric

power

plants.

HB 329-FN, establishing a committeee to
fire safety in public schools.

(Environment)

study indoor air quality and

(Education)

HB 353-FN, relative to diversified agricultural development.

(Energy

and Economic Development)

HB

559-FN, relative to the procedures for assignment of income from
child or spousal support orders. (Judiciary)

HB 744-FN, establishing a committee to study the feasibility of a state
pilot

program

for family

and

disability leave.

(Executive Departments

and Administration)

LATE SESSION
Senator Francoeur moved that the business of the day being completed
that the Senate now adjourn until Thursday, March 21, 2002, at 10:15 a.m.

Adopted.

Adjournment.

March
The Senate met

A quorum was

21,

2002

at 10:15 a.m.

present.

The prayer was offered by Reverend David P. Jones, Senate Chaplain.
About forty-five minutes ago there was a group of fourth graders who
were sitting in your seats and Virginia, who gives the tours here, was
explaining to them how you get paid $100 per session. So she said to
them, "therefore Senators you don't come here for the money do you,
to make the money?" They said, "No." Then she said, "what do you
come here to make?" Somebody raised their hand and said, "a difference". I think that she is right. A few weeks back I was watching the
Olympics on television and you may have seen the sport where they
shoot off the end of this curved ski jump about fifty feet in the air and
then they do all of these contortions before they come down and land
on their feet. In fact, they do things that are impossible for human
beings to do. I think sometimes that must be how you feel. But that
is what you were chosen to come into this chamber and do. Things
that politically are impossible to do. How you do that is a challenge,
but I think it has something to do with keeping your life in balance.
I don't just mean here, but I mean wherever you might be. There was
a great physician that once observed that to keep your life in balance
you have to do four things. You have to be a good animal and take care
of your body. You have to be a good craftsperson and work on your
vocation. You have to be a good friend and work on your relationships.
You have to be a saint and work on your spirit. If you neglect any one
of those dimensions there is a good chance that you will have a painful crash-landing like some of those ski jumpers did. Let us pray:
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Great God of proportion, give us skill, strength, perseverance and guts
as we launch ourselves wildly - twisting and spinning - into the unknown opportunities of our duties this day. And cushion, O Lord, the
landings we will make at the end of this day, that nothing may be broken but rather that we may have accomplished something impossible
Amen.
for our team.

Senator Boyce led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS
SB 444, relative to parents in the classroom. Education Committee.
Vote 4-0. Ought to pass with amendment, Senator O'Hearn for the committee.

2002-3040S
04/09

Amend

the

bill

Amendment to SB 444
by deleting section 2 and renumbering the original

tion 3 to read as

sec-

2.

2002-3040S

AMENDED ANALYSIS
This bill allows a local school board to adopt a policy which would permit parents or legal guardians of children attending the public elementary or secondary schools within the school district to spend a full day, or
any part thereof, in their child's classroom.

SENATOR O'HEARN:

This bill allows school districts in New Hampshire
adopt a policy which establishes a Parents in the Classroom Program.
These programs would permit parents or legal guardians of the children
attending the public schools to spend a full day or a part of the day in their
child's classroom. It is widely recognized that parental involvement is an
important factor in educational success. The goal of this bill is to bring
more parents into schools in a manner that enhances student achievement
and broadens community support for education. The Education Committee asks you to support SB 444. Thank you.
to

Amendment adopted.
Ordered to third reading.
Recess.
Out of Recess.
SB 437-FN-L, relative to the protection of public water supplies during
emergency conditions and making certain changes to encourage the formation of regional water systems. Environment Committee.
MAJORITY REPORT: Ought to pass with amendment, Senator Johnson
for the

committee. Vote 3-2.

MINORITY REPORT:
for the

Ought

to pass

with amendment, Senator Below

committee. Vote 2-3.

2002-3052S
06/01

Amendment
Amend

the

AN ACT

title of

the

bill

to

SB 437-FN-LOCAL

by replacing

it

with the following:

establishing a committee to study the formation of regional
water systems.

Amend

the

bill

MARCH
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fol-

lowing:
1 Committee Established. There is established a committee to study
the formation of regional water systems.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the house of representatives, appointed by
the speaker of the house.
(b) Three members of the senate, appointed by the president of the

senate.
II.

Members of the committee shall receive mileage at
when attending to the duties of the committee.

the legisla-

tive rate

The committee shall study the following issues:
The need for the formation of regional water systems.
II. Whether state aid shall be made available to public water systems
that form regional water systems, the amount of such aid, and the costs
3 Duties.
I.

eligible for aid.

Factors the department of environmental services shall use in
water system applications for state aid.
IV. Whether the department shall have the authority to require the
interconnection of regional water systems.
V. Whether a municipal corporation furnishing water services shall
be exempt from the requirements of a public utility and whether such
corporations may charge higher rates to new customers outside of their
municipal boundaries.
VI. Whether regional water supply development costs shall be exempt from the restrictions on charges for construction work in progress
III.

prioritizing regional

RSA 378:30-a.
4 Chairperson; Quorum. The members of the study committee shall
elect a chairperson from among the members. The first meeting of the
committee shall be called by the first-named house member. The first
meeting of the committee shall be held within 45 days of the effective
date of this section. Three members of the committee shall constitute a
under

quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the speaker of the house of representatives, the senate president, the house clerk, the senate clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take effect upon its passage.

2002-3052S

AMENDED ANALYSIS
creates a study committee to study the formation of regional
water systems and certain related issues.

This

bill

2002-3051S
06/01

Amendment
Amend

by replacing

to

SB 437-FN-LOCAL

the enacting clause with the following:
1 Petition to Protect Water Supplies; Emergency Conditions. Amend
RSA 485:23 to read as follows:
485:23 Petition to Protect Water Supplies.
/. Whenever any board of water commissioners, local board of health,
local health officer or 10 or more citizens of any town or city have reathe

bill

all after
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son to believe that a public water or ice supply is being contaminated
or is in danger of contamination, and that the local regulations are not
sufficient or effective to prevent such pollution, they may petition the
department to investigate the case, and to adopt rules under RSA 541as the department may deem necessary for the protection of the said
supply against any pollution that in its judgment would endanger the
public health. Citizens petitioning under this section shall designate a
signatory of the petition as the person to whom the department shall

A

send

its

response.

Whenever any hoard of water commissioners, local hoard of
health, or other owner of a puhlic water supply has reason to helieve that a puhlic water supply is in danger ofheing contaminated
or is otherwise threatened and that an emergency condition exists
such that a petition pursuant to paragraph I to the department
and the adoption of rules would not adequately protect the water
supply, the board or owner may petition the governor to declare a
state of emergency for the puhlic water supply. At the request of the
governor, the department shall consult with the owner of the water supply and make a recommendation as to emergency protections that may he necessary. If the governor declares a state of
emergency for a puhlic water supply, those additional protections
that the governor deems necessary shall he effective immediately
and for the duration of the emergency. Each declaration of a state
of emergency for a public water supply shall not exceed one year.
The governor may renew the declaration of a state of emergency
upon further request by the original petitioner. At such time as any
of the emergency protections are to become permanent, the department shall initiate rulemaking in accordance with RSA 485:24.
//.

Any protections in the governor's declaration shall be enforced in
the same manner as rules adopted pursuant to RSA 485:24 or RSA
485:25 with violations of the protections subject to RSA 485:4 and

RSA 485:58.

2 Investigations; Rules. Amend RSA 485:24, I to read as follows:
I. The department shall respond in writing to a petition filed under RSA [ 485:23 ] 485:23, I, after due investigation, but not later than
30 days after receipt of the petition, informing the petitioners of the
department's intended action. In response to a petition, or upon its own
motion, the department shall adopt such rules under RSA 541-A as it
may deem best to protect the water or ice supply against any dangerous contamination. If requested by the department, the local board of
water commissioners, the local board of health, or the local health officer, shall enforce such rules in cooperation with the department.
3 Aid to Public Water Systems; Purpose. Amend RSA 486-A:l to read
as follows:
486-A:l Purpose. The purpose of this chapter is to provide a state
contribution to aid all public water systems in achieving compliance
with the requirements of the surface water treatment rules of the federal Safe Drinking Water Act, to provide a state contribution to aid
public water systems in forming regional water systems to in-

crease water supply capacity for the benefit of puhlic health and
safety, and to protect sources of public drinking water that serve community or non-transient non-community water systems and associated
natural resources through the acquisition of land or conservation easements within source water protection areas.

SENATE JOURNAL

21

MARCH

2002

527

4 Definitions; Regional Water System Added to Definition of "ConstrucAmend RSA 486-A:2, I (a) to read as follows:
(a) The installation or building of:
(1) New wells or well buildings; or
(2) Filtration systems and associated pump stations, pump equipment, chemical treatment systems, telemetry and metering equipment,
and storage tanks;
(3) Distribution mains and valves needed to interconnect the new
wells or filtration system to the existing system as may be required by
the department and the EPA or to interconnect a water system to
tion".

form a regional water system; and.
(4) Improvements in treatment or supply capability which
increase the reliability or capacity of water treatment facilities
to supply water to regional water systems.
5 New Paragraph; Definition; "Eligible Regional Water Supply Formation Costs." Amend RSA 486-A:2 by inserting after paragraph Ill-a the
following new paragraph:
Ill-b. "Eligible regional water supply formation costs" means the
actual cost of construction and related services necessary for increasing water source supply or treatment capacity or reliability necessary
for interconnection of a water system in order to form a regional water system to protect public safety and health, but shall not include the
following:
(a) Land acquisition, except for land which shall be an integral part
of a well system or filtration system;
(b) Easements and rights-of-way necessary to the project; and
(c) Any administrative, legal, permitting, and fiscal costs related
to the project.
6 New Paragraph; Definition; "Regional Water System." Amend RSA
486-A:2 by inserting after paragraph
the following new paragraph:
V-a. "Regional water system" means the public water system which
results from the interconnection of two or more discrete public water
systems for providing routine or emergency backup supply.
7 New Paragraph; State Contribution; Surface Water Treatment Costs;
Water Supply Land Protection Costs; Regional Water System Formation
Costs. Amend RSA 486-A:3 by inserting after paragraph II the follow-

V

ing

new paragraph:
Any public water system which

incurs costs after the effective
date of this paragraph for the purpose of providing water for domestic,
commercial, or fire protection purposes to a regional water system shall
be eligible for a state contribution. As its contribution, the state shall pay
25 percent of the annual amortization charges, meaning the principal
and interest, on the eligible bonded costs, or 25 percent of non-bonded
costs, resulting from the construction of infrastructure for these purposes. Plans for construction shall be approved in accordance with the
provisions of RSA 485:8.
8 Applicant Agreement; Regional Water Systems Added. Amend RSA
486-A:7, I to read as follows:
I. Applications for state grants for surface water treatment and for
formation of a regional water system shall contain an agreement
that the applicant:
(a) Has installed the water works facilities in accordance with the
plans and specifications approved by the department;
(b) Will provide proper and efficient operation and maintenance of
III.

facilities;
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(c) Agrees that failure to install the facilities in accordance with
the approved plans and specifications or to provide proper and efficient
operation and maintenance of such facilities shall result in loss of payments of the annual grant installment next following such failure. The
loss of payment of the annual grant installment shall continue in effect
until such time as the applicant has completed the steps necessary to
install the facilities in accordance with plans and specifications approved
by the department, or made provisions for proper and efficient operation and maintenance of the facilities in accordance with department
instructions or both.
(d) For grants to aid in formation of a regional water system,
agrees to participate in regional and statewide water supply planning initiatives and to consider the results of such initiatives for

purposes of long term water supply planning and infrastructure
development.
9 New Paragraph; Priority of Applications; Regional Water System
Projects. Amend RSA 486-A:8 by inserting after paragraph II the following new paragraph:
III. For regional water system projects, the department shall adopt
rules which include factors for prioritization. Prioritization factors shall
include:
(a) The population of the service area to which regional water supply will be extended under the project.
(b) The degree to which public health and safety will be protected

under the proposed

The

project.

impact of the proposed project on residents in the
area to which water service is extended under the proposed project.
(d) The consistency with land use master plans in the affected
municipalities and with the provisions of RSA 9-B and RSA 162-C:2,
V to the extent that a proposed regional water system project may impact the municipality's growth and development patterns.
10 Administration; Regional Water Systems Added. Amend the introductory paragraph of RSA 486-A:9, I to read as follows:
I. The department shall perform the following functions related to
(c)

fiscal

the administration of the provisions of this chapter applicable to surface
water treatment and to formation of any regional water system:
11 Administration; Consistency With Master Plan Added. Amend RSA
486-A:9, I by inserting after subparagraph (p) the following new sub-

paragraph:
(q) Evaluate the defined project for consistency with municipal
master planning, RSA 9-B, and RSA 162-C:2, V and require limitations on future water system connections where appropriate.
12 Power to Require Improvements; Citizen Complaint Procedure.

Amend RSA 485:4

to read as follows:
485:4 Power to Require Improvements.

/. The department is empowered to investigate the sanitary conditions and methods pertaining to the source, treatment, and distribution
of all public water supplies for domestic use, and to require the application of any treatment or improvement in conditions and methods as
it may deem necessary to insure fitness and safety and adequate protection of the public health. If the department determines that improvements are necessary, the municipality, corporation, or person shall be so
notified in writing and the requirements so ordered shall be effected
pursuant to RSA 38:25 within a reasonable time to be fixed by the department. Appeals of actions of the department may be made as provided
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RSA

485:59. The department may set intermediate goals and time
to assist municipalities, corporations, or persons to abide by an
order of the department under this [ section ] paragraph.

in

frames

II. Upon complaint of not less than 10 customers of an existing public water system or not less than 10 residents not currently
served by a public water supply, the department shall make an
investigation of conditions regarding water quality or quantity
problems described in the complaint. If, as a result of any such
investigation, the department concludes that a significant public health or safety problem exists due to water supply quality or
quantity, it shall perform a preliminary analysis of alternatives
which address the problem. The department may request additional information from the complainants and nearby public
water supply system owners, such as data on water supply quality and quantity, well characteristics, and water distribution
system characteristics, as is necessary to perform its investigation
and analysis. If the department determines that an extension of
water service from an existing public water supply system to the
area of impaired water quality or quantity is the most feasible
and cost effective alternative, that the extension is consistent with

municipal master planning, RSA 9-B, and RSA 162-C:2, V, and
that the existing public water system has adequate water supply
and system capacity to serve the problem area, the municipality,
corporation, or person who owns the public water system shall be
ordered to allow connection to its water distribution system from
the identified area, regardless of existing municipal or public
water system service area boundaries. The connection so ordered
shall be effected pursuant to RSA 38:25 within a reasonable time
to be fixed by the department and may contain limitations on
water system connections unrelated to the original petition in
order to limit unintended land use impacts. Appeals of actions
of the department may be made as provided in RSA 485:59. The
department may set intermediate goals and time frames to assist
municipalities, corporations, or persons to abide by an order of
the department under this paragraph.
13 Public Utilities; Municipal Corporations; Sewage Disposal. Amend

RSA

362:4, III to read as follows:

A municipal corporation furnishing [ water or ] sewage disposal
services shall not be considered a public utility under this title:
(a) If [ serving ] it serves customers outside its municipal boundaries, charging such customers a rate no higher than that charged to its
customers within the municipality, and [ serving ] serves those customers a [ quantity and quality of water or a ] level of sewage disposal service equal to that served to customers within the municipality. Nothing
in this section shall exempt a municipal corporation from the franchise
application requirements of RSA 374.
(b) If [ supplying bulk water or ] it supplies bulk [ sewer ] sewage
disposal services pursuant to a wholesale rate or contract to another
municipality, village district, or water precinct. [ This subparagraph shall
not apply to bulk water contracts which were in effect before July 23,
1989, or renewal of said bulk water contracts. ]
III.

14 New Paragraph; Public Utilities; Municipal Corporations; Water
Supply. Amend RSA 362:4 by inserting after paragraph III the following new paragraph:
Ill-a.(a) A municipal corporation furnishing water services shall not
be considered a public utility under this title:
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(1) If it serves new customers outside its municipal boundaries,
charging such customers a rate no higher than 15 percent above that
charged to its municipal customers, including current per-household debt
service costs for water system improvements, within the municipality,
and serves those customers a quantity and quality of water or a level
of water service equal to that served to customers within the municipality. Nothing in this paragraph shall exempt a municipal corporation from
the franchise application requirements of RSA 374.
(2) If it supplies bulk water pursuant to a wholesale rate or contract to another municipality, village district, or water precinct. This
subparagraph shall not apply to bulk water contracts which were in effect before July 23, 1989, or to the renewal of said bulk water contracts.
(b) The commission may exempt a municipal corporation from any
and all provisions of this title except the franchise application requirements of RSA 374, and may authorize a municipal corporation to charge
new and existing customers outside its municipal boundaries a rate higher
than 15 percent above that charged to its municipal customers, if after
notice and hearing, the commission finds such exemption and authorization to be consistent with the public good.
(c) A municipal corporation's authority to charge higher rates for
new customers outside of its municipal boundaries shall be applied prospectively to new customers taking water service provided by means of
a main extension or an expansion of the municipal corporation's system
after the effective date of this paragraph.
(d) A municipal corporation serving customers outside of its municipal boundaries and charging a rate no higher than 15 percent above
that charged to its municipal customers prior to July 1, 2002, may also
be exempted from regulation as a public utility, except for the franchise
application requirements of RSA 374, if after notice and hearing, the
commission finds such exemption and authorization to be consistent with

the public good.
15 New Section; Regional Technical Planning and new Source Development; Included in Rates. Amend RSA 378:30 by inserting after section
378:30-c the following new section:
378:30-d Regional Technical Planning and New Source Development;
Included in Rates. Notwithstanding the provisions of RSA 378:30-a, the
commission may include the cost or value of capital improvements or
programs in the rates of a utility when the capital improvement or program is directly related to technical planning of regional water supply
development or is directly related to development of new water supply
sources.
16 Effective Date. This act shall take effect

upon

its

passage.

2002-3051S

AMENDED ANALYSIS
This bill:
I. Allows the governor, upon petition of a board of water commissioners or water supply owner, to declare a state of emergency for public
water supplies. During the state of emergency, the governor may order
emergency protections for the water supply. The emergency protections

may become permanent.
II.

Adds regional water systems

to public

water systems

eligible for

state aid.
III. Adds factors for the department of environmental services to use
in prioritizing regional water system applications for state aid.
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Creates a mechanism for the department to consider citizen com-

plaints concerning public water systems.
V. Allows municipal water systems to charge rate premiums for customers outside of its municipal boundaries.
VI. Allows the public utilities commission to include certain costs
related to the development of regional water supplies and new water
supply sources in the rates of a utility.

Senator Gatsas moved to have SB 437-FN-L, relative to the protection
of public water supplies during emergency conditions and making certain changes to encourage the formation of regional water systems, laid
on the table.

Adopted.

LAID

ON THE TABLE

SB 437-FN-L,

relative to the protection of public water supplies during
conditions and making certain changes to encourage the for-

emergency
mation of regional water systems.

SB

452, relative to fines for violations of the shoreland protection act.
to pass with amendment, Sena-

Environment Committee. Vote 5-0. Ought
tor Johnson for the committee.

2002-3043S
06/10

Amendment to SB 452
Amend the bill by replacing section 1 with the following:
1 New Paragraph; Definition; "Repeat Violation". Amend RSA483-B:4
by inserting after paragraph XVIII the following new paragraph:
XVIII-a. "Repeat violation" means 2 or more violations as defined in
RSA 483-B:18, 1 committed by the same person or entity on one or more
sites. Each day of continued operations in violation on the same project
or parcel shall constitute a separate offense.

SENATOR JOHNSON: Senate Bill 452 was proposed because of the
shoreland protection act study committee which I chaired last summer.
This legislation penalized multiple violators to discourage those who regularly violate the protection act. The committee amendment adds the word
"violation" to coincide with the definition "repeat violation" in the bill.
Please join the Senate Environment Committee with our unanimous vote
of ought to pass. The amendment is on page 11 in the calendar. Thank you
Mr. President.
Amendment adopted.
Ordered to third reading.

HB 439-FN-A, establishing a position of septage coordinator and making an appropriation therefor. Environment Committee. Vote 5-0. Ought
to pass, Senator Below for the committee.

SENATOR BELOW: House Bill 439-FN-A establishes a position of septage
making an appropriation therefor at the Department of
Environmental Services. This position was intended to be created by HB
311 which was passed in the last session. That bill actually created the
funding for the position by increasing the fee on permits for septage disposal systems by $10 which is enough to fully fund the position; unfortunately, HB 311 didn't have all of the technical language necessary to fully
create the position so this bill does that. It was strongly supported in comcoordinator and
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important for long-term planning

how to deal with our growing volume of septage. It was pointed out
that we had representatives from both the House Environment, House
for

Municipal and County Government and the House Finance Committee,
which indicated that all of those committees in the House had unanimously
supported this bill. I urge your support for the unanimous committee vote
of ought to pass. Thank you.

Adopted.
Referred to the Finance Committee (Rule #24).

HB 1171, relative to organic food production. Environment Committee.
Vote 5-0. Ought to pass. Senator Cohen for the committee.
SENATOR COHEN: House 1171 is relative to organic food production.
This important piece of legislation implements the National Organic
Food Production Act passed by congress in 1990. This bill is important
to the Department of Agriculture so that New Hampshire will meet the
federal standards for distribution, growth and production and selling of
organic food. The Environment Committee recommends this bill ought
to pass and we ask for your support. Thank you.
Adopted.

Ordered to

third reading.

HB

1367-FN, relative to the childhood lead poisoning prevention program. Environment Committee. Vote 5-0. Ought to pass. Senator Below
for the

committee.

SENATOR BELOW: House Bill

1367 is an important bill that makes cerour childhood lead poisoning prevention and control
act. Among the changes... the three changes: It changes certain definitions
to conform with federal law regarding lead exposure levels; it allows the
Department of Health and Human Services to investigate certain lead
tain

amendments

to

poisoning cases at certain thresholds and to inspect dwellings where there
might be a risk of lead exposure; it also changes the provisions for property owner notification and the protection of tenants where there may be
a child being exposed to lead in a dwelling unit. It was strongly supported
by the Department of Health and Human Services, private physicians as
well as the Property Owners Association that felt that it was a responsible
change to our lead law to reduce the risk and exposure to children for
whom this is very detrimental. I urge your support of the committee report of ought to pass. Thank you.

Adopted.
Referred to the Finance Committee (Rule #24).

TAKEN OFF THE TABLE
Senator McCarley moved to have SB 440, relative to best management
practices for water conservation, taken off the table.

Adopted.

SB

management practices for water conservation.
on the committee report of ought to pass.

440, relative to best

Question

is

SENATOR MCCARLEY: I stand to speak very briefly It was not in my
committee, I believe it was in Senator Below's. Senator Wheeler and I
were the Senate sponsors on the bill. I think that we had a large hearing
on the importance of water conservation and the importance of making
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sure that we have best management practices in place for water conservation in this state. The bill had a very large hearing with all of the players involved in the hearing. A full and well developed debate and completely unanimous support. At this point, I would hope that we would pass
this bill and send it over to the House. Thank you.

Adopted.
Senator Francoeur offered a floor amendment.

2002-3059S
06/09

Floor

Amend

the

AN ACT

title

Amendment

of the bill by replacing

to SB 440
with the following:

it

relative to rules for water conservation

Amend the bill by replacing sections 2 and 3 with the following:
2 New Subdivision; Rules for Water Conservation. Amend RSA 485 by
inserting after section 485:60 the following

new

subdivision:

Rules for Water Conservation
485:61 Rules for Water Conservation.
I. The department shall adopt rules, pursuant to RSA 541-A, for water conservation practices for water users. These rules shall strike a reasonable balance between environmental, energy, and economic impacts
and be consistent with current industry standards and practices for different types of water users.
n. The water conservation rules in paragraph I of this section shall
apply to all new permit applicants and applications for water withdrawals subject to the provisions of RSA 485:3, RSA 485:48, RSA 485-C:21 and
section 401 of the Clean Water Act.
III. Water conservation rules shall be consistent with applicable state
or federal rules and regulations.
3 Applicability. Water conservation rules developed under RSA 485:61
shall apply to all new water withdrawal permit applications approved
under RSA 485:61, II on or after the effective date of this act.

2002-3059S

AMENDED ANALYSIS
This bill defines the term "water conservation" for purposes of New
Hampshire's Safe Drinking Water Act and requires the department of
environmental services to adopt water conservation rules for water users which shall apply to certain new water withdrawals approved after
the effective date of this bill.

SENATOR FRANCOEUR: This amendment makes a few technical corrections that clarify the intent and scope of the bill as introduced. Our
legal counsel informed me that he spoke on the telephone with Harry
Stewart, the Director of Water Divisions of the Department of Environmental Services concerning the gist of these amendments. As introduced, it was unclear how much authority the legislature was delegating to the executive branch. There was no requirement of continued
legislative oversight of the policies that may be adopted as best management practices and uncertainty as to who was being governed by
these practices and to what stage in the development process. After
DES

amendments should provide

for proper legauthority to implement appropriate water conservation measures. The amendment replaces the term

consulting with

these

islative oversight while giving

DES
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management practices at various places with rules and regulations." This is done for the simple reason that it more accurately describes what this legislation is accomplishing. Harry Stewart confirmed
that usually the best management practice is used to provide a safe
harbor for the regulatory entity in the case water users. Typically, an
agency will place a limit on the amount of a resource that can be used,
but if the entity follows a best management practice, they are still considered to be in compliance with regulations if they go over these set
limits. As it now exists, there are no safe harbors in these bills, just
regulations and we should call it just that, 'regulations'. The bill also
clarifies the point in which the regulation occurs. As drafted, the bill
replied to all new users. There seems to be some confusion over just
what is 'new user'. This amendment provides specifically that the regulations adopted by the department are enforced at the time that a new
"best

applied for. Harry Stewart was informed that the intent of
for the department to review a proposed operation to occur when a permit application is made. Finally, the amendment requires the department to go through rulemaking. In its current form,
the bill merely gives the department the option. This change is necessary to maintain an appropriate level of legislative oversight but still
gives the department the authority that it needs to do its job. I would
ask for your support on this amendment.

permit

is

this bill

was

SENATOR MCCARLEY:

If I could just speak very briefly for a second
have had a chance to review this amendment in the last half hour,
which I appreciate from Senator Francoeur. I think that the amendment
accomplishes what was in the original bill. I would encourage everyone
here to support it. I will also say that I happen to know that the people
that attended that hearing, they know answers and how to ask every one
of these questions that we think we clarified and they had no issue with
it. So I think that we have rewritten something, so be it, I think that it
accomplishes the task, but I think that the people that really know this
stuff and work daily with DES had no concerns of what we have felt a
need to clarify today. I will tell you as a sponsor on another water bill,
I am painfully aware of how on top of all water issues all of the individuals at that hearing are. I think that they were quite comfortable. I certainly hope that they will also be comfortable with this change and that

time.

it

I

will be going over the House
will find out. Thank you.

and

I

am

sure that they will be there and

we

SENATOR HOLLINGWORTH: Senator McCarley, as I look at this, it
appears that what was done is changing what is 'best practices'. Could
you tell me how 'best practices' has been used and has it been used in
other places and

is it

defined somewhere else?

SENATOR MCCARLEY: Thank you

Senator Hollingworth,

it

has actu-

ally been defined in several places in the statute regarding other types
of water protection, clean air protection, waste site facility protection and

what have you. Apparently there was an uncomfortableness with the
term and I think that it is unfortunate again because those who have
to work with all of this totally understood it. I would, at this time again,
encourage us to pass this. I think that water conservation and establishing best practices and making sure that we are all working towards it
is what ought to be happening. Thank you.
SENATOR HOLLINGWORTH: Senator McCarley, do you think that we
should go back to all of those other RSA's and change 'best practices'?
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SENATOR MCCARLEY:
tions about
Thank you.

what

it

Well I guess if there are people that have quesmeans, maybe they should consider putting that in.

Amendment adopted.
is on ordering to third reading.
A roll call was requested by Senator Hollingworth.
Seconded by Senator McCarley.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Floor

Question

Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
The following Senators voted No:
Yeas: 24 - Nays:
Ordered to third reading.
SB 447, relative to the regulation of disclosures, communication, and
qualifications of real estate brokers and salespersons by the real estate
commission. Executive Departments and Administration Committee.
Vote 4-1. Inexpedient to legislate. Senator Prescott for the committee.

SENATOR PRESCOTT: I rise to recommend on behalf of the Executive
Departments and Administration Committee that SB 447 be voted inexpedient to legislate. Although the committee realizes all of the hard
work that was done over the summer in the study committee that put
forth this legislation, it is by no means a finished product. During the
hearing, we heard from many different associations and commissions
that each had their own concerns with the bill in ways that they would
have liked to see it amended. We know that right now there is a second
meeting scheduled that came out of this summer study committee to
produce a brochure that allows all of those issues from the summer committee to be brought forth in a brochure and full disclosure and a description of all types of brokering for real estate matters. We would like
as a committee to see that go forward and see its results. To eliminate
any further legislation we suggested that it come out of committee as
inexpedient to legislate and request that the full Senate do the same
respectfully. Thank you very much Mr. President.

SUBSTITUTE MOTION
Senator Larsen moved to substitute ought to pass for inexpedient to legislate.

SENATOR LARSEN:

Sometimes we are asked

to serve

on study commit-

and we put

in hours and hours and we try to arrive at what we think
is the best result from that study committee. Senate Bill 447 is one of
those bills. One of those bills which I didn't seek to chair, this study committee on real estate practice laws, but because I was sitting in a room
with a bunch of people that refused to chair it, I ended up saying that I

tees

We worked

long and hard with many members from the
and reach some compromise as to how we could
best represent the consumers needs as well as those in the profession
in real estate and to come up with a result in our laws that would in fact
improve them. Senate Bill 447 is the result of that study committee. We
put forward SB 447 and since doing that, members who had agreed to
a compromise started to back off of that compromise. One thing that

would chair

it.

real estate world to try
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everyone has always said would happen, is a consumer brochure. That
is good for New Hampshire's consumers who oftentimes, when
people buy a piece of real estate it is their first home, perhaps their
second home purchase and it is perhaps the biggest purchase outlay of
cash that they will make in their lives. They need to understand the
various forms of real estate agencies. They need to understand who is
their advocate and if you call yourself a 'sellers agent' or a 'buyers agent'
in fact

who

are you in fact, or what if you are a 'duel agent' or a 'transactional
agent'? Most of us in this room if you were asked to write a description
of those, probably could not tell us and yet you probably in this room
have all bought real estate. I would argue that what we got to at the end
of that study committee was SB 447. What we got to by the end of the
hearings was an agreement that there would be a consumer brochure
that would describe forms of agencies to the consumers of real estate in
this state. I think that is the least that we can ask of a result of a long
working study committee. I think that... I am asking you as representing not just the real estate profession, but real estate consumers of this
state, to look at this bill and to in fact join with me in what will be a floor
amendment that will follow, that will replace the entire bill. All it will
say is... the floor amendment that is with the Clerk right now... all it will
say is that the real estate commission shall create an agency disclosure
form, an agency informational brochure which will help consumers better understand all forms of real estate agencies and advocacy roles. That
was part of the original bill. That was part of the original bill and that
is the only part that I am asking to survive out of this incredible amount
of work. I think that it makes sense. We've got agreement from the real
estate professionals. We've got agreement from the real estate commission that they will work on this brochure but in order to make sure that
it is a duty of the commission and that we don't have further backtracking, I would like you to join me in advocating that this become part of
the duties of the commission, that they produce the brochure that helps
the consumer understand the various advocacy roles that exist in the
world of real estate. That is all that this floor amendment will do. So if
you will join me in an ought to pass I will rise to replace the entire thing
with the suggestion that the consumers have a right to a brochure which
will help them understand the biggest purchase of their lives. I ask for
that ought to pass motion on a voice vote.

SENATOR PRESCOTT: It is my understanding that there has already
been one meeting to draft this brochure and another is already scheduled. These I am sure, are probably open to Senator Larsen for any further concerns. However, I would request that we have a five second recess or something like that so that I could discuss this in private.
Recess.

Out of Recess.
Adopted.
Senator Larsen offered a floor amendment.

2002-3064S
10/09

Floor

Amend

the

AN ACT

title

Amendment

of the bill by replacing

to SB 447
with the following:

it

requiring the real estate commission to create an agency disclosure form and an agency informational brochure.

Amend

the

bill
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fol-

lowing:
1 New Paragraph; Real Estate Practice Act; Commission; Duty Added.
Amend RSA 331-A:5 by inserting after paragraph IX the following new

paragraph:
X. The commission shall create an agency disclosure form and agency
informational brochure which will help consumers better understand all
forms of real estate agency and advocacy roles.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-3064S

AMENDED ANALYSIS
requires the real estate commission to create an agency disclosure form and an agency informational brochure.

This

bill

SENATOR LARSEN: As you will see as the floor amendment arrives to
you the simple language replaces the entire bill. All it says is that "the
real estate commission will create an agency disclosure form and an
agency informational brochure which will help the consumers better understand all forms of agency and advocacy roles." The commission is in
fact working on this and it will be a very handy brochure. The understanding that I have is that it will be a tear off... the disclosure form will be the
back page of the informational brochure, so anytime that two parties are
signing onto an agreement among realtors and the consumer has to receive the brochure at the time that they are receiving the form that they
sign up with an agency, upon signing. It is a single piece... a unit of paper and will in fact make sure that all of the real estate consumers of the
state receive the kind of background of information that will help them
understand what they are agreeing to as they establish an agency relationship with someone in the real estate practice.

SENATOR JOHNSON:

I

heard you say that they are working on the

brochure already?

SENATOR LARSEN: Yes. The commission has started to work with the
real estate profession to begin to create a brochure. This will make it
one of the duties of the commission so that if parties change or opinions change, it will still be the duty and it will guarantee to the consumers of this state that they have someway of hoping to understand
the various forms of real estate agencies.
SENATOR JOHNSON:
I

guess that

I

If

they are having a good faith effort to do that,

have a question as

to

why we need

the legislation?

SENATOR LARSEN: The

real estate commission was in fact very eaand happy when there was an agreement among the parties. It
was purely a verbal agreement and a small committee. As we know,
people change, opinions change, and unless it is in fact a duty of the
real estate commission, it could in the next six to eight months not
occur because there might be some flair-up of opinions and this way
we will know that the commission or one of the commissions duties is
to produce this brochure and will be guaranteeing to New Hampshire's
consumers that they will be having when they sign up with an agency,
they will have the information that will help them make a better decision. In my mind, this is purely a consumer advocacy piece. It helps
New Hampshire's consumers of real estate have in their hands, appro-

ger

to,

priate information before they sign on the dotted line. We all know that
opinions change and people change and this will guarantee that it
actually happens. Thanks.
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SENATOR WHEELER: I agree with Senator Larsen. I feel that this is
an important consumer protection measure that we need to be clear that
it is our policy that there should be full disclosure. I have only recently
in the last couple of years, when my children were able to think in terms
of buying real estate, found out about exclusive buyers agents or exclusive sellers agents or agents that represent both buyers and sellers. I
think that all of our residents have a right to that information and it
should be our policy, so

I

support the amendment. Thank you.

Recess.
Senator Burns in the Chair.
Floor

Amendment adopted.

Ordered to third reading.

TAKEN OFF THE TABLE
Senator Gatsas moved to have SB 437-FN-L, relative to the protection
of public water supplies during emergency conditions and making certain
changes to encourage the formation of regional water systems, taken off
the table.

Adopted.

SENATOR BELOW: I rise in support of the minority report on SB 437
which recommends ought to pass with amendment. The amendment appears starting on page seven of today's calendar. The amendment in fact
is a restatement of the entire bill. It incorporates all the bill's original provisions as well as making some amendments and clarifications that will
result in comments raised by the committee and some members of the
public at the public hearing. I should mention that this bill originated as
the result of a legislative mandate given to the Department of Environmental Services and the Public Utilities Commission by chapter 64 of the
laws of 2000 in which we directed those agencies to work together to conduct a study regulatory structure which encourage or discourage regional
cooperation in drinking water resources management and water conservation and to report back to the legislature by last summer. Those departments did that and in fact, involved the stakeholder process in which both
public and private water suppliers and other interested groups were invited to participate and they came up with, I think, a very good study
instead of recommendations, on ways that we could greatly encourage
cooperation. This was actually before the advent of the current serious
drought which is one of the most serious droughts or as bad a drought as
we have had in the past four decades. Part of the recommendations was
a series of legislative measures and one of which was the content of SB
440 which we have passed today. The remaining measures are embodied
in SB 437. These are... the very first part of this bill actually was developed after September 11. The first part of this bill allows the governor,
upon petition of the Board of Water Commissioners of water supplies or
water supply owner, to declare a state of emergency for public water supplies and during such a state emergency, the governor can order emergency protections for a public water supply. The need for this became
apparent in the aftermath of the September 11 tragedy when some communities such as the city of Manchester were concerned about the protection of their public water supply. In that case, they wanted to get all
of the boating and public activity off of what I guess they call the back
pond of Lake Massabesic. They found that existing rules of the Department of Environmental Services didn't allow them to make that change
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very quickly, essentially overnight like they had hoped that they would
be able to do. Instead it took several weeks to go through an emergency
rulemaking process during which times boaters continued to be free to
approach the water intake for the city of Manchester. It was felt that in
that particular emergency was prudent to ensure the public's safety by
moving people back away from the position where a whole public water
supply could be put at risk. This kind of water emergency could also arise,
though, from a natural disaster such as a spill that would contaminate a
water supply in some way and this would allow a prompt action to protect this important resource. As we all know, water is essential. You can't
really operate a community without a safe public supply of drinking water. The other parts of the bill, though, all came out of this recommendation of this study that was done. I will just run down them quickly. They
add regional water systems to public water systems eligible for state aid.
The state has an existing grant program where essentially the state ends
up picking up a quarter of the cost of eligible projects that get approved
or get bonded. This adds regional water system initiatives as part of what
could qualify for that aid program. It is important to note in the fiscal note
that any additional costs don't show up until the next biennium, but certainly whatever we appropriate for that budgetary amount, even if we
keep it at the same level, is what the department would have to work with,
so another part of this bill is to prioritize those regional projects that might
qualify for the funds, assuming that there is limited funds. The amendment in the calendar tweaks those prioritization considerations based on
public comment. It also creates a mechanism for the department to consider citizen complaints concerning public water systems. It also allows
municipal water systems to charge a rate premium for customers outside
of its municipal boundaries. Back in 1989 the legislature recognized the
need that municipal systems sometimes need to provide service to customers outside of their municipal boundaries and allowed that if they do that
at the same cost to their own customers, they are not subject to public
utility rate regulation which is a cumbersome and somewhat money consuming process to go through rate regulation. Some communities have
done that, like the city of Manchester, but have gone through rate regulation because they do charge about a 12 percent premium. The PUC and
the Department of Environmental Services, in looking at this issue, felt
that it was important to change the law, to provide... to get rid of this
regulatory barrier, to doing what might be prudent for the interest of the
regional water supply. For instance, a community could extend its water
service through their individual customers or perhaps a small private
system that is in trouble across a town boundary and they could charge
up to a 15 percent premium, reflecting the fact that it may cost more to
serve those customers and still not be subject to the PUC regulation. This
is important because it is a barrier that limits sort of what would be a
good... what might otherwise be a good solution. It also allows the Public
Utilities Commission to include certain costs in terms of planning and
developing regional water supply projects in the cost of water supplies for
water utilities that are in fact regulated by the commission. The committee heard extensive testimony in support of this bill and not a single person showed up to either oppose the bill or the floor amendment. Those
supporting the bill included, besides the sponsors, the governor, representatives of the Conway Village water district, Bill Hounsell representing
the North Conway Water Precinct, the DES, the commissioner of the PUC,
the New Hampshire Water Association which includes both public and
private water suppliers, the Society for the Protection of New Hampshire
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Forests, the Association and Conservation Commissions, the Manchester
Water Works which is a pubHc entity, and the Hampton Water Works
which I understand to be a private water system. So in hght of the fact

that we have a lot of challenges, a lot of the regional provisions of this,
allow what would be sort of least costs and important considerations and
particularly a drought situation where water systems could interconnect
on a regional basis and provide some back-up in the event that the water supplies either drying up or being in danger from contamination or
any variety of situations. This bill is a very important, I think, essential
measure for us to move forward to help our communities and citizens of
the state best addressed for preserving good quality public water supplies.
I urge your support for the minority report.

SENATOR JOHNSON: The amendment to this bill on page six does
two things: In the committee, we learned one reason that was necessary because larger water use areas with big diameter supply pipes can
create difficulties for smaller districts with less capacity. These and
other technical issues relating to regionalization we felt, or I felt, needed
to be considered. Under the current law various parties can petition
DES if the water supply is in danger of being contaminated or is being threatened. The department then can adopt rules under the administrative procedures act and this includes the authority to adopt emergency rules. Emergency rules enacted by the governor would remain
effective for the duration of the emergency, which as drafted, lasts for
one year and is subject to renewal. So the declaration of emergency
could last for at least two years and perhaps more. It is really unclear
to me, from the bill, whether the declaration of emergency can be renewed more than once. The bill does not define what constitutes an
emergency. The governor recently declared a water emergency a drought,
not something based on contamination which is the concern addressed
Would the bill allow the governor to activate his or
her emergency powers in a drought? Do these emergency powers include the authority to enact water rationing? My reading of the bill as
introduced, tells me that the answer to each of these questions is probably yes. The opponents of my amendment will argue that following
September 11 the governor should be given this power, but I believe
that September 11 should cause us to be more vigilant but the existence of an emergency does not excuse our branch of government from
maintaining a proper oversight role in matters of security. With those
questions, Mr. President, I ask for your support for the majority report
of ought to pass with amendment. Thank you.
in the current law.

SENATOR GATSAS:

I had shared the concerns that exwould have rate increases without hearings at
the PUC. To address those concerns, I understand that the bill only says
that "new customers" would be affected and not old customers because
they still must go through the hearing process to get rate increases. Is

Senator Below,

isting water customers

that true?

SENATOR BELOW:

That is correct Senator Gatsas. On page ten of the
section 14 of the bill, Ill-a, I, says that if it "serves new
customers outside... 'new customers' is the key words there, outside of
its boundaries, it could charge them at a rate no higher than 15 percent
above its own customers." Then later down in D, it deals with what you
are pointing out which would be an existing customer and they could not
do that kind of change without going back to the Public Utilities Commission for a rate review just as they do now.

amendment,
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SENATOR GATSAS: Thank you.
SENATOR O'HEARN: Senator Below, lately there has been concerns... in
the past few years there have been concerns about runoff from golf
courses, whether it is the chemicals leaching into the groundwater or
into a water supply. If a golf course is located in one area or one district
or one town, and it is affecting let's say the wells of another town, could
then... what controls would there be for the wells of the... that are being
affected by the runoff of the golf course? In other words, can a city be
required to put in city water in an area from a golf course that is in another town?

SENATOR BELOW: I am not

sure that the bill is really designed to deal
a water pollution contamination problem in
general. One way that it deals with that is for instance, if the wells in
one community were being contaminated and it was going to take a
while to remediate that to bring those, they would have to take those
wells out of service as a source of water supply, this has occurred in some
of our communities already from MTBE contamination. They have had
to take some wells offline. As a result they have had capacity problems.
They have had problems with adequate supply. So one relatively simple
approach to that is if you could interconnect with the neighboring water system that has adequate supply and they could help make up that
resource while you remediate the contamination or find some alternative water supply within your community. So in that instance, the bill
is very helpful in allowing the state grant program that can help with
25 percent of those costs as well as 100 percent of the costs of simply sort
of planning that kind of regional cooperation. So it does things to help
facilitate that sort of interconnection. I guess that there may be some,
under the emergency clause... is that what you were referring to potentially in that example?

with that situation. That

SENATOR O'HEARN:

I

is

am

referring to the power to require improve-

ments.

SENATOR BELOW: Okay where is that?
SENATOR O'HEARN: Page nine, section
SENATOR BELOW: This is the situation

12.

The

last paragraph,

II.

that deals with if customers,
and this would be not less than ten customers, have a compliant about
the quality of their water and if the department reviews that data and
goes on and finds... they have the authority to conduct an investigation
and analysis, and if they determine that an extension of water service
from an existing public water supply to an area of impaired water quality or quantity is the most feasible and cost-effective alternative, and it
is consistent with the municipal master planning and that the existing
water supply has an adequate supply and capacity to serve that problem area, then and there are some others... it kind of goes on with some
other ifs...and then if all of that is satisfied, then they could order that
within a reasonable amount of time that the community either fix the
problems or do the interconnection that would allow a proper water supply to those customers who are not getting a proper water supply. So that
is... I suppose in your example that somehow that is where that provision may come in to play. But that is really a customer/public protection
provision that also takes into consideration the question of what is feasible

and

cost-effective.

SENATOR O'HEARN:
tor Below, is yes?

So

I

think that the answer to

my question.

Sena-
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SENATOR BELOW: I am not sure.
SENATOR BARNES: Senator Below when

you presented your amendment, the minority report, you mentioned a number of groups that were
there, very impressive groups. We have three Senators in this chamber
from the city of Manchester and I am sure that they are concerned about
the city of Manchester as we all are, especially the Verizon Center which
is part of Manchester. Did the Manchester Water Works who came in,
speak in favor of your amendment or were they opposed to your amendment? Can you clarify that for us and the three Senators from Manchester that are sitting here?

SENATOR BELOW: They

spoke very strongly in favor of the original
with the assistant director of the Manchester Water Works speaking. I am trying to remember if they had a representative there at the
hearing on the amendment. I had no indication that they had a problem with anything that was in the amendment. I guess that I can't
speak for them directly but it is my understanding...! would defer to
Senator D'Allesandro. I think that he has a clear understanding of this
bill

at this point.

SENATOR BARNES: Thank you very much Senator Below.
SENATOR D'ALLESANDRO: Senator Barnes, in answer to your

query.

The Manchester Water Works strongly supports the minority report which
is spoken to by Senator Below. This is a very important bill for Manchester and for the Manchester Water Works. It is part of the so-called reorganization bill. I might say that Manchester serves not only Manchester
but Auburn, Bedford, Goffstown, Hooksett and Londonderry. This bill will
have a significant financial benefit to the water works and thus to our
customers in all of these communities. I would like to point out three
things that I think are vital in this discussion. The bill adds regional water
systems to the public water systems eligible for state aid. Very important.
adds factors for DES to use in prioritizing applications for state aid. It
would allow municipalities such as the Manchester Water Works to maintain a premium on out-of-town rates without the necessity of having to
go through the costly and often protracted rate hearings at the PUC. I
think that Senator Gatsas alluded to that situation. This is a piece of legislation that had an enormous amount of public input. Manchester Water Works was at those public hearings and spoke positively about those
so I urge my colleagues to support the minority report of ought to pass
with amendment. Thank you Mr. President.
It

SENATOR GATSAS: Senator D'Allesandro, is it your understanding that
they can just increase water rates to the surrounding communities without going to the PUC? Is it your understanding that only new customers have that ability... that the water works has the ability to increase
rates?

SENATOR D'ALLESANDRO: I think that you clarified that position with
PUC that it is only the new customers that are

your statement from the
covered.

SENATOR GATSAS: So it is your understanding that
tomers that they can charge the 15 percent?

SENATOR D'ALLESANDRO: That is correct.
SENATOR GATSAS: Thank you.
SENATOR D'ALLESANDRO: Thank you, Senator

it is

only

Gatsas.

new

cus-
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support of the majority report out of the

Environmental Committee. We have issues with parts of the bill. One
part would be the regionalization part. It may be well for urban areas
of the state and not well for rural areas of the state and yet it paints a
broad brush across the whole state. I described that because there are
towns that have small regional water systems that are called community water systems. There are bordering towns that have large water
works companies supplying water to the border towns. There is a precedent in a master plan for these smaller rural towns that says that we
do not want a town large water system in our town. That is, the fathers
of the town want this to happen. If this bill goes through, this will eliminate local control because of an issue with a executive power escalated
beyond legislative oversight that would allow an emergency power to
exist. Like I say, this may be good for certain parts of the state, but it
may not be good for all parts of the state. In our elected office, we are
also asked to consider the influence that sprawl has upon our state. We
see community density and road use and traffic and the like. And what
a regionalization statewide plan is, this is kind of a backdoor to that.
What it would do is make available more and more sprawl because your
rural communities have sometimes, two acre minimum lot size so that
they can have a water well and septic. So this bill is kind of a backdoor
to I think, sprawl. Take another instance, if you were an owner of a small
water community system and you had your livelihood aced from this and
you had trouble because of acts of God that you were unable to supply
water and you were working towards that end. I believe that things could
be worked out without emergency powers taking place. This bill would
allow emergency powers to come in and I believe that it would be a
takings... you would have a municipality deliver water to your community system and without legislative oversight and you may lose your
opportunity to continue in your livelihood. These are questions that were
on the minds of the Senate Committee and I think that this is a very
broad-reaching bill. That is why the Senate Committee asks that this be
sent to study to grab a balance between the rural and the urban issues
of New Hampshire instead of painting it with such a large brush. I would
appreciate the Senate taking this into consideration on the majority
report out of the committee. Thank you very much.

SENATOR PIGNATELLI: As a sponsor of the original
I am today going to vote for the minority report

that.

bill, I

supported

of ought to pass

I don't know if you mentioned, Senator Below,
standing, and listed the communities and groups that
supported the amendment, but I also wanted to make note that the
water company in my area supports the amended version of this bill, the
minority amended version of this bill. I just want to read very briefly
from a letter that I just received within the last half hour. "Senate Bill
437 is a bill that deals with regionalization and conservation of public
water supplies. The bill is intended to help protect public water supplies
during emergency conditions and to remove some of the barriers to the
regionalization of water systems. Communities in our state are generally not focused on regional planning and sharing of resources. Water
supplies are very much a regional resource and we need to find ways to
insure that all communities have an equal share and are treated fairly."
I believe that this is an important bill for the public water supply industry and for the people of New Hampshire. In response to what Senator
Prescott was saying, I want you to know that I heard what you were
saying, but I bet that if the wells in your community were contaminated

with their amendment.

when you were
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through either a terrorist act or some other kind of outrageous goings
on, you would want water, you would want clean water for your constituents and you would want it right away. You wouldn't want to have to go
before the PUC to obtain clean water for your community. Also I have
been serving for the last two to three years on a Smart Growth, Sprawl
Study Committee. I don't see that this bill originally or as amended, is
going to increase sprawl in any areas or do anything about zoning in any
communities that would increase sprawl. I ask for the Senate's vote for
the minority report of ought to pass with the minority amendment. For
me and for many people in this country, everything changed on September 11 after the terrorists mass murders. This is one way in which we
can deal with future situations similar to that so that if something like
that happens, we are not putting our hands up in the air and trying to
decide well what do we do now? Thank you.

SENATOR PRESCOTT: Senator Pignatelli, would you believe that private
industry and communities working together provide a faster response?
Would you believe that... to water quality issues and needs throughout
their community? And would you believe that a USA springs type company has donated millions of gallons of water for those situations? That
is what I am issuing here, that different communities in the state have
different issues and this paints a broad brush.
SENATOR PIGNATELLI: I would believe that you would believe that,
but I believe in a mass emergency. I believe that there is a role for government to issue some directives and to protect our citizens. By the time
that you have a water company offering water and are they going to offer
enough water? Can they possibly offer enough water? Are people going
to have to stop taking showers? You know, that kind of thing. I believe
that there is a role for government and I believe that in an emergency
with water supplies, that

is

a role for our government.

SENATOR PRESCOTT: Thank you.
SENATOR BOYCE: I see several problems with this bill.

Part of it can be
explained in the amended analysis which is on the amendment which we
are discussing on page 11. This bill does six things: It allows the governor to do these emergency things that we have talked about. It adds regional water systems to public water systems that are eligible for state
aid. That has nothing to do with the emergency of 9/11. It adds factors to
the Department of Environmental Services using a prioritizing regional
water systems application for state aid. Again, that has nothing to do with
the emergency of 9/11. It creates a mechanism for the department to consider citizen complaints concerning water systems. Again, nothing to do
with 9/11. It allows municipal water systems to charge rate premiums for
customers outside of their municipal boundaries. Again, nothing to do with
9/11. Finally, it allows the Public Utility Commission to include certain
costs related to development of regional water systems. Again, nothing
to do with 9/11. Now one of my problems with the bill as this would be
amended, we can find on the bottom of page nine in the calendar. We go
to the fourth line from the bottom. It reads in part, "The municipality,
corporation or person who owns the public water system 'shall' be ordered
to allow connection to its water distribution system." That is pretty
heavy handed. We are being asked to pass this whole bill based on what
happened on 9/11. This is a provision that would allow a group of people
who are not currently connected to or served by a public water supply
system to petition that they be allowed to connect to a water system. If
they were granted this permission it would be that the municipality, the
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corporation or the person, would be forced to allow them to hook up. I find
that objectionable. The other parts of this, some of it sounds like it may
not be too bad an idea, but to tie it together as part I and to say that
because of 9/11 everything has changed and pass this bill in total, doesn't
make sense to me. Things did change after 9/11. I don't think that everything changed. I don't think that common sense has to go out the window.
Common sense tells me that most of what is in this bill has absolutely
nothing to do with September 11. Thank you very much.

SENATOR HOLLINGWORTH:

Yes in fact there are some things that
have to do with September 11 in this bill. It has to do with a disaster. It has to do with emergencies that can be either manmade or by nature. This bill, there was not one person who came in and spoke in opposition to this bill. Not one single individual. The changes that somebody
brought forward about the sprawl, was the only change that you will see
in this bill other than an 'and' that was added. On top of page nine d, that
was to address the infrastructure and development so that people wouldn't
be using this bill to cause sprawl. These seem to be red herrings that are
being put out there. I am sorry. I know that this is complicated and I know
that it is a difficult issue. We did have not one hearing, but there was going
to be two hearings on this bill, there was much input. I have not heard
one substantial group come forward. No municipality, no regional area
that has opposed this. When you talk about rural, no one has come forward and opposed this piece of legislation. No one would move to take and
do anything with rural water unless somebody brought forth a petition
or unless it was a disaster or an emergency. I would like to just say that
don't

to the 15 percent that was there, it was clear that if it is going to cost the
city of Manchester say, more money to connect another community,
Manchester shouldn't have to bear the cost of that new connect or any
other community should not have to have an increased cost if they are
going to be a good neighbor and supply the water that belongs to everybody. The air, the water, belongs to all of us. I ask you to please support
the ought to pass with amendment motion.

SENATOR WHEELER:

I,

too, rise in

support of the minority report. The

amendment that actually does something and in opposition to the majority amendment which does nothing except let's think about it a little
longer. Obviously we are ready to act now. Nobody is saying that this bill
only because of September 11. The arguments that are being used on
the floor today to oppose this amendment are really flimsy. The water
emergency that we are in now, our drought, has nothing to do with
September 11. Nobody is suggesting that something on September 11 is
causing our drought, yet we have a water emergency. Clean water is a
matter of public health and we are the public. All of us, not just the
people that live in Kingston or the people that live in Nottingham or the
people that live in Raymond, but all of us. That water... it sprawls. Water sprawls. It is meandering in rivers, we don't have much of it to flood
anymore, but water moves around, it doesn't know what town it is in.
Obviously we should be talking about regional water supplies. All of our
water should be a matter for concern for all of us so that we have access to the clean water for public health and safety and we depend on
this. I really urge you to support this very sensible amendment that the
minority is proposing.
is

SENATOR MCCARLEY:

To speak

briefly.

Senator Below was very,

I

thought, articulate in reminding us that this bill did not come out of
September 11. This bill came out of a study back in 2000 that went on
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time saying that these are issues that we need to be
addressing; however, I would like to, I think, respectfully disagree with
the Senator from Senate District four regarding items two and three that
he said, "have nothing to do with September 11". I would suggest that I
think the idea that Portsmouth and Seacoast, an area that was cited as
being of concern in terms of terrorists attacks, could be encouraged by
the ability to access state aid dollars in terms of looking at this very
regional issue. I would think that it is important that DES has some
ability to prioritize how they are going to look at those state aid dollars
because they are not infinite if you will, they are limited in terms of
places that perhaps should be able to regionalize and therefore be in a
better situation in terms of a possible disaster. Finally, just for... I do
support the minority report. I do want to say that I know that Senator
Prescott did not misspeak, but I want to, for the record, say that my
constituents in Barrington and Nottingham, USA Springs is not currently sending water anywhere. I think that my constituents would be
very concerned if they were just told that they were shipping millions
of gallons all over the state of New Hampshire. Thank you.
for quite a long

SENATOR COHEN: I know that this has gone on for a very long time.
am a bit surprised. We are talking about water. Public water. We are
talking about emergency situations. The state of New Hampshire, any
I

state for that matter, has a responsibility to its citizens to provide for
the common good. Now what is more essential than water? I don't want
to be in a situation... or Senator Prescott described some water company
being very kind and giving out some water, I don't want to be like Blanche
DuBois in "A Streetcar Named Desire" depending on the kindness of
strangers. We should take this into our own hands and pass this very
sensible bill that everybody that came to the hearing, all of the stakeholders, every single one of them had worked on this and was in support of this. I urge my colleagues to put politics aside and pass the minority version. Thank you.

SENATOR JOHNSON: One of my major concerns was the fiscal note that
was on the original bill and the fiscal note that is on the amendment. It
was my understanding that we are in the second year of the budget and
there is no money available and usually Senator Barnes is sharing that
the Finance Committee likes to know how much money is involved in this
I guess that it will go to Finance if there
but that was one of my major concerns Mr. President.

piece of legislation.
it,

is

an

FN on

SENATOR BARNES:

Senator Johnson this is a would you believe? This
going to be coming to Finance and we are going to have some people
there to explain the financial impact on this bill and we will be reporting back to the full floor this afternoon after we come back?
bill is

SENATOR JOHNSON: Excellent Thank you.
SENATOR BARNES: You're welcome.
SENATOR BELOW: Senator Hollingworth, would you believe that a number of the objections that I have heard today on the floor, I didn't hear
in the committee, either at the hearing on the bill, a the hearing on the
amendment or at the executive session?

SENATOR HOLLINGWORTH: Yes, I would.
SENATOR BELOW: Furthermore, would you believe that one issue that
was raised

at the public hearing which was the concern brought up of
sprawl which was raised by supporters of the bill, that your amendment
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addressed those and addressed them in a fairly aggressive way in saying that one of the criteria for evaluating regional connections is consistency with local land use plans and how it might impact the municipalities growth and development patterns; and furthermore, that
it specifically makes clear that the agency, in administering or allowing an innerconnection could restrict and require limitations on future connections if that was necessary to be consistent with local municipal master planning, thereby creating the mechanism to completely
eliminate the concerns that this raises about sprawl or effectively
mitigate them?

SENATOR HOLLINGWORTH: Yes.
SENATOR BELOW: Thank you Senator Hollingworth.
SENATOR GATSAS: Senator Below would you beheve that I

have a

let-

ter from the Manchester Water Works that they believe that they can
increase rates to outside municipalities without PtJC hearings? And would
you believe that I believe that this body believes that this legislation does
not allow them to do that, only on new municipalities or new customers?

SENATOR BELOW: I think that you are correct in both of those statements. I think that they have a misunderstanding, maybe they are wishing for more than is there, but I think that we are all clear because the
bill says "for new customers". It provides this exception from PUC regulations.

SENATOR GATSAS: Would you believe that we

are trying to protect the

customers of the communities that participate with Manchester to make
sure that if there is a water rate increase that they still must go to the
PUC to achieve that water rate increase?

SENATOR BELOW: Yes, I beheve that is true.
SENATOR GATSAS: Thank you.
Senator Francoeur moved the question.
Adopted.

Question

ment

is

on the adoption of the committee majority amend-

(#3052).

SENATOR BOYCE:

Clarification.

We

are voting on the majority amend-

ment?

SENATOR BURNS (In the Chair): The majority amendment.
SENATOR WHEELER: Parliamentary inquiry?
SENATOR BURNS (In the Chair): You may state your inquiry.
SENATOR WHEELER: Thank you Mr. President. The amendment that
we

are voting on

is

the one that

is

the study committee correct?

SENATOR BURNS (In the Chair): Correct.
SENATOR BELOW: Parliamentary Inquiry?
SENATOR BURNS (In the Chair): State your inquiry.
SENATOR BELOW: Mr President, I almost said "Speaker".
if I

support the minority report of the committee, would

I

Mr. President,
now vote no?

SENATOR BURNS (In the Chair): If you are in favor of the majority
report you vote yes. If you are in favor of the minority report you will
vote no.
Amendment

failed.
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of the committee minority

amend-

Referred to the Finance Committee (Rule #24).

Senator Gordon (Rule #42) on SB 437-FN-L.

SENATOR BURNS (In the Chair): We will be in recess until 1:45.
SENATOR BARNES: I ask that members of the Finance to please head
down to room 103 so that we can exec on this bill and get some clarification. Any other members that have an interest, obviously, may
show

up.

Recess.

Out of Recess.

TAKEN OFF THE TABLE
Senator Cohen moved to have SB 433, establishing a standardized protocol for interviewing victims of child abuse, taken off the table.

Adopted.

SB

433, establishing a standardized protocol for interviewing victims of

child abuse.

Senator Cohen offered a floor amendment.

2002-3056S
05/03

Floor

Amend

the

AN ACT
Amend

title

Amendment

of the bill by replacing

to SB 433
with the following:

it

establishing a standardized protocol for the investigation and
assessment of child abuse cases and relative to developing multidisciplinary child abuse investigation teams.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Section; Department of Justice; Standardized Protocol for the
Investigation and Assessment of Child Abuse and Neglect Cases. Amend
RSA 21-M by inserting after section 8-1 the following new section:
21-M:8-m Standardized Protocol for the Investigation and Assessment
of Child Abuse and Neglect Cases. The department of justice, in collaboration with county attorneys and the department of health and human
services, shall develop a standardized protocol for the interviewing of
victims, the investigation, and the assessment of cases of child abuse and
neglect. The protocol shall encourage multi-disciplinary investigations
of child abuse allegations and shall address the need to establish safe
and appropriate places for interviewing children.
2 Department of Justice; Grant Applications for Multi-Disciplinary
Team Investigations of Child Abuse and Neglect. The department of
justice shall submit grant applications for available federal and private
funds to establish multi-disciplinary child abuse investigation teams
in each county. The department of justice may coordinate applications
for funds with county attorneys, local law enforcement agencies, the
department of health and human services, and appropriate private
service organizations.
3 Effective Date. This act shall take effect 60 days after its passage.
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2002-3056S

AMENDED ANALYSIS
This bill requires that the department of justice, in collaboration with
county attorneys and the department of health and human services, develop a standardized protocol for the interviewing of victims, the investigation, and the assessment of child abuse cases.
The bill also directs the department of justice to apply for grants to
establish multi-disciplinary child abuse investigation teams.

SENATOR COHEN: This amendment was done to address many of the
concerns that had been brought up about this bill. I worked with the
Department of Justice to answer any questions that there may be and
improve the language of the bill. I think that we all agree that in child
abuse cases, not child protection cases but child abuse cases, it is shown
very clearly that there should be a standardized protocol. We heard from
a woman from the town of Windham who testified on the nightmare that
she has gone through going from different police situations, having to
drive all around and her child having to be retraumatized. I think that
we all recognize that being abused is trauma enough and to have to go
through a system that is random and changes and the children have to
be reinterviewed. It is not good for the children and it doesn't help effective prosecution. We have improved some language here. There was
questions about should HHS be taking the lead on this and it came to
my attention that not only does HHS not want it, DCYF doesn't want
it. They would prefer Department of Justice set the protocols. Governor
Merrill moved Children's Justice Grant's office from HHS to the Department of Justice which works with CASA. We must keep this at the Attorney Generals office here. We are talking again, where people have a
responsibility to report charges of child abuse when the criminal situation comes in, this works. This doesn't cost any money. Again, it calls for
the Department of Justice to submit grant applications for "available"
that is a new word, "available" federal and private funds. The language
for the second paragraph was improved as well so that it can be a collaboration with county attorneys and the Department of Health and Human Services. You can read the amendment for yourself. I appreciate
being taken out of turn for this. I think that this is an important bill that
we ought to be able to send to the House and see what we can do for more
effective prosecution of child abuse cases and to avoid retraumatizing
children. I ask for your vote in favor.
SENATOR WHEELER:

Senator Cohen, I want to make sure that I understood correctly, that you were in touch with the Department of Health
and Human Services and that they feel that this is the way that it should
be phrased? That the protocol should come through the Department of
Justice working with them?

SENATOR COHEN:

Yes that

rector of legal services for

is

exactly correct. Byry Kennedy, the disaid that, yes.

DCYF

SENATOR WHEELER: Thank you.
SENATOR GORDON: I believe that
in saying that the

want

Senator Cohen is being forthright
Department of Health and Human Services doesn't

to be involved in developing the protocol in criminal matters. I
is true. What you have in front of you is an amendment that

believe that

doesn't just involve criminal matters. Just go through the language.
Standard protocol for investigation assessment of child abuse and neglect
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"The Department of Justice, in collaboration with county attorneys
and the Department of Health and Human Services will develop a standardized protocol for the interviewing of victims, the investigation and
the assessment of cases of child abuse and neglect." I do not see anything
cases.

in here that says that this is only criminal cases. This is all child abuse
and neglect cases. "The protocol shall encourage a multi disciplinary
investigation." That is with
and the police of child abuse allegations. "Shall address the need to establish safe and appropriate places
for interviewing children." Everybody is in agreement that we need a
protocol, but the police should not be responsible for the protocol. The
law enforcement officials should not be responsible for the protocol in
noncriminal cases. We have just gone through this whole issue with the
idea that DCYF, in conducting its investigations, creates these huge files
of people. They create a file about the victim. They create a file about

DCYF

the alleged perpetrators which may talk about the relationships with
other people in the community. Now what this is going to do if you pass
it like this, it is going to take... and child abuse is a civil matter with
relaxed standards of proof, with relaxed standards of evidence, with relaxed standards of investigation, not subject to provisions in regard to
the fourth amendment and other constitution provisions. What you are
now going to do if you do this is to say that the Department of Justice
is going to be responsible for doing this. I think that is wrong. What it
needs to do is to focus in that says that the Department of Justice is
going to do it for criminal matters. I agree with that. If you are going
to have... if the person that is going to have a protocol for investigation
for noncriminal matters is... the Department of Health and Human Services. Now if they don't want to do that, I am sorry, but they're the agency
that is charged with child protection in this state. I don't believe that
they are going to tell you that they don't want that responsibility. As to
the second part of the amendment, the multi-disciplinary team, the Department of Justice shall submit grant applications, I haven't had anybody from the attorney general's office tell me that they want to do this.
I suspect that if I call them up and ask them, 'would you object to doing it?' they might say that they do not object to doing it, I don't know.
But certainly since our last time that we got together, no one has called
me. No one testified at the hearing that the Department of Justice wanted
to do this. I don't know. I have another amendment which I would offer,
which would in fact establish the protocol, which I think is appropriate.
I don't think that we want the Department of Justice, the law enforcement officials in this state to be responsible for all child abuse and neglect cases.

SENATOR COHEN: My understanding is that this would only come into
play when they are already working as... when law enforcement is already involved. If it is not a criminal act this. ..I have been informed,
does not come in. It is required under RSA 169-C that a criminal act be
handled by the Department of Justice. If it is not... if there are no criminal charges this would not come into play. Child protection is something
very different from a criminal act. The Department of Justice is interested in this and they are very supportive of this. Sandra Matheson is
the person with whom I have spoken over there. We need to enable
child protection... better child protection throughout the state, it can't
just be limited to areas that happen to be able to afford it. This authorizes them, "they shall submit grant applications for available federal
and private funds to go out and set these up so that there can be equal
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justice for all children when it comes to these criminal cases which have
to be reported to the police throughout the state of New Hampshire. I
hope that helps clear it up.

SENATOR LARSEN:
we were

Senator Gordon, in the floor amendment before us,

add the word 'criminal child abuse

allegations', would that
your concerns relative to it being too broad? If in every place that
it says "child abuse" you inserted "criminal child abuse" allegations, investigations, would that in fact satisfy your concerns and could we get this
law passed?
if

to

satisfy

SENATOR GORDON:

Actually I have talked to social service agencies
shouldn't be the Department of Justice who should
be doing that. It should be the Department of Health and Human Services. When the Judiciary Committee heard the proposal for the study
committee over a year ago now, this multi-disciplinary team from Portsmouth came in and said that they need to know what is happening to
these kids before they get into the criminal justice system. To demonstrate that what they did was they came in with an overlay and they
said, this is a kid in Portsmouth. I think that they had a real life example. This is a kid in Portsmouth and this is his criminal history. This
is all that we know about him, our law enforcement officials. Then what
they did was to put an overlay over that and said, now this is his juvenile history. You get a better picture of this child. Then they put an overlay over that and said, now these are the abuse and neglect issues. Because it appears that his criminal behavior arose out of abuse and neglect,
which is all very fine and I understand the purpose for doing that because what that does is to paint a full picture of this child. But you know

who

believe that

it

what concerns me about that, and I don't know if it concerns anybody
else and they can vote the way that they want. I am concerned that when
we start looking at kids who may be abused and neglected, as being potential criminals. That concerns me a lot. It may not concern anybody

me a lot. So I am concerned about the multi-disunderstand that that works down in Portsmouth and I
don't doubt that it works and it is fine, I do have some problem with the
state encouraging that type of model, a prosecutorial model of a multidisciplinary team across the state. That bothers me a lot. So I am not
really happy with the second portion of this. I think that I could probably live with the first portion if we said that it be subject to... this was
only criminal protocol, and in fact, I think that would be a great idea
because I believe that our county attorney's office, there are many that
else,

but that concerns

ciplinary.

Now I

aren't doing a very professional job right now.

SENATOR LARSEN:
it

So just to clarify if I may, if you did add "criminal"
would be acceptable to you in both sections one and two?

SENATOR GORDON: What I am saying is that if you took out paragraph
two in here that would be fine. If you... under paragraph one, where it
talks about a standard protocol if we were to say that the Department of
Justice in collaboration with county attorney's and the Department of
Health and Human Services shall develop a standardized protocol for the
interviewing of victims, the investigation and assessment of criminal cases
of child abuse and neglect. That sounds good to me. I would say that the
protocol shall address the need to establish safe and appropriate places
for interviewing children. That would be very much acceptable and that
is

pretty

much what my amendment

does.
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understand that there is
That you have

essentially doing that?

SENATOR GORDON: Mine

is not exactly as we just described although
put one together and bring it back here if you would
like. Mine is pretty much identical to that with the exception that it has
the help of the Department of Health and Human Services developing a
protocol for everyone in conjunction with the Department of Justice so
that the Department of Justice could deal with criminal cases. So my
focus was a bit different. But if you wanted to have the Department of
Justice develop a protocol for criminal cases in conjunction with the Department of Health and Human Services, I would just have to rewrite that
a little bit.
I

would be happy

to

SENATOR LARSEN:

Okay, thank you.

Senator Fernald moved to have

SB

433, establishing a standardized

protocol for interviewing victims of child abuse, laid on the table.

Adopted.

LAID ON THE TABLE

SB

433, establishing a standardized protocol for interviewing victims of
child abuse.

SB

449, establishing a landlord-tenant mediation pilot program. ExecuDepartments and Administration Committee. Vote 5-0. Interim Study,
Senator D'Allesandro for the committee.

tive

SENATOR

D'ALLESANDRO: I rise to recommend on behalf of the Executive Departments and Administration Committee that SB 449 be moved
to interim study. Senate bill 449 establishes a landlord-tenant mediation
pilot program at the Manchester District Court. During the committee
hearing we heard testimony from a Manchester District Court clerk who
stated that they did not have the resources at this time to host such a
project. The committee sees the merit in this bill and would like to continue to look into other ways in which this program could be established.
For these reasons the committee voted unanimously that this legislation
be moved to interim study. Thank you Mr. President.
Committee report of interim study

is

adopted.

SB 441-FN-A,

establishing the position of hazardous materials response
coordinator and making an appropriation therefor, and establishing a
committee to study the interoperability of state agency communications.

Finance Committee. Vote 3-0. Ought
Gatsas for the committee.

to pass

with amendment. Senator

2002-3007S
05/10

Amendment to SB 441-FN-A
the bill by replacing section 3 with the following:
3 Appropriation. The sum of $1 is hereby appropriated for the biennium ending June 30, 2003 and $1 for the fiscal year ending June 30,
2004 to the department of safety, division of fire safety, for the purposes
of hiring a hazardous materials incident response coordinator to coordinate the response of state agencies to hazardous materials and assist
regional and local hazardous materials response teams with preparedness and response capabilities. This appropriation is in addition to any

Amend
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other funds appropriated to the department of safety, division of fire
safety. The commissioner shall furnish suitable equipment to the hazardous materials response coordinator, as the commissioner deems necessary. The governor is authorized to draw a warrant for said sum out
of any money in the treasury not otherwise appropriated.

2002-3007S

AMENDED ANALYSIS
This bill establishes the position of hazardous materials response coordinator within the department of safety, division of fire safety and
establishes a committee to study the interoperability of state agency

communications.

SENATOR GATSAS:

Bill 441 is an important piece of legislation
terrorism. The bill will set up, at the state level, a
hazardous materials response coordinator and will establish a committee
to study the effectiveness of state agency communications. Initially, the
bill appropriated almost $100,000 to pay for salary, benefits and operating costs of the state
response coordinator. In the short time
since the bill was introduced, the United States Congress approved a bioterrorism bill that will assist the states in such matters. New Hampshire
stands to receive upwards of $8 million in federal assistance, which will
pay for the position created by this bill. The committee amendment
changes the appropriation to a dollar. In the long term, this bill could
prove to save the state a substantial amount of money, as the HAZMAT
response coordinator will be helping local communities track down federal money in their efforts to prepare themselves for bio-terrorism. The

in our ongoing

Senate

war on

HAZMAT

Finance Committee unanimously found
that you agree.

Thank

SB 441 ought to

pass and

we hope

you.

SENATOR WHEELER: Senator Gatsas, I know that when we have been
hearing about federal funds that will be made available to the states for
response to some of the threats that we may be facing now, there certainly
has been a hope that some of those funds will be used to support and
increase and make better our public health infrastructure... and with all
of this going to the Department of Safety, I wonder if there is any recognition of the importance of having money go into public health with this?

SENATOR GATSAS:

I think that we certainly... that was not in the bill
think that your question certainly has merit and I believe that
some of those funds should be looked at.

but

I

SENATOR WHEELER: Thank you.
SENATOR GATSAS: I was worried Senator,
me

about registration of cats,

SENATOR WHEELER:

if

that you were going to ask
those funds would take care of that.

Well, $10 a cat should do

it.

Amendment adopted.
Ordered to third reading.

SB 443-FN,
tee.

relative to the division of condominiums. Finance CommitVote 4-0. Ought to pass. Senator Larsen for the committee.

SENATOR LARSEN: Senate Bill 443 will establish a procedure by
which condominium associations of 50 units or more may voluntarily
divide a condominium into smaller condominium associations. There
is a $1,000 application fee and it is estimated that less than half a
dozen associations would take advantage of this bill in the first year
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making the revenue to the state and fiscal impact minimal. The Finance Committee unanimously found SB 443 ought to pass. We hope
that you agree. Thank you.
Adopted.

Ordered to third reading.

SB 445-FN,

relative to a limited right to a jury trial for certain minors

commitment to an adult correctional facility. Finance Committee. Vote 3-0. Ought to pass, Senator Below for the committee.
SENATOR BELOW: Senate Bill 445 makes good sense without costing
the state much. The most recent fiscal note shows a potential annual cost
of about $36 thousand dollars but that assumes that every one of these
cases that might occur would make it to trial. Under normal circumstances, the vast majority of such cases are pleaded out before they come
close to a trial. The Finance Committee unanimously found SB 445 ought
to pass and we hope that you will support that. Thank you.
prior to

Adopted.

Ordered to third reading.

SB 455-FN-A, relative to funding for district and probate court security.
Finance Committee. Vote 4-0. Ought to pass with amendment, Senator
Below for the committee.
2002-3013S
09/10

Amendment
Amend

the

bill

by replacing

to

SB 455-FN-A

all after

the enacting clause with the

fol-

lowing:

Transfer of Funds from Escrow Fund for Court Facility Improveto District and Probate Security. Notwithstanding the footnotes
to 2001, 130:1.02, 01, 06 and the provisions of RSA 490:26-c, the supreme
court may transfer up to $700,000 from the escrow fund for court facility improvements to 2001,130:1.02, 01, 06, class 90 for district and probate court security. To reimburse the escrow fund for court facility improvements for the amount transferred under this section, the courts
shall increase each entry fee by $10 until the total amount transferred
for district and probate court security is reimbursed to the escrow fund.
The commissioner of administrative services shall notify the supreme
court when the escrow fund has been fully reimbursed and, within 30
days of such notice, the court shall decrease each entry fee by $10.
2 Transfer of Funds from Escrow Fund for Court Facility Improvements to District and Probate Security. Notwithstanding the footnotes
to 2001, 130:1.02, 01, 06 and the provisions of RSA 490:26-c, the supreme
court may transfer up to $700,000 from the escrow fund for court facility improvements to 2001,130:1.02, 01, 06, class 90 for district and probate court security. To reimburse the escrow fund for court facility improvements for the amount transferred under this section, the courts
shall increase each entry fee collected by the probate courts by $5 and
each entry fee collected by other courts by $10 until the total amount
transferred for district and probate court security is reimbursed to the
escrow fund. The commissioner of administrative services shall notify
the supreme court when the escrow fund has been fully reimbursed and,
within 30 days of such notice, the court shall decrease each probate court
entry fee by $5 and each entry fee collected by other courts by $10.
1

ments
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3 Contingency. If SB 64-FN-Aof the 2002 legislative session becomes
law, section 2 of this act shall take effect July 1, 2002 and section 1 of
this act shall not take effect. If SB 64-FN-A does not become law, section 1 of this act shall take effect July 1, 2002 and section 2 of this act
shall not take effect.
4 Effective Date.
I. Sections 1 and 2 of this act shall take effect as provided in section
3 of this act.
II. The remainder of this act shall take effect upon its passage.

2002-3013S

AMENDED ANALYSIS
This bill authorizes the supreme court to use up to $700,000 in the
escrow fund for court facility improvements for district and probate
court security, and provides for an increase in court entry fees until the
amount used for district and probate court security is reimbursed to
the escrow fund.

SENATOR BELOW: Senate Bill 455 authorizes the Supreme Court to
use up to $700,000 from the court facilities escrow fund for district and
probate court security. That is $200,000 less than the Senate version of
the budget had originally allowed for the next fiscal year. It is enough
under the new $65 per day per diem system to allow substantial restoration of court security throughout the district and probate courts. The
committee amendment increases each court entry fee for cases in the
district and probate courts by $10 except just by $5 for the probate courts
because we already increased the probate court fee by $5 for another
purpose to reimburse these court security costs, that will accelerate the
period of time in which those cost to recover to the fund to approximately
a year and a half or less. The Finance Committee unanimously found SB
455 ought to pass with amendment and we hope that you will support
that.

Thank

you.

SENATOR FERNALD:
and probate courts or

Is

the entry fee increase limited just to district
courts?

is it all

SENATOR BELOW: You are correct.
let

me

look at the

SENATOR FERNALD:
question?

I

I

think that

it is.

.

.well wait a

minute,

guess

my real

amendment.

Does it apply
thought that it did.

to superior court

I

is

SENATOR BELOW: It is specific. Well no, it is limited to $5 for probate
court and $10 for other courts. Although most of... as I understand it,
most of the entry fees are for the district court level because there is a
lot more cases there.
SENATOR D'ALLESANDRO:

Senator Below, you mentioned that the $5
maintained until the fund has been fully reimbursed then
within 30 days of such notice, the court shall decrease the entry fee by
$5. What is the length of time that it is going to take to restore the fee
to what it is right now, the escrow account?
fee will be

SENATOR BELOW: It is estimated to be about
SENATOR D'ALLESANDRO: Thank you.
Amendment adopted.

18 months or less.
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Ordered to third reading.

HB

462-FN, requiring state regulatory boards, commissions, advisory
boards, advisory committees, and authorities to develop an orientation
manual for new members. Finance Committee. Vote 3-0. Ought to pass,
Senator Larsen for the committee.

SENATOR LARSEN: The way that the Senate amended the orientation
information requirements put upon regulatory boards and commissions
resulted in there not being a fiscal affect to the state or a very minimal
fiscal affect to the state. The Finance Committee agreed that this bill
ought to pass and we hope that the Senate joins in this vote.
Adopted.

Ordered to third reading.

HB

567-FN-L, extending the reporting date of the commission for the
development of a statewide protocol for interviewing victims of sexual
assault crimes. Finance Committee. Vote 3-0. Ought to pass, Senator
Barnes for the committee.

SENATOR BARNES: House

Bill 567 was amended to have no fiscal imFor that reason the Finance Committee unanimously, by a 3-0 vote,
found it ought to pass and we hope that you agree. Thank you.

pact.

SENATOR BOYCE:
ate for having

do

Senator Barnes,

I

removed the $2 million

just wanted to commend the Sendollars that it would have cost to

this.

SENATOR BARNES: The

Finance Committee

is

hard at work.

Adopted.

Ordered to third reading.

HB 712-FN, relative to the coordination of state, regional, and local planning

Finance Committee. Vote
committee.

efforts.

for the

3-0.

Ought

to pass.

Senator Gatsas

SENATOR GATSAS: House

Bill 712 will require the state development
plan be due every four years instead of every two and that such a plan
take a broader scope. There would be an increase in the staff time to
prepare the plan, however, the change in the due date for the plan would
help absorb the staff costs. The office states that any increase in the
costs can be absorbed within the existing budget. The Finance Committee unanimously found HB 712 ought to pass and we hope that you

agree.

Thank

you.

Adopted.

Ordered to third reading.

SUSPENSION OF THE RULES
Senator Barnes moved that the Rules of the Senate be so far suspended
as to allow a committee report not advertised in the calendar.

Adopted by the necessary 2/3 vote.
SB 437-FN-L, relative to the protection of public water supplies during
emergency conditions and making certain changes to encourage the formation of regional water systems. Finance Committee. Vote 5-2. Ought
to pass. Senator Below for the committee.
SENATOR BELOW: During our break the Senate Finance Committee
spent some time looking at this bill and what we found was the major
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impact would occur as a result of increased applications for the
state aid for regional interconnections and regional water source development, but most of these wouldn't really begin to occur until fiscal year
2004 where there might be an order of $70,000 or so in costs to the state.
This would increase over the number of years, but at the same time the
state obligations for surface water treatment rule implementation, which
is what the aid program is currently being used for, will start to decline
over time so that the state could choose to continue to level fund the
whole state aid grant budget at about $1.85 million and simply absorb
that within that or it may choose to increase it somewhat for a few years
to absorb some increased projects, but in any case, there is nothing that
is mandated in that regard. It is all discretionary, both on the local communities and for the state; therefore, the committee recommends that
the bill ought to pass.
fiscal

Adopted.
Recess.

Out of Recess.
Ordered to

third reading.

HB

1118, relative to participation by certain judges in the state employee group health and dental insurance programs. Insurance Committee. Vote 3-0. Ought to pass. Senator Francoeur for the committee.

HB

Senator Francoeur moved to have
1118, relative to participation by
certain judges in the state employee group health and dental insurance

programs, laid on the table.

Adopted.

LAID

ON THE TABLE

HB

1118, relative to participation by certain judges in the state employee group health and dental insurance programs.

HB

1184-FN, permitting the department of health and human services to use the National Medical Support Notice. Insurance Committee. Vote 3-0. Ought to pass. Senator Wheeler for the committee.

SENATOR WHEELER:

I rise on behalf of the Insurance Committee to
support our vote of ought to pass on HB 1184. This bill allows the Department of Health and Human Services to use the National Medical
Support Notice to inform an employer of an employees court ordered
obligation to provide their child with healthcare coverage. This National
Medical Support Notice is one consistent form that will streamline the
paperwork process and ensure that eligible children are receiving available health insurance. It doesn't change who gets health insurance, it
just makes it a lot easier for people to understand where the court order is. This form is part of a federal requirement and will aid in the
enforcement of court orders. I encourage the Senate to join the Insurance Committee in voting that this bill be adopted.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1422, establishing certain positions in the insurance department.
Insurance Committee. Vote 3-0. Ought to pass. Senator Burns for the
committee.

SENATOR BURNS:
ommend

that the

I

bill

rise on behalf of the Insurance Committee to recought to pass. The piece of legislation establishes
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17 positions in the Insurance Department which were previously billed
by independent contractors. The Fiscal Committee and the Executive
Council have already approved the temporary establishment of these
positions. This bill makes them permanent. There is no effect on the
general fund because they are paid for by assessments by the New Hampshire Insurance Department. I would just say that when they did the
legislative audit, they criticized the Insurance Department and said
that these independent contractors were not true independent contractors. They did work for the department and this is a way to solve that.
I think that this is true and I recommend ought to pass.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1434, lowering the

minimum

medical cost coverage for motor vehicle
Vote 3-0. Ought to pass, Sena-

liability policies. Insurance Committee.
tor Burns for the committee.

SENATOR BURNS: I rise to recommend on behalf of the Insurance Committee that HB 1434 be voted ought to pass. House Bill 1434 lowers the
minimum medical payment coverage in motor vehicle liability polices from
$5,000 back to the original $1,000. When the minimum was raised, there
was some unintended consequences. The increase dramatically raises the
premium for single males under the age of 25. Some of these increases
are as high as $300 in a state where motor vehicle insurance is not mandatory, we are making it even more difficult for the younger drivers to
afford insurance. Lowering the minimum does not in any way prevent
individuals from purchasing more coverage. For these reasons, the committee voted 3-0 that the bill ought to pass. I encourage the Senate to
do the same. I would just say that the Insurance Department has approved these high rates and it is a serious problem for our younger
people to be able to buy this insurance. Thank you.

SENATOR HOLLINGWORTH: I have to apologize. I unfortunately was
not in insurance last week when this bill was voted on so I am reluctant to stand in opposition to it because I should have been there, but
unfortunately I had some personal matters that I had to take care of.
Last year this bill came before the Senate. It was HB 690 and what
happened. ..excuse me, it was HB 153 and it died on the table in the
Senate last year after the Senate Insurance Committee voted to recommend inexpedient to legislate. The idea was that we felt that you
can't afford anything at $1,000 in medical care. The costs have increased
so much that that would have no coverage. So I am asking that we
would put this bill into interim study, because while they testified that
they think that it increased the costs of single males, there is no evidence that's the case. It is true that it has gone up, but there has been
no explanation for that rate increasing and that in fact there is nothing
that indicates that it is because of the increase at $5,000. In fact, we
think that if we change that again it will increase health care costs because there will not be coverage for those people that are injured. So I
would ask at this time to substitute a motion of interim study.
Senator Hollingworth moved interim study.

SENATOR BURNS: I would just like to rise against this. In the past year,
we have seen even more harm by the $5,000. It has been a serious problem which

is getting worse with the higher insurance rates. These rates
are approved by the department and unless we think that the department
isn't doing their job, they are probably going to get worse as time goes on.
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So please defeat this motion and get it back to $1,000. If the next legislature wants to study it that is good, but we just can't burden these people
with the high rates for the next year. Thank you.

SENATOR FERNALD: Senator Burns, the question that I have is a policy
question. Why do we require that there be medical insurance coverage as
part of automobile insurance?

SENATOR BURNS: If you go back in history and the first requirement,
which I believe was $500 that was put in at the request of the trial lawyers back when we had a big insurance issue 15-20 years ago. So it has
been on ever since. It was then increased to $1,000. I believe that two
years ago they increased it to $5,000. No one realized at the time of the
big jump in rates that that was going to occur. Another thing that has
occurred is the Insurance Department has ruled that your own health
insurance won't apply until you use all of your medical payments, so
for many people, they don't collect anything under the medical pay because it all goes to offset what they would have had under their health
insurance.

SENATOR FERNALD: I guess what I was trying to get at is do you think
that there is a public policy purpose to having this requirement or would
you just favor getting rid of it entirely?

SENATOR BURNS: I think that it is good to have the minimum. For a
person my age it is very cheap. In fact I carry $25,000, but for the under 25 group, the premiums are just astronomical, even up in my area,
$300 or $5,000 medical. Once the department made that ruling, it makes
it a poorer buy for anyone buying the medical payment.
SENATOR FERNALD: Thank you.
SENATOR MCCARLEY: Senator Burns,

clarification.

Did you

indi-

cate that in the Insurance hearing the Department came in and said
the rates for males under 25 have gone up as a result of the change
last year?

SENATOR BURNS:

There wasn't any change last year. It was two years
the $5,000 rate has gone up. It appears that it has
because every company is filing different rates. But when they went from
$1,000 to $5,000 it tripled the rates and that is the problem. You and I can
buy the $5,000 and $10,000 it is pretty cheap, but the young people... it
is terrible the rates that they are charging them.
ago.

I

don't

know

if

SENATOR MCCARLEY: I was just trying to get clarification. I am

sorry,

a follow up question just so that I can understand because I heard Senator Hollingworth say something different. Did the department indicate
they felt that this was the sole cause of this increase in rates for this
particular population?

SENATOR BURNS: Well certainly if you buy five times as much coverage you pay a lot bigger premium. They did not come in and say that we
shouldn't do this. The reason for the big increase in rates is five times as
much coverage which you cannot collect if you have your own health insurance.

SENATOR MCCARLEY: Thank you.
SENATOR DISNARD: Senator Burns,
not only the driver

who has

SENATOR BURNS:

It

I understand that this includes
the insurance, but also the passengers?

includes everyone in the insured vehicle.
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SENATOR DISNARD: See I don't have any children. If my sisters
grandchildren. ..who are in high school or in college and the drivers
are very young, it has $1,000 in insurance and there were four or five
young people in that car, that is not much coverage.
SENATOR BURNS: They would have $1,000 apiece. That
vidual in the insured vehicle regardless of fault.

is

per indi-

SENATOR DISNARD: Thank you.
SENATOR HOLLINGWORTH: Thank you for the

second time, I will try
to be brief. In 1999 Stanley Burbank came in and testified on
469.
He said, "Members of the Commerce Committee I
Stanley Burbank

HB

am

executive director of the Independent Insurance Agencies of New Hampshire, an association which represents appropriately 160 independent
insurance agencies in the state of New Hampshire. I have been asked
to convey to you our associations partial support of HB 469." That was
because of the increase of medical care. "We favor raising the med-pay
limits from $1,000 to $5,000. Med-pay coverage, sometimes called nofault or goodwill is covered, is paid without regard, default or neglect.
It is not necessary to determine who was at fault in order for it to apply.
If you are hurt, it is paid. It is a type of quick settlement for immediate
medical expenses and is an invaluable benefit to the insured and any other
passenger in their vehicle." Nothing has changed that. The reason that
young peoples insurance costs have gone up is because the young people
are the ones that have the most serious accidents. Thank you.

SENATOR LARSEN:

I hadn't studied this bill and I don't serve on the
Insurance Committee, but it would seem to me from listening to the arguments that we run into a problem where currently we are encouraging those who have responsibility for a vehicle, to also take some responsibility for any medical injury that they cause. If we lower it to an amount
of $1,000 per person in a car where an accident occurs, and we heard that
accidents frequently do occur and young people driving under the age of

We

are basically, I am afraid, shifting
25, there is a greater frequency.
some of the costs off of that person who should be taking some responsibility for the vehicle they are driving or any injuries that they cause, and
we are shifting it in fact onto the health care costs of this state. What we
heard was well if your medical coverage only goes up to $1,000 then your
own individual health insurance will cover anything above that.
all
know that most injuries or many visits or just a few visits to the doctors
office can add up very quickly.
$1,000 visit, if you have been in an accident, is probably not that much of a visit. So I am actually concerned that
this bill would in fact force greater costs onto our health insurance and
cause those who are not at all responsible to have to pick up those costs
for those who are not being responsible about carrying adequate coverage. So I would vote that this bill ought not to pass. Either be interim
studied or tabled.

We

A

SENATOR GATSAS: Is it not true that once the medical plan of an
individual picks up that cost that if there is a payment by the insurance company, the medical carrier has the opportunity to subrogate
that claim?
SENATOR HOLLINGWORTH: Yes.
SENATOR GATSAS: So is it not true
increase medical costs?

that at that point

it

really doesn't

SENATE JOURNAL

21

MARCH

2002

561

SENATOR HOLLINGWORTH: If you have this insurance, it wouldn't, but
you don't have this insurance, it would because $1,000 is not going to
cover the amount. If you have health care insurance then it would, but if
you don't have healthcare coverage it wouldn't because there is no coverif

age there.

SENATOR PIGNATELLI: Senator Hollingworth, many people under the
age of 25 aren't working and aren't making a lot of money or are working or aren't offered health insurance. So what happens if there are some
young people in a car and they don't have any health insurance, what
happens to the costs of their healthcare? I mean it costs $1,000 to get a
splinter taken out in a hospital. What happens... who pays for them?

SENATOR HOLLINGWORTH:
not in place, then

bill is

have

to

pay

for

it

If they don't have any coverage and this
would be compensated... the hospital would

it.

SENATOR PIGNATELLI: Which means that we all pay for it.
SENATOR HOLLINGWORTH: Right.
SENATOR FERNALD: I wanted to give a further answer to the question
that Senator Gatsas asked a minute ago. It is my understanding of the
insurance area that if you have medical payment insurance on your auto
insurance and you also have private health insurance, often-times what
happens is the private health insurance pays first, but they get reimbursement from the auto policy if there is any medical coverage under the auto
policy. So if we have $5,000 minimum, that is $5,000 worth of expense that
is in the auto insurance pool rather than the health insurance pool. So
ultimately, it is paid out of auto premiums rather than health premiums.
When we reduce the minimum and the people reduce their medical payment coverage down to $1,000 we are putting medical costs back onto the
medical insurance pool and it is going to be some slight increase on medical insurance rates.

SENATOR GATSAS: Senator Fernald, is it not true that if the costs of
going from $1,000 to $5,000 for a 25 year old is an increased cost, aren't
we then telling those people, because this is not a state that requires
auto insurance, that the chances are that you will have no insurance on
that automobile, so there is no recovery for any medical or any collision
or anything else, because that individual, if there is an increase in premium, probably will not carry insurance? So that leaves us all open to
greater liability. Would you believe?
SENATOR FERNALD:

I think that there are all kinds of cross currents
asked Senator Burns questions about what was the policy behind
having it because I wanted to understand first, do we need it and then
let's get to the point of the level. What is the magic number, is it $1,000
is it $5,000 or is $3,000? I guess that I didn't get a really complete understanding of Senator Burn's position on that in response to that question. It just looks to me and I think that everyone here would agree that
$1,000 doesn't go very far in the medical world. If we are going to require medical coverage, I don't know why $1,000 is the right number. It
seems awfully low to me. We could eliminate it altogether and make auto
insurance even cheaper, but we are losing sight of the reason why we
put it there in the first place, I think.

here.

I

SENATOR GATSAS: Thank you.
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SENATOR FLANDERS: I was

for $5,000 last year. The reason that I
opposing it today is because of the costs. If a young man goes into
an agency and a young lady goes into an agency and they see that the
price is $800, they may not buy any insurance at all. I think that you
will all agree with me that if a vehicle going down the road with liability insurance of even $30,000 is better than an automobile going
down the road with no insurance. The reason that L..$300 for $500,000
this day is a lot of money. For those of you who are worried about the
people/passengers in the car, if you have liability insurance and the
driver is negligent, the $1,000 medical pay doesn't count until they
go after the liability policy. In my opinion, it is much better to have
a young person with liability coverage... going down the road with passengers or hitting other vehicles, than it is to have somebody driving
down the road with $5,0000 medical pay and no insurance. I think
that it is as simple as that. I think that we are making something that
is not as big as it really is. I guarantee you that if a young man is
going down the road and he has five passengers and he goes off the
road and hits a tree and he has liability insurance, there will be plenty
of attorneys who will represent those five passengers to make sure
that they get their fair share. That is a hell of a lot better then having no insurance at all and $300 for $5,000 medical pay is going to
drive people to not have insurance. Thank you.

am

SENATOR WHEELER: I think that the questions that were raised during this debate are good enough reason to support the interim study
motion made by Senator Hollingworth. I am rising in support of that
motion. The 'back benches' here, I have heard a lot about why in the
world don't we have mandatory auto insurance. I hope that I don't get
struck by lightening by saying that out loud, but I think that there are
a lot of questions about what we need to do with auto insurance. I would
recommend that we vote for interim study for this.

MOTION TO LAY ON THE TABLE
Senator Larsen moved to have HB 1434, lowering the minimum medical cost coverage for motor vehicle liability policies, laid on the table.

A division

vote was requested.
Yeas: 10

Motion

Question
Motion

Nays: 13

is

on the motion of interim study.

failed.

Question

A roll

-

failed.

is

call

on the committee report of ought

to pass.

was requested by Senator Hollingworth.

Seconded by Senator McCarley.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Below, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
The following Senators voted No: McCarley, Disnard, Fernald,
Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,

Cohen.
Yeas: 14

Adopted.

-

Nays: 10
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Ordered to third reading.

HB 420, apportioning state representative districts. Internal Affairs Committee. Vote 2-1.

Ought

to pass

with amendment, Senator Boyce for the

committee.

2002-3022S
03/01

Amendment
Amend

the

AN ACT

title of

the

to

by replacing

bill

HB
it

420

with the following:

apportioning state representative districts, congressional disexecutive council districts, state senate districts, county
commissioner districts, and delegates to state party conventricts,

tions.

Amend

the bill by replacing all after section 2 with the following:
3 U. S. Representative Districts. RSA 662:1 is repealed and reenacted
to read as follows:
662:1 U.S. Representative Districts. The state is divided into 2 districts
for the choosing of representatives in the congress of the United States.
Each district may elect one representative. The districts shall be constituted as follows:
I.

The first district is constituted
The counties of
1) Carroll, and
2) Strafford; and

of:

(a

(b

In the county of Belknap, the towns and city of
Alton,

1)

2) Barnstead,
3) Belmont,
4) Center Harbor,
5) Gilford,
6) Gilmanton,
7) Laconia,
8) Meredith, and
Hampton;
9)

New

(c

and

In the county of Hillsborough, the towns and city of
1) Bedford,
2) Goffstown,
3)
4)

Manchester, and

Merrimack; and

In the county of Merrimack, the town of
1) Hooksett; and
(e In the county of Rockingham, the towns and city of
(d

1)

2)
3)
4)
5)
6)
7)
8)
9)

Auburn,
Brentwood,
Candia,
Chester,
Danville,
Deerfield,
Derry,
East Kingston,

Epping,

10) Exeter,
11) Fremont,
12) Greenland,
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Hampstead,
Hampton,

Hampton

Falls,

Kensington,
Kingston,
Londonderry,

New

Castle,

Newfields,

Newington,

Newmarket,
Newton,
North Hampton,
Northwood,
Nottingham,

(27)Plaistow,
(28)
(29)
(30)
(31)
(32)
(33)
(34)

Portsmouth,

Raymond,
Rye,

Sandown,
Seabrook,

South Hampton, and
Stratham.
H. The second district is constituted
(a)

The counties

(1)
(2)
(3)

of:

of

Cheshire,
Coos,
Grafton, and

(4) Sullivan; and
(b) In the county of
(1)

Belknap, the towns of
Sanbornton, and

(2) Tilton;
(c)

and

In the county of Hillsborough, the towns and city of

(1)
(2)
(3)
(4)

Amherst,
Antrim,
Bennington,

(5)

Brookline,
Deering,

(6)

Francestown,

(7)

Greenfield,

(8) Greenville,

(9)

Hancock,

(10) Hillsborough,
(11) Hollis,
(12) Hudson,
(13) Litchfield,
(14) Lyndeborough,
(15) Mason,

(16)Milford,
(17) Mont Vernon,
(18) Nashua,
(19) New Boston,
(20) New Ipswich,
(21) Pelham,
(22) Peterborough,
(23) Sharon,
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cities of

Allenstown,
Andover,

'A)

Boscawen,
Bow,

:5)
'6)

Bradford,
Canterbury,

'7)

Chichester,

'3)

21

Concord,
Danbury,
10) Dunbarton,

'8)
[9)

'11)

Epsom,

:i2)Frankhn,
13) Henniker,
14) Hill,
15) Hopkinton,
16) Loudon,
.11)

18)

Newbury,
New London,

;i9)Northfield,
[20) Pembroke,
[21)Pittsfield,
;22) Sahsbury,
:23) Sutton,
'24) Warner,

Webster, and
Wilmot; and
(e) In the county of Rockingham, the towns of
1) Atkinson,
'2) Salem, and
^25)
;26)

:3)

Windham.

4 Application. This act shall in no way disqualify any person from any
elective office to which he or she was elected prior to the effective date
of this act.
5 Councilor Districts.

RSA 662:2

is

repealed and reenacted to read as

follows:

662:2 Councilor Districts. The state is divided into 5 districts for the
choosing of councilors, each of which may elect one councilor. The districts shall be constituted as follows:
I. Councilor district number 1 is constituted of the counties of Coos and
Grafton; the unincorporated place of Hale's Location; the towns of Albany,
Alton, Bartlett, Belmont, Center Harbor, Charlestown, Chatham, Conway,
Cornish, Croydon, Eaton, Effingham, Freedom, Gilford, Grantham, Hart's
Location, Jackson, Madison, Meredith, Moultonborough, New Hampton,
Newport, Ossipee, Plainfield, Sanbornton, Sandwich, Springfield, Sunapee,

Tamworth, Tilton, Tuftonboro, Wakefield, and Wolfeboro; and the cities of
Claremont and Laconia.
II. Councilor district number 2 is constituted of the towns of Ac worth,
Allenstown, Alstead, Andover, Antrim, Barnstead, Bennington, Boscawen,
Bow, Bradford, Brookfield, Canterbury, Chesterfield, Chichester, Danbury,
Deerfield, Deering, Dublin, Epsom, Farmington, Francestown, Gilmanton,
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Gilsum, Goshen, Greenfield, Hancock, Harrisville, Henniker, Hill,
Hillsborough, Hopkinton, Langdon, Lempster, Loudon, Marlborough,
Marlow, Middleton, Milton, Nelson, New Durham, Newbury, New London, Northfield, Northwood, Pembroke, Pittsfield, Rollinsford, Roxbury,
Salisbury, Stoddard, Strafford, Sullivan, Surry, Sutton, Unity, Walpole,
Warner, Washington, Weare, Webster, Westmoreland, Wilmot, Windsor
and the cities of Concord, Franklin, Rochester, and Somersworth.
in. Councilor district number 3 is constituted of the towns of Atkinson,
Barrington, Brentwood, Chester, Danville, Durham, East Kingston, Epping,
Exeter, Fremont, Greenland, Hampstead, Hampton, Hampton Falls,
Kensington, Kingston, Lee, Madbury, New Castle, Newfields, Newington,
Newmarket, Newton, North Hampton, Nottingham, Plaistow, Rye, Salem,
Sandown, Seabrook, South Hampton, Stratham, and Windham and the
cities of Dover and Portsmouth.
IV. Councilor district number 4 is constituted of the towns of Auburn,
Bedford, Candia, Derry, Hooksett, Hudson, Litchfield, Londonderry,
Pelham, and Raymond and the city of Manchester.
V. Councilor district number 5 is constituted of the towns of Amherst,
Brookline, Dunbarton, Fitzwilliam, Goffstown, Greenville, Hinsdale,
Hollis, Jaffrey, Lyndeborough, Mason, Merrimack, Milford, Mont Vernon,
New Boston, New Ipswich, Peterborough, Richmond, Rindge, Sharon,
Swanzey, Temple, Troy, Wilton, and Winchester and the cities of Keene

and Nashua.
6 Application. The changes in councilor districts established by this act
shall not affect constituencies or terms of office of councilors presently in
office. The councilor districts established by this act shall be in effect for
the purpose of electing councilors at the 2002 state general election. If
there shall be a vacancy in a councilor district for any reason prior to the
2002 state general election, the vacancy shall be filled by and from the
same councilor district that existed for the 2000 state general election.
7 State Senate Districts. RSA 662:3 is repealed and reenacted to read
as follows:
662:3 State Senate Districts. The state is divided into 24 districts for
the choosing of state senators, each of which may elect one senator. The
districts shall be constituted as follows:
I. Senatorial district number 1 is constituted of Coos county and
Bartlett, Bethlehem, Chatham, Easton, Franconia, Hart's Location,
Jackson, Landaff, Lincoln, Lisbon, Littleton, Livermore, Lyman, Monroe, Sugar Hill, Waterville Valley, and Woodstock.
II. Senatorial district number 2 is constituted of Alexandria, Ashland,
Bath, Belmont, Benton, Bridgewater, Bristol, Campton, Danbury,
Ellsworth, Groton, Haverhill, Hebron, Hill, Holderness, New Hampton,
Northfield, Orange, Orford, Piermont, Plymouth, Rumney, Sanbornton,
Thornton, Tilton, Warren, and Wentworth.
III. Senatorial district number 3 is constituted of Albany, Center
Harbor, Conway, Eaton, Effingham, Freedom, Hale's Location, Laconia,
Madison, Meredith, Moultonborough, Ossipee, Sandwich, Tamworth, and
Tuftonboro.
IV. Senatorial district number 4 is constituted of Allenstown, Alton,
Barnstead, Chichester, Epsom, Gilford, Gilmanton, Loudon, New Durham,
Pittsfield, and Strafford.
V. Senatorial district number 5 is constituted of

Pembroke,

Andover, Canaan,

Cornish, Dorchester, Enfield, Franklin, Grafton, Hanover, Lebanon, Lyme,
Plainfield, Salisbury, Webster, and Wilmot.
VI. Senatorial district number 6 is constituted of Brookfield,
Farmington, Middleton, Milton, Rochester, Wakefield, and Wolfeboro.
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VII. Senatorial district number 7 is constituted of Antrim,
Bennington, Bow, Bradford, Deering, Dunbarton, Goffstown, Hancock,
Henniker, Hillsborough, Weare, and Windsor.
VIII. Senatorial district number 8 is constituted of Acworth, Alstead,
Charlestown, Claremont, Croydon, Goshen, Grantham, Langdon, Lempster,
New London, Newbury, Newport, Springfield, Sunapee, Sutton, Unity,
Walpole, Warner, and Washington.
IX. Senatorial district

number 9 is

Merrimack, Mont Vernon, and
X. Senatorial district

constituted of Bedford, Francestown,
Boston.
10 is constituted of Chesterfield, Gilsum,

New

number

Hinsdale, Keene, Marlborough, Marlow, Nelson, Richmond, Roxbury,
Stoddard, Sullivan, Surry, Swanzey, Troy, Westmoreland, and Winchester.
XI. Senatorial district number 11 is constituted of Dublin, Fitzwilliam,
Greenfield, Greenville, Harrisville, Jaffrey, Lyndeborough, Mason,
Milford, New Ipswich, Peterborough, Rindge, Sharon, Temple, and Wilton.
XII. Senatorial district number 12 is constituted of wards 1, 2, and
5 in Nashua, and Amherst, Brookline, and Hollis.
XIII. Senatorial district number 13 is constituted of wards 3, 4, 6,
7, and 9 in Nashua.
XIV. Senatorial district number 14 is constituted of ward 8 in Nashua,

and Hudson,

Litchfield,

and Pelham.

XV. Senatorial district number 15 is constituted of Boscawen, Canterbury, Concord, and Hopkinton.
XVI. Senatorial district number 16 is constituted of wards 1, 2, and
6 in Manchester, and Auburn, Candia, Chester, and Hooksett.
XVII. Senatorial district number 17 is constituted of Brentwood,
Danville, Deerfield, Epping, Exeter, Fremont, Northwood, Raymond,

and Sandown.
XVIII. Senatorial district
8,

number 18

in Manchester, and Londonderry.
XIX. Senatorial district number 19

is

is

constituted of wards

5, 7,

and

constituted of Derry, Hampstead,

Kingston, and Newton.
XX. Senatorial district number 20 is constituted of wards 3, 4, 9, 10,
11, and 12 in Manchester.
XXI. Senatorial district number 21 is constituted of Durham, Lee,

Newington, Newmarket, Nottingham, and Portsmouth.
XXII. Senatorial district number 22 is constituted of Atkinson, Plaistow,
Salem, and Windham.
XXIII. Senatorial district number 23 is constituted of Barrington,
Dover, Madbury, Rollinsford, and Somersworth.
XXIV. Senatorial district number 24 is constituted of East Kingston,
Greenland, Hampton, Hampton Falls, Kensington, New Castle, Newfields,
North Hampton, Rye, Seabrook, South Hampton, and Stratham.
8 Application. The changes in state senate districts established by this
act shall not affect constituencies or terms of office of senators presently
in office. The state senate districts established by this act shall be in
effect for the purpose of electing senators at the 2002 state general election. If there shall be a vacancy in a state senate district for any reason
prior to the 2002 state general election, the vacancy shall be filled by and
from the same state senate district that existed for the 2000 state general election. No provision of this act shall affect in any manner any of
the proceedings of the membership of the senate of the general court that
assembled for a biennial session in January 2001.
9 County Commissioner Districts. RSA 662:4 is repealed and reenacted
to read as follows:
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662:4 County Commissioner Districts. Except for Strafford county where
3 county commissioners shall be elected at large, for the purposes of choosing county commissioners, the counties shall be divided into districts as
follows:
1, the city of Laconia and the town of Sanbornton;
towns of Barnstead, Belmont, Gilmanton, and Tilton; District 3, the towns of Alton, Center Harbor, Gilford, Meredith, and New
Hampton.
II. Carroll: District 1, the unincorporated place of Hale's Location and
the towns of Bartlett, Chatham, Conway, Eaton, Hart's Location, Jackson,
and Madison; District 2, the towns of Albany, Freedom, Moultonborough,
Ossipee, Sandwich, and Tamworth; District 3, the towns of Brookfield,
Effingham, Tuftonboro, Wakefield, and Wolfeboro.
III. Cheshire: District 1, the towns of Chesterfield, Hinsdale, Surry,
Swanzey, Walpole, Westmoreland, and Winchester; District 2, the town
of Marlborough and the city of Keene; District 3, the towns of Alstead,
Dublin, Fitzwilliam, Gilsum, Harrisville, Jaffrey, Marlow, Nelson, Richmond, Rindge, Roxbury, Stoddard, Sullivan, and Troy.
IV. Coos: District 1, the unincorporated places of Hadley's Purchase and
Success, the town of Shelburne, and the city of Berlin; District 2, the uninI.

Belknap: District

District 2, the

corporated places of Bean's Grant, Bean's Purchase, Chandler's Purchase,
Crawford's Purchase, Cutt's Grant, Green's Grant, Kilkenny, Low and
Burbank's Grant, Martin's Location, Pinkham's Grant, Sargent's Purchase,
and Thompson and Meserve's Purchase and the towns of Carroll, Dalton,
Gorham, Jefferson, Lancaster, Randolph, and Whitefield; District 3, the
unincorporated places of Atkinson and Gilmanton Academy Grant, Cambridge, Dix's Grant, Dixville, Erving's Location, Millsfield, Odell, and Second College Grant and the towns of Clarksville, Colebrook, Columbia,
Dummer, Errol, Milan, Northumberland, Pittsburg, Stark, Stewartstown,

and Wentworth's Location.
the towns of Enfield, Hanover, and Lebanon;
District 2, the unincorporated place of Livermore and the towns of Bath,
Benton, Bethlehem, Easton, Franconia, Haverhill, Landaff, Lincoln,
Lisbon, Littleton, Lyman, Lyme, Monroe, Orford, Piermont, Sugar Hill,
Warren, Wentworth, and Woodstock; District 3, the towns of Alexandria,
Ashland, Bridgewater, Bristol, Campton, Canaan, Dorchester, Ellsworth,
Grafton, Groton, Hebron, Holderness, Orange, Plymouth, Rumney,
Thornton, and Waterville Valley.
VI. Hillsborough: District 1, the town of Bedford and the city of
Manchester; District 2, the towns of Hollis, Hudson, and Pelham and the
city of Nashua; District 3, the towns of Amherst, Antrim, Bennington,
Brookline, Deering, Francestown, Goffstown, Greenfield, Greenville,
Hancock, Hillsborough, Litchfield, Lyndeborough, Mason, Merrimack,
Stratford,

V. Grafton: District 1,

Mont Vernon, New Boston, New Ipswich, Peterborough, Sharon,
Temple, Weare, Wilton, and Windsor.
VII. Merrimack: District 1, the towns of Boscawen and Webster, and
the city of Concord; District 2, the towns of Allenstown, Andover, Canterbury, Chichester, Epsom, Hill, Loudon, Northfield, Pembroke,
Pittsfield, Salisbury, and the city of Franklin; District 3, the towns of
Bradford, Bow, Danbury, Dunbarton, Henniker, Hooksett, Hopkinton,
New London, Newbury, Sutton, Warner, and Wilmont.
VIII. Rockingham: District 1, the towns of Danville, East Kingston,
Greenland, Hampton, Hampton Falls, Kensington, Kingston, New Castle,
Newington, Newton, North Hampton, Plaistow, Rye, Seabrook, South
Hampton, and Stratham, and the city of Portsmouth; District 2, the towns
Milford,
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of Atkinson, Brentwood, Epping, Exeter, Fremont, Hampstead, Newfields,
Newmarket, Raymond, Salem, and Sandown; District 3, the towns of
Auburn, Candia, Chester, Deerfield, Derry, Londonderry, Northwood,

Nottingham, and Windham.
IX. Sulhvan: District 1, the city of Claremont; District 2, the towns of
Cornish, Croyden, Grantham, Newport, Plainfield, and Springfield; District 3, the towns of Acworth, Charlestown, Goshen, Langdon, Lempster,
Sunapee, Unity, and Washington.
10 Application. No provision of this act shall be construed as affecting the constituencies or terms of office of county commissioners presently in office. If there shall be a vacancy in a county commissioner district for any reason prior to the 2002 state general election, the vacancy
shall be filled under the terms of RSA 661:9 from the same county commissioner district that existed for the 2000 state general election. The
nomination and election of county commissioners at the 2002 state general election shall be by districts as provided in this act.
11 Delegates to State Party Conventions. RSA 662:6 is repealed and
reenacted to read as follows:
662:6 Delegates to State Party Conventions. At every state primary
election, the voters shall elect delegates to each state party convention
as follows:

Belknap County

I.

Alton

Barnstead

1
1

Belmont
Center Harbor

2

Gilford

2

1

Gilmanton

1

Laconia
Meredith

5
2

New Hampton
Sanbornton
Tilton
Carroll

II.

1
1

1

County

Albany
Bartlett
Brookfield

Chatham
Conway
Eaton
Effingham

Freedom
Hale's Location
Hart's Location

Jackson

Madison
Moultonborough
Ossipee

Sandwich

Tamworth
Tuftonboro
Wakefield
Wolfeboro

1
1
1
1

3
1
1
1
1
1
1
1
1
1
1
1
1
1

2
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III.

Chesterfield

Dubhn
Fitzwilham
Gilsum
Harrisville

Hinsdale
Jafirey

Keene
Marlborough
Marlow
Nelson

Richmond
Rindge
Roxbury
Stoddard

1
1
1
1
1
1
1

2
8
1
1
1
1

2

Surry

1
1
1
1

Swanzey

2

Troy
Walpole

1

Sullivan

Westmoreland
Winchester
Coos County
Atkinson & Gilmanton Academy Grant
Bean's Grant
Bean's Purchase

1
1
1

IV.

Berlin

Q

Cambridge

3
Q

Carroll

1

Chandler's Purchase
Clarksville

Colebrook

Columbia

1
1
1

Crawford's Purchase
Cutt's

Grant

Dalton
Dix's Grant
Dixville

Dummer

1
1
1
1

Errol
Erving's Location

Q

Gorham

1

Green's Grant
Hadley's Purchase
Jefferson

Kilkenny
Lancaster
Low & Burbank's Grant

1

Q
1

Martin's Location

Milan
Millsfield

Northumberland
Odell

1
1
1
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Pinkham's Grant
Pittsburg

Randolph

1
1

Sargent's Purchase
Second College Grant

Shelburne
Stark
Stewartstown
Stratford

1
1
1
1

Success

Thompson & Meserve's Purchase
Wentworth's Location
Whitefield
V.

Grafton County
Alexandria

1
1

Franconia
Grafton
Groton

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

Hanover

4

Haverhill

Holderness
Landaff

1
1
1
1

Lebanon

4

Lincoln
Lisbon

1
1

Littleton

2

Ashland
Bath
Benton
Bethlehem
Bridgewater
Bristol

Campton
Canaan
Dorchester
Easton
Ellsworth
Enfield

Hebron

Livermore

Lyman
Lyme
Monroe
Orange
Orford

Piermont
Plymouth

Rumney
Sugar Hill
Thornton
Warren
Waterville Valley

Wentworth
Woodstock

1
1
1
1
1
1

2
1
1
1
1
1
1
1
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County

Amherst
Antrim

3

Bedford
Bennington
Brookline
Deering
Francestown
Goffstown

6

Greenfield
Greenville

1
1
1

Hancock
Hillsborough

Holhs

Hudson
Litchfield

Lyndeborough
Manchester

1

1
1
1
1

5

2
2
7
2
1

35

Mason

1

Merrimack

8
4

Milford

Mont Vernon
Nashua

New
New

Boston
Ipswich

1

28
1
1

Pelham

4

Peterborough

2

Sharon
Temple

1

Weare

2

Wilton

1

Windsor
VII. Merrimack County

1

1

Allenstown

2

Andover
Boscawen

1

Bow

2

Bradford
Canterbury
Chichester
Concord

1

Danbury
Dunbarton

1

1

1

13
1
1

Epsom

1

Franklin

3

Henniker

1

Hill

1

Hooksett
Hopkinton

4

Loudon
New London

1

Newbury

1

2
1

Northfield

1

Pembroke

2

Pittsfield

1

Salisbury

1
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1
1
1

Warner
Webster
Wilmot
VIII.

21

Rockingham County

Atkinson

2

Auburn

1
1
1
1
1

Brentwood
Candia
Chester
Danville
Deerfield

1

Derry
East Kingston
Epping
Exeter

Fremont

11
1

2
5
1
1

Greenland

Hampstead
Hampton
Hampton Falls

2

Kensington
Kingston
Londonderry

1

New

Castle

5
1

2
8
1
1
1

Newfields

Newington

Newmarket
Newton
North Hampton

2

Northwood
Nottingham

1
1
1
1

Plaistow

2

Portsmouth

7
3
2
9

Raymond
Rye
Salem

Sandown

1

Seabrook
South Hampton
Stratham

2

Windham

3

IX. Strafford

1
1

County

Harrington

Dover

Durham
Farmington
Lee

2
9
4
2

New Durham

1
1
1
1
1

Rochester

9

Madbury
Middleton
Milton

Rollinsford

1

Somersworth

4

Strafford

1
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County
Acworth
Charlestown
Claremont

X. Sullivan

1

2
4

Cornish

1
1
1
1
1
1

Croydon
Goshen

Grantham
Langdon
Lempster
Newport

2

Plainfield
Springfield

1

Unity
Washington

1
1
1
1

12 Effective Date. This act shall take effect upon

its

Sunapee

passage.

2002-3022S

AMENDED ANALYSIS
establishes new state representative districts, congressional
districts, executive council districts, state senate districts, and county
commissioner districts, and specifies how delegates to state party conventions are to be elected in accordance with the latest federal decennial census.

This

bill

SENATOR BOYCE: On Tuesday the Internal Affairs Committee voted
ought to pass with amendment on this bill. Unfortunately I was unable to
be there, however I am the one bringing it out. At this point, I would like
to ask my colleagues in the Senate to vote down the committee amendment
so that we can take up the House bill as offered from the House.
SENATOR GORDON:

guess what I would hke to say on this if I could
the committee action was going to be and I
heard that the committee was actually going to put the Senate redistricting plan onto the House redistricting plan with the county redistricting
plan and with the congressional redistricting plan. I was a little curious
as to why that was done and I found that in fact that is, I guess, a pretty
common practice. In fact what I discovered was that ten years ago the
very same practice was done. They in fact were put together and passed
as one bill. So I was quite amendable to go forward today and intended
to go forward today having voted in the past to go forward with the
Senate redistricting plan substantially. But yesterday I got a letter from
the governor. Basically the letter from the governor said that if, in fact,
we go forward or any bill that goes forward with the Senate redistricting plan will be vetoed, not only vetoed, but "certainly vetoed." So that
being the case, what that is going to do is just send the state into chaos.
If we pass this today, the governor in effect, in executing that veto, will
in fact be sending all of the redistricting plans into chaos, if in fact we
go forward. So procedurally, that doesn't sound as much of a good idea
as it did the day before yesterday. I guess what I want to make clear is
that I am quite prepared to go forward, I support the Senate plan. I
think that those colleagues of mine who voted for it before would support the Senate plan, but procedurally, this is just not the right thing
to do. So reluctantly, I guess, Mr. President, reluctantly, I will take the
recommendation of Senator Boyce and vote against the amendment.
is I

really didn't

I

know what

SENATE JOURNAL

21

MARCH

2002

575

SENATOR MCCARLEY: Parliamentary inquiry. If I believe that the
reason that we saw ten years ago that all of this was put onto a House
bill at one time, was that there was an agreement by a bipartisan
Senate to come together around a plan and it was then put onto a
House bill. How would I now vote on what I am currently being asked
to do?
SENATOR KLEMM (In the Chair):
tion,

you

will vote yes. If

If you are in favor of calhng the quesyou are opposed you will vote no.

SENATOR LARSEN: Parliamentary inquiry. Mr. President, if I believe
that as we go forward for the next ten years with the redistricting plan
that people may in fact want to see some dialogue from the Senate as
to the wisdom of redistricting and feel that in fact we have just been
issued a gag order by this most recent move for a calling of the question
before there has been any debate, would I also vote no on this upcoming vote?
SENATOR KLEMM (In the Chair):
tion,

you

will vote yes. If

If you are in favor of calling the quesyou are opposed you will vote no.

Senator Francoeur moved the question.
call was requested by Senator Wheeler.
Seconded by Senator Pignatelli.*
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,

A roll

Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

HoUingworth, Cohen.
Yeas: 13

Motion

is

-

Nays: 11

adopted.

SENATOR MCCARLEY: I would like to rise for a Rule #44, Mr. President.
SENATOR KLEMM (In the Chair): Senator McCarley, it has been the
practice of the Senate to have Rule #44's done at the end of the day

and

way that we will continue to use that practice.
Question is on the committee amendment.
A roll call was requested by Senator Francoeur.
Seconded by Senator Burns.
The following Senators voted Yes:
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Below, McCarley, Flanders, Disnard, Roberge, Eaton,
I

think that

is

the

Fernald, O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes,
O'Neil, Prescott, D'Allesandro, Wheeler, Klemm, HoUingworth,

Cohen.
Yeas:

-

Nays: 24

Amendment failed.
The question is on the motion of ought
Adopted.

to pass.
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Senator Below offered a floor amendment.
Sen. McCarley, Dist. 6
Sen. Below, Dist. 5
Sen. D'Allesandro, Dist. 20
Sen. O'Neil, Dist. 18
Sen. Larsen, Dist. 15

2002-3069S
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Chester

1

Auburn
Chester

Raymond

1
1
1
1

District
District
District
District

No.
No.
No.
No.

11

Sandown

12
13

Fremont

District
District
District
District

No.
No.
No.
No.

14
15
16
17

District
District
District
District

No.
No.
No.
No.

18
19

Derry
Londonderry

20
21

Windham

10

Danville

Danville

Sandown

1

Atkinson

2
2
2

Hampstead
Plaistow

Hampstead
Plaistow

1

H
7
3

Londonderry

Windham

1

District No. 22
District No. 23
District No. 24

Salem
Epping
Epping
Fremont

District No. 25

Exeter
Kensington

5

District No. 26
District No. 27

Brentwood

1

9
1
1

East Kingston
Kingston

Newton
District No. 28

4

Newfields

Newmarket
District No. 29
District No. 30
District No. 31

District No. 32
District No. 33
District No. 34

District No. 35
District No. 36
District No. 37
District No. 38
District
District
District
District

No.
No.
No.
No.

39
40
41
42

3
2

Stratham
Greenland

New

1

Castle

Rye
North Hampton

2
1

Hampton
Hampton Falls
Hampton
Hampton Falls
North Hampton

5

1

Seabrook
South Hampton
Portsmouth Ward 1
Portsmouth Ward 2

Newington
Portsmouth
Portsmouth
Portsmouth
Portsmouth
Newington
Portsmouth

Ward 3
Ward 4
Ward 5
Wards 1,
Wards

3

3
1
1

2,

and 5

and 4

1
1
1
1
1

IX. Strafford County.

District No. 1
District No. 2

Farmington
Milton

1
1

SENATE JOURNAL
District No. 3

21

MARCH

2002

583

Middleton

New Durham
District No. 4

1

Farmington
Middleton
Milton

New Durham
District No. 5
District No. 6
District No. 7
District No. 8
District No. 9
District No. 10
District No. 11
District No. 12
District No. 13
District No. 14

District
District
District
District
District
District
District
District
District
District
District
District
District
District

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

15
16
17
18
19

20
21
22
23
24
25
26
27
28

Rochester
Rochester
Rochester
Rochester
Rochester
Rochester
Rochester
Rochester
Rochester

Ward
Ward

1

2

Wards

1

and 2

Ward 3
Ward 4
Wards 3 and
Ward 5
Ward 6
Wards

5

1
1
1
1

1

4

and 6

1
1
1
1
1

Rollinsford

Somersworth
Dover Ward 1
Dover Ward 6
Dover Wards 1 and 6
Dover Ward 2
Dover Ward 3
Dover Wards 2 and 3
Dover Ward 4
Dover Ward 5
Dover Wards 4 and 5

5

Durham

4

Barrington
Lee

2

1
1
1

1
1
1
1
1
1

1
1

Strafford

Barrington

Durham
Lee

Madbury
Strafford

1

X. Sullivan County.
District No. 1

Cornish
Plainfield

1

District No. 2
District No. 3

Newport
Claremont Wards

2
1-3

Cornish

Croydon
Plainfield
District No. 4
District No. 5

Unity

2

Sunapee

1

Grantham
Springfield

District No. 6

District No. 7

Acworth
Goshen
Lempster
Washington
Charlestown
Langdon

1

1
1
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New Boston. This amendment would change the toHillsborough county down to 6.8 percent from 9.3 percent under the House passed plan. For Sullivan county, this amendment re-enfranchises 795 citizens in the city of Claremont effectively
would have had no representation in the House. The alternative plan
would... this alternative amendment redraws the flotorial which under
the House passed plan included Newport even though its district had a
deviation of only 1.5 percent. Overall, this amendment reduces the deviation for Sullivan county to 9.1 percent compared to 11.7 percent under the
House passed plan. Therefore, for all of these reasons that this amendment improves upon the plan and moves us closer to the constitutional
requirement of one person one vote the ideal of equal representation under the law. The idea that we have equal protection under the law. I would
urge the body to adopt this amendment. Thank you Mr. President.
Lyndeborough and

tal deviation for

SENATOR FERNALD:
in the

number

Senator Below, does this plan
of flotorial districts that there are?

SENATOR BELOW: I am

not

ber of flotorial districts.

would have

I

am

sure

how

it

to sit

make

a difference

changes exactly the num-

and add that up.

SENATOR FERNALD: Okay. Thank you.
SENATOR BOYCE: Senator Below, I am not aware of exactly what else
is in this, but I do notice that in Belknap county, my county, that this
would make a change which would make a floatorial between Laconia,
Sanbornton and Tilton. I was just wondering if you were aware of them
having built a land bridge across the lake there to connect Laconia to
Sanbornton and Tilton without having to go across water?

SENATOR

BELOW: No I am not aware of any new land bridges. I would
note, however, that the Senate passed plan also includes contiguous districts that are contiguous only by water. Towns that are connected across
the water.

SENATOR BOYCE: Thank you.
SENATOR BARNES: Senator Below,

is it my recollection that when you
started off your testimony that you said that it is the legislators job to
do the redistricting and not the courts or the governor or anyone else
but right here in the legislature?

SENATOR BOYCE:

No.

make a
SENATOR BARNES: So

legislature shall

there and

it

quoted the constitution in saying that
reapportion of it".
I

that means... obviously
doesn't say 'governor' right?

it

"

the

doesn't say 'court' in

SENATOR BELOW: Well because it is the... first of all, our constitution
does clearly say that all bills shall be presented to the governor who can
veto them. This is a bill so I presume that it will go to the governor for
her consideration just as the constitution requires. Obviously it is incumbent upon us to originate the redistricting plan, the House and the Senate and to send it to the governor for her consideration. Where courts
have stepped in, is in recognition to the fact that this is a constitutional
mandate that redistricting be done at this point in time and that there
are constitutional rights involved. The rights of individuals to have representative government on an equal basis; therefore, courts have stepped
in and said, when the legislature fails to do its job on a timely basis because of the constitutional rights involved, it is incumbent upon the courts
to do so. This originates from the U.S. Supreme Court.
SENATOR BARNES: Thank you

Senator Below.
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SENATOR PRESCOTT:

I would like to talk about part of our New Hampshire constitution Article XXVI, Part II where it has been quoted by our
governor in the letter to us yesterday. In its "as nearly as equal in population as may be". This part of this Article in the constitution was amended
in 1964. 1 don't know if it was looked at then but the word "may" is in there
and not "can". If the "can" were in there... "as nearly equal as 'can' be in
population" then I would give merit to this amendment that is before me.
Obviously it is as "may be". As "may be" has got to do with how the legislature, with its obligation to the constitution is going to come up with a
redistricting plan. So the argument that has been given that just because
it is a lower deviation number does not make it more constitutional because our constitution says "as nearly equal as may be" not as can be.
Thank you Mr. President.

on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Pignatelli.
Question

is

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
HoUingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,

Prescott,

Klemm.
Yeas: 11

-

Nays: 13

amendment failed.
Question is on ordering to third reading.
A roll call was requested by Senator Below.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Floor

Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

HoUingworth, Cohen.
Yeas: 13

Ordered to

-

Nays: 11

third reading.

HB

379, apportioning the executive council districts. Internal Affairs
Committee. Vote 2-1. Inexpedient to legislate, Senator Flanders for the
committee.

SUBSTITUTE MOTION
Senator Flanders moved to substitute ought to pass for inexpedient to legislate.

SENATOR FLANDERS: The reason
each

bill is

for the voting that we just did, now
the House Bill apportioning the execuwas presented to us at the hearing. I recom-

separate and this

tive council districts as it
mend that this ought to pass.

Adopted.
Recess.

is
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Out of Recess.
Ordered to third reading.

HB

380, apportioning county commissioner districts. Internal Affairs
2-1. Inexpedient to legislate, Senator Flanders for the

Committee. Vote
committee.

SUBSTITUTE MOTION
Senator Flanders moved to substitute ought to pass for inexpedient to legislate.

SENATOR FLANDERS:

again offer a substitute motion of ought to pass
bill. This was submitted to us and I
believe that there will be an amendment offered on this to make a correction that was overlooked in the House. I ask that you support the ought
to pass motion.
for the

same reasons

I

as the prior

Adopted.
Senator Boyce offered a floor amendment.
Sen. Boyce, Dist. 4
Sen. Johnson, Dist. 3

2002-3057S
03/04

Floor

Amendment

to

HB

380

Amend RSA

662:4, I as inserted by section 1 of the bill by replacing it
with the following:
I.Belknap: District 1, the city of Laconia; District 2, the towns of
Barnstead, Belmont, Gilmanton, Sanbornton, and Tilton; District 3, the
towns of Alton, Center Harbor, Gilford, Meredith, and New Hampton.

SENATOR BOYCE: In the action that the House took on the county commissioner districts, it appears that they made a mistake. I understand
that the Speaker of the House has sent you a letter and I have been approached by members of the Belknap county delegation along with the
chairman of the redistricting committee, pointing out that there is an
error in one of the county commissioner districts and they would like this
amendment. This amendment simply deals with the Belknap county commissioner districts. It simply adopts what is currently in place. The current districts... I believe... well maybe not, I will not say that. I am not
absolutely sure that this is the current districts, but it solves the problem that was created in their plan which had, I believe, the town of
Sanbornton was connected across the lake to Laconia. They have no dry
land connection at all, not even close, so they have asked the delegation
and the members of the House, and the Speaker of the House have asked
that we make this change.
Floor

Amendment adopted.

Ordered to third reading.

HB 419,

apportioning delegates to state party conventions. Internal Af2-1. Inexpedient to legislate, Senator Flanders for

Committee. Vote
the committee.
fairs

SUBSTITUTE MOTION
Senator Flanders moved to substitute ought to pass for inexpedient to legislate.
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SENATOR FLANDERS: I again ask a substitution motion of ought to
pass for the same reason as the two prior bills. This is HB 419 which is
apportioning delegates to state party conventions. I ask for your support
of ought to pass. Thank you.
Adopted.

Ordered to third reading.

SB 451, relative to the shoreland protection act. Public Affairs Committee. Vote 3-2. Inexpedient to legislate, Senator Francoeur for the
committee.

SENATOR FRANCOEUR:

I

rise to

recommend on behalf of the Public

Committee that SB 451 be inexpedient

to legislate. Senate Bill
451 makes certain changes to the shoreland protection act. This legislation is an attempt for the state to usurp the powers of the town in
passing their own zoning regulations regarding shoreline setbacks and
protection. Shoreline protection needs to stay with local control and not
be under the Department of Environmental Services rulemaking authority. This bill changes definitions and meanings which significantly affect
landowner rights and mandates expensive requirements just to plant a
shrub. For these reasons, the committee voted that SB 451 be inexpedient to legislate and I encourage the Senate to do the same.

Affairs

SUBSTITUTE MOTION
Senator Johnson moved to substitute ought to pass for inexpedient to legislate.

SENATOR JOHNSON: This legislation was drafted from the recommendations of a study committee on clarifying and strengthening the
shoreland protection act. Senate Bill 451 does four important things
to address recommendations in the report: First, this bill provides additional definitions for a few terms which previously were undefined
in the statute and we heard that from several people and wanted us
to correct that situation. Second, it clarifies the language of the statute, and in doing so, provides a clearer framework for interpretation
by the public and those responsible for enforcement. Third, it gives
rulemaking authority to the Department of Environmental Services
that will allow the creation of user-friendly guidelines. Finally, SB 451
requires a forest inventory prior to tree and shrub removal within the
natural woodland buffer. Without a base inventory of the woodland
it is next to impossible for DES to enforce this provision. Our state
laws must be enforceable and as the SPA currently stands, it remains a
difficult statute to interpret and enforce. Senate Bill 451 remedies this
problem without undue hardship on property owners or developers. The
floor amendment that I have proposed. .sorry, I haven't offered it yet. With
that, Mr. President, I will end my testimony.

buffer,

.

SENATOR BARNES:

Senator Johnson, would you believe that you men-

tioned a committee during your testimony on this bill?

SENATOR JOHNSON: Yes.
SENATOR BARNES: You mentioned
Would you

believe that

I

that the committee worked on
of that committee?

SENATOR JOHNSON: Yes.
SENATOR BARNES: Would you believe
that committee?

it.

was a member

that there were six

members

of
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SENATOR JOHNSON: Yes.
SENATOR BARNES: Would you believe

that one-third of the members
did not sign off on that report because we had a strong disagreement
with part of the report that went into this legislation?

SENATOR JOHNSON:
bill

that

we

I thought that was on the next
which were setbacks not on this bill?

Senator Barnes,

will be hearing,

SENATOR BARNES:
too.

Thank

Well it is also a part that
you, but you do realize that?

we

will

do with that one,

SENATOR JOHNSON: Yes.
SENATOR BARNES: Thank you Senator Johnson.
SENATOR FRANCOEUR: Senator Johnson, on page one, line

14.

The

cur-

rent statute talks about "lots of records" and then the version here talks
about a "legally created" parcel. Could you explain why it is being changed
from a "lot of record" and the words added "legally created" to it?

SENATOR JOHNSON: Do you want to give me that page again please?
SENATOR FRANCOEUR: It is page one, line 14.
SENATOR JOHNSON: And your question is?
SENATOR FRANCOEUR: Why did we add "legally created" in the middle
of

it,

the current statute?

SENATOR JOHNSON: I think that was a term that DES felt was appropriate to put in there. Senator Francoeur. That is the only answer
that I can give you.
SENATOR FRANCOEUR: On page five starting on line nine, could you
explain to me why we are allowing nonconforming structures erected
prior to July 1,1994 instead of today?

SENATOR JOHNSON: I think that was a compromise that was made
from what we heard from testimony from people who where there trying to help us through this process.
SENATOR FRANCOEUR: What

would happen

to those that

it

landed

1995 to today?

SENATOR JOHNSON: I can't answer that question.
SENATOR FRANCOEUR: Thank you.
SENATOR FRANCOEUR: I would like to speak Mr. President.

If we take
a look at this bill it is a comprehensive bill. It adds a lot more items to it.
Currently, the setback requirements in the towns are allowed to be whatever the towns... if the town has a 25, 35, 40 foot setback. If you pass current stuff it goes to 50 feet and the locals have no definitions. Their requirements would change. The other major change in this bill, from the
ones that I have already pointed out from the questions are: On page two,
line two. Shoreland frontage. This is a significant change from what we
have currently had. Shoreland frontage, if you pass this bill here, means
the average of the distance of the actual natural shoreline frontage and
a straight line drawn between two property lines. What that means right
now, if you have a body of water and a lot with 300 feet going around it,
that you take that number, plus the straight line number and that is
what you get, which is a heck of a lot less than the 300. Those individuals that have 300 feet now would not have two lots available which current law says you have to have 150 feet per lot, so that person gets wiped
out. The reason that I point this out is this is a significant taking of a
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property owner rights because now they don't meet the frontage requirements under the shoreland protection act, just by changing the definition of what shoreland is. Another question was: On page five, why 1994
and what happens to all of those individuals left in limbo in the middle?
Also on page two, line 34. It talks about any proposal to remove any
trees, sapling, shrubs or ground cover from any lot within the natural
woodland buffer should prepare a forestry inventory. Well forest inventory would be a plan showing every plant that is in there. If anybody
thinks that is real cheap to do, they haven't done any planning or zoning, it requires that it is done. That is a significant endeavor to do on
frontage. It is all of the trees within... I believe that it was 150 feet of
the water. I am not just talking about drawing them a couple of circles
and say here are my trees. That is a full inventory of what every tree
is and every plant is that is in that area. If you want to change a bush
in the area later, you have to go back to the department, because if you
read it here, it says under the rules. Also if you go to page four, line
16 and 17. Those are not current statute. Now you are dealing with lots
that aren't on the water. If an individual has a piece of land that happens to land within the 150 feet, guess what? Now they lose ability to
have a lot. This bill significantly impacts a lot of people that have no
idea exactly what is happening here today. This impacts anybody that

on a body of water that is ten acres. I am not just talking about those
on Winnipesaukee. I am talking about anybody on a body of water that
is ten acres or more or on a class IV stream or higher. So I am sure that
there is one in all of our districts. When the committee took a look at
this, there were individuals as Senator Barnes stated that didn't sign
off on this report. As you stop and take a look at. ..and I asked these
questions today. When I took a look at the individuals and what they
lose for landowner rights, that we are taking it back, this is probably
the largest taking of landowner rights that I have seen in the Senate
since I have been here. I would ask that the Senate would vote down
the ought to pass.

is

SENATOR BELOW:
that

if

Just to respond to a couple of comments. I think
you look at the minimum lot size requirements and such and it

new lots, it is talking about the creation of new lots, not ones
that already exist. It is appropriate questions, I think, for future subdivisions. The issue with regard to nonconforming structures erected
prior to July 1, 1994. I observed that there was similar language in the
statutes that has been substantially unchanged since 1994. I can't trace
it exactly but there was a reenactment of this part of the RSA in 1994.
I would imagine that the erected part in July 1, 1994 is because we are
substantially changing it, but there is already a limitation on nonconforming structure, so it just sort of marks a point at which the statute
already exists and applied to structures and continues that from that
date forward.

refers to

SENATOR JOHNSON: I wanted to respond to one of Senator Francoeur's
problems. That is the 150 foot of frontage. This portion of the act already
exists in the current statute. That has been in there for some time. We
didn't revisit that in its entirely at all. I think that we just felt that everybody felt that was something that was working, so we didn't do anything with that particular part of it. Thank you.

SENATOR FRANCOEUR: Senator Johnson, I am not disagreeing that it
has 150 feet of frontage. Would you not agree with me that we are changing significantly the definition of how we come up with that frontage?
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intent.

I

don't think

that has happened.

SENATOR FRANCOEUR: If I read the definition under page two, line
two, where it talks about shoreland frontage, does it not say that you
take the average of the two distances, one if this body of water that I
am showing you is on a circle, that one of the distances would be across
and one would be around the circle?
SENATOR JOHNSON: That is the way that it reads, yes.
SENATOR FRANCOEUR: Thank you.
SENATOR FERNALD: Senator Johnson, I have two or three

Am

I

correct in

assuming that you were at the hearing on

SENATOR JOHNSON: Yes.
SENATOR FERNALD: Were

you there

questions.

this bill?

for the entire questioning

and

testimony?

SENATOR JOHNSON: I believe that I was.
SENATOR FERNALD: Okay. Were questions
the July

1,

raised at that time about

1994 date?

SENATOR JOHNSON: I don't recall that they were.
SENATOR FERNALD: Okay. Were questions raised about how we

cal-

culate frontage?

SENATOR JOHNSON: I don't recall that they were.
SENATOR FERNALD: Were questions raised about the
created" on page

1,

words "legally

line 14?

SENATOR JOHNSON: No it was not.
SENATOR FERNALD: Thank you.
SENATOR HOLLINGWORTH: I am only going to

speak briefly I understand that on page one, line 14 the "legally created" is certainly... we
wouldn't want to have "illegally created" parcels and that is just a clarification that there were some... we were talking about structures that are
being built and there are some as you well know over the years, you have
heard about boathouses and additions to them and everything else. This
is clearly just to make sure that it is legally created. On page two, line
two. That is not a change on the shoreline frontage. It is current law and
it is just putting it into statute what is now current law and rules. On page
five, again, this is just a clarification of what is current law that has been
brought up on July 1, 1995 because it was preexistent to what was the
shoreline protection act. The shoreline protection act actually took place
1, 1994 and that is why that date is in there. Thank you.

on July

SENATOR FRANCOEUR: Senator HoUingworth, I have the statute book.
SENATOR HOLLINGWORTH: I didn't say that I would take any ques.

tions.

Thank

you.

SENATOR FRANCOEUR: Thank you.
SENATOR FERANALD: I would say that I want
Johnson for bringing forth this
changes and some protections

SENATOR DISNARD:

...we

bill. I

think that

it

TAPE CHANGE

had the

to

applaud Senator

makes some needed

legislative branch, the executive

branch and the judicial branch. Now we have a fourth. The other day
at the executive session they showed a fourth branch of government and
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that is the lobbyists. Lobbyists spoke on 451 against it. These lobbyists
were present and spoke on 451 but did not sign up against it. The lobbyists were the only ones that spoke against this bill at the executive
session. I think that this shows that they did not speak at the hearing,
they did not bring these points up at the hearing. I agree with the previous Senator who spoke that we should not consider these. That we
would disregard them.
SENATOR GATSAS: Senator Francoeur, would you believe that all of the
changes that I believe that I see in this piece of legislation takes away
local control? If I were to believe that we are here because of local control and that is everything that we talk about in this chamber, that I
would think that we are changing local control? Would you believe?

SENATOR FRANCOEUR:

I

would agree with you Senator Gatsas.

Recess.

Out of Recess.
Question is on the substitute motion of ought to pass.

A roll

call

was requested by Senator

Pignatelli.

Seconded by Senator Wheeler.

The following Senators voted

Yes: Gordon, Johnson, Below,
Disnard, Fernald, Pignatelli, Larsen, O'Neil,
D'Allesandro, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Burns, Boyce, Flanders,
Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

McCarley,

Klemm.
Yeas: 13

-

Nays: 11

Adopted.
Senator Johnson offered a floor amendment.

2002-3053S
06/09

Floor

Amend the bill by

Amendment

to

SB 451

deleting section 13 and renumbering the original sec-

tion 14 to read as 13.

2002-3053S

AMENDED ANALYSIS
This bill makes certain changes to
Shoreland Protection Act.

RSA

483-B, the Comprehensive

SENATOR JOHNSON: What we are doing with the amendment is deleting section 13 of the act and renumbering the original section 14 to
read as 13. What 13 does is take away the problem that existed with the
realtors having to have accountability to let the buyer know what the
act was all about. We felt that would put them in a liability situation,
so we are taking that out of the bill.
Amendment adopted.
Question is on ordering to third reading.
A roll call was requested by Senator Prescott.
Seconded by Senator Pignatelli.
Floor
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The following Senators voted

Yes: Gordon, Johnson, Below,
Disnard, Fernald, Pignatelli, Larsen, O'Neil,
D'Allesandro, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Burns, Boyce, Flanders, Roberge,
Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott, Klemm.
Yeas: 13 - Nays: 11

McCarley,

Ordered to

third reading.

SB

453, relative to setbacks in the shoreland protection act. Public Affairs Committee. Vote 3-2. Inexpedient to legislate, Senator Francoeur
for the committee.

SENATOR FRANCOEUR:

I

rise to

recommend on behalf of the Public

Committee that SB 453 be inexpedient to legislate. Currently if
a town does not have established shoreline setbacks they default to 50
feet. This bill would make the 50 feet permanent for towns without previously established setbacks and not allow that town to change that in

Affairs

the future. This legislation takes control away from towns. This bill will
not affect municipalities that already have established setbacks. But
many small towns that have not already addressed this issue will not
have that option in the future and should not be placed in a separate
category. For these reasons the committee voted that SB 453 be inexpedient to legislate.

SUBSTITUTE MOTION
Senator Johnson moved to substitute ought to pass for inexpedient to legislate.

SENATOR JOHNSON: When the shoreland protection act was first
passed in 1991 the act set minimum standards for land use within 250
feet of all public waters. These minimum standards were put in place
to protect New Hampshire water bodies from declining water quality.
One of these standards created a primary building line 50 feet from all
public waters. The primary building line necessitates that the primary
structure on any lot be no closer than 50 feet from the water. This creates a natural vegetative buffer to protect the water body from polluted
runoff, shade the water body to discourage unwanted weed growth and
provide a wildlife corridor. At passage of the original Shoreland Protection Act, the states standard of 50 feet was enacted but towns were given
the ability to set less stringent primary building line setbacks. Since
1991 only 15 towns have opted for a less stringent setback while the
remaining towns either used the states standard of 50 feet or set more
stringent setbacks. Some towns have enacted setback distances as low
as 20 feet. A primary building line at 20 feet allows all vegetation to be
cleared within five feet of a water body. The woodland buffer is the lakes
primary defense against polluted runoff, allowing primary building lines
to be set at a distance less than the state's standard, does not provide
adequate protection for the state's waters. Allowing towns to enact their
own primary building line distances creates a patchwork of varying setbacks from town to town that is difficult when forced to comply with. For
example, the eight municipalities surrounding Lake Winnipesaukee have
five different primary building line setbacks. Senate Bill 453 addresses
this problem by setting 50 feet as a statewide minimum setback but
allows the 15 towns that have set less stringent setbacks to maintain
those setbacks. I would ask that you please support the substitute motion of ought to pass. Thank you Mr. President.
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Senator Johnson, does this change affect ocean

property?

SENATOR JOHNSON:

I

don't beHeve so.

on the substitute motion of ought to pass.
A roll call was requested by Senator Disnard.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Gordon, Johnson, Below,
McCarley, Disnard, Fernald, Pignatelli, Larsen, O'Neil,
D'Allesandro, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Bums, Boyce, Flanders, Roberge,
Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott, Klemm.
Question

is

Yeas: 13

-

Nays: 11

Adopted.
Senator Below offered a floor amendment.
Sen. Disnard, Dist. 8
Sen. Below, Dist. 5

2002-3063S
06/10

Floor

Amend

Amendment

to

SB 453

by inserting after section 2 the following and renumbering the original section 3 to read as 4:
3 Shoreland Protection; Connecticut River Added. Amend RSA483-B:20
the

bill

read as follows:
483-B:20 Designated Rivers. The provisions of this chapter shall not
apply to rivers or river segments designated by the general court and
approved for management and protection under RSA 483 prior to January 1, 1993 with the exception of the Connecticut River.

to

2002-3063S

AMENDED ANALYSIS
This bill reestablishes the set back line for primary structures within
the protected shoreland and allows a municipality having a lesser setback, established prior to January 1, 2002, to maintain the defined primary building line in that municipality. It also extends the provisions
of the Shoreland Protection Act to the Connecticut River.

SENATOR BELOW: This amendment is fairly simple. It puts the Connecticut River back into the protection of the Shoreland Protection Act.
The Connecticut River is New England and New Hampshire's largest river
and it is also the only river in New England or in New Hampshire to have
the national designation as an American Heritage River. It was originally
exempted from the provisions of this act because the Connecticut River,
along with about 11 or 12 other rivers were covered by the Rivers Management and Protection Act of 1989 in 1990. The Shoreland Protection Act
was created subsequent to that. The thought was that on the rivers there
would be river management plans that were developed and communities
would adopt protections based on that. The Connecticut River has undergone extensive development of a Connecticut River Quarter Management
Plan. Most of the towns along the river have acted to adopt that. Some
towns have not been able to, simply because they do not have zoning. There
is broad support along the Connecticut River to now include the Connecti-
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cut River in the protection of the Shoreland Act. One thing to note
with the Connecticut River, is that most of it functions more like a
lake than a river because of the dam impoundment's, it creates a lot
of bodies of water that are more like lakes. They also. ..the river has
also been subject to serious erosion in recent years, which has been
a difficult problem to manage. I think that it is important that it be
brought into the protection of the Shoreland Protection Act. I urge
your support. Thank you.

SENATOR GATSAS: Senator Below, would you believe that
clude shorelines, coastal wetlands?

SENATOR BELOW: The act in general?
SENATOR GATSAS: The act in general.
SENATOR BELOW: Yes, yes. I noticed that.
it

I

it

does in-

think in looking at

it

here

does cover coastal waters.

SENATOR GATSAS: So it does cover coastal waters.
SENATOR BELOW: Yes. The Connecticut River is not a coast.
SENATOR GATSAS: No, but I think the answer that we heard
was that

it

before

did not.

SENATOR BELOW: Right. I think that Senator Johnson said that he
wasn't sure and didn't think so, but I think that if you look at this, in
fact, the Shoreland Protection Act does cover coastal waters.

SENATOR BARNES: Senator Below, I have a couple of questions for
you. Does that coastal waters include what I think it does, Hampton and Hampton Beach and over in Rye?
SENATOR BELOW:
area

is

Yes.

a sponsor of the

SENATOR BARNES: Oh

believe that the Senator representing that

that

is

interesting. Good,

thank you. Second

What is the

state of Vermont doing about this Connecticut River?
they have something today in their legislature to go along with what
are doing to our side of the river?

question.

Do
we

I

bill.

SENATOR BELOW: Well the river goes up to a point in time... the
is in New Hampshire and we get our shore. Some of the

whole river

Vermont shore

is managed under the Vermont law. There are actually portions of the Vermont shore that have drifted into New Hampshire so they would be covered by New Hampshire law, by the historical borderline.

SENATOR D'ALLESANDRO: So you get my drift...
SENATOR HOLLINGWORTH: To answer the question
the seacoast has, in
it is

50

Floor

fact,

about whether

a setback? They do. The town voted on

it

and

feet.

Amendment adopted.

SENATOR FRANCOEUR:

I had stood up the same time that Senator
Below did and I had an amendment that I have to have redrafted. As a
courtesy I would like a few minutes to either recess or table this bill and
then we could come right back to it.
Senator Eaton moved to have SB 453, relative to setbacks in the shoreland

protection act, laid on the table.

Adopted.
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ON THE TABLE

453, relative to setbacks in the shoreland protection

act.

SCR 3, expressing the fundamental importance of public health to the
people of New Hampshire. Public Institutions, Health and Human Services Committee. Vote 4-0. Ought to pass, Senator Wheeler for the committee.

SENATOR WHEELER: Last fall all six New England states were represented at a legislative conference on public health. The New Hampshire delegation crafted this resolution as an outcome of the conference.
Senate Concurrent Resolution 3 expressing the fundamental importance
of public health and the need for public officials as well as citizens of the
state to be cognizant of their own role in strengthening and protecting
public health. The bill ensures that while state, federal and local officials are working overtime to minimize threats and protect the public
from communicable and chronic diseases as well as from bio-terrorism,
that the general welfare and well being of New Hampshire's citizens
remembers a core value. This resolution passed the committee unanimously and we urge the Senate to do the same thing. Thank you.
SENATOR BOYCE: I was not in committee the

other day when this was
would have voted against it. It would not be a unanimous
These resolutions are always, you know, they sound really nice and

voted out or
vote.

I

wonderful. This one however, calls for... well it says, "Whereas, additional
infrastructure and capacity are necessary if the state is to improve its
readiness for and response to any potential health threat". Now I don't
know if any of you have ever thought about what that might mean, but
to be prepared for "any potential health threat", that is pretty broad and
pretty expensive. I think what we are looking for additional infrastructure to prepare for any health threat. I mean certainly if a volcano erupted
in the south seas, would we want to be able to protect ourselves from the
ash by putting a canopy over the state? I don't think that we need to build
a canopy over the state in case 'maybe' a volcano explodes again. I don't
think that we want to readdress where the tobacco settlement funds go.
This says that they ought to be used for funding these things, but we have
already, several times, voted to put that money into our education funding. Next, there is something called the "National Healthy People 2010
and Healthy New Hampshire 2010". I have no idea what those are and I
don't think that I want to know. I respectfully ask my colleagues to say
no to this foolishness. Thank you.

SENATOR WHEELER:

I

regret that Senator Boyce feels that support
I also regret that he doesn't understand

for public health is foolishness.

about the importance of "National Healthy People 2010 and Healthy
2010". This has been done across the country in every
state to have plans to improve the health of its population. I regret that
you are in ignorance of that because it is a very valuable exercise that
the entire nation has been going through. With regard to line 11, " any
potential health threat", it does not say "any and all" potential health
threats. The point is that we had a Robert Wood Johnson Grant a few
years ago, a turning point grant and one of the outcomes of that is the
understanding that our public health infrastructure in New Hampshire
is inadequate period. It is inadequate to meet today's needs. One of the
goals of this resolution, a subtle goal, it may have escaped your notice,
is to point out that we do support public health, in theory at least as a
core value. It is not requesting any money. It is saying that public health

New Hampshire
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what brings us clean water, clean

air, vaccinated children. It is essenour well-being. It does not require that we spend the tobacco settlement funds any way differently than what we are doing. It simply says
that it would be logical to spend it on health. Well it is logical. We don't
do it, but it doesn't mean that it isn't logical. I am really disturbed that
there is some thought that we do not consider public health and support
for it, to be one of our core values. I think that it is high time that we
expressed the importance of this out loud. Often we don't. I know that
it is not very chic to talk about what we value in New Hampshire, but I
certainly hope that this legislature values public health.

is

tial to

Adopted.

Ordered to

third reading.

SCR 4,

relative to prescription drug patient assistance programs. PubInstitutions, Health and Human Services Committee. Vote 4-0. Ought
to pass, Senator McCarley for the committee.
lic

SENATOR MCCARLEY:

Senate Concurrent Resolution 4

of a legislative study committee

examining access

is

one outcome

to prescription drugs.

The committee found that the medication bridges program which helps
seniors obtain prescription drugs at a discount through direct relationships with drug manufacturers is very hard to navigate for the people
who use it. Most importantly, because each discounted prescription requires its own application form and 7,400 seniors in New Hampshire
submitted 60,944 applications in 2001. The numbers represent countless
hours spent by seniors and program administrators processing forms.
This resolution simply encourages the approval of a common application
form relative to all of the participating pharmaceutical companies. The
Medication Bridges Program works extremely well. The more that we
can do to make it better, the better off our seniors and the health of our
state will be. The committee recommends ought to pass.

Adopted.

Ordered to

third reading.

HB

1337, establishing a study committee to review and determine
steps to fully implement the infant deafness program. Public Institutions, Health and Human Services Committee. Vote 4-0. Ought to
pass, Senator McCarley for the committee.

SENATOR MCCARLEY: House Bill 1337 follows up on legislation and
steps that we took in the last three years to address infant deafness.
Only two hospitals in the state were testing for deafness in newborns
as recently as 2000. Since then eleven hospitals are now performing the
screening which means that 66 percent of our newborns in New Hampshire are tested for deafness, however, we are still missing 34 percent
of the newborns in the state particularly in our rural areas. The study
committee will examine how testing for deafness in newborns can be
delivered throughout the state. The bill will also study access to follow
diagnosis. Currently, Dartmouth Medical Center is the only site that has
the capacity to perform the follow-up diagnosis. This year, 30-40 infants
born in New Hampshire will be hearing impaired. For the hearing impaired, time is of the essence. House Bill 1337 will make up for lost time.
The committee recommends ought to pass.
Adopted.
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Ordered to third reading.
HB 494, establishing a committee

to study the permitting and hearing
processes for proposed highways. Transportation Committee. Vote 4-0.
Ought to pass, Senator Eaton for the committee.

SENATOR EATON:

Currently, proposed highways go through two sepaand permitting processes: One, in the Department of Transportation and one, in the Department of Environmental Services. These
duplicative processes are expensive, time consuming and difficult. In the
past, a memorandum of understanding was drawn up to attempt to work
through some of the issues but nothing has come of that memorandum.
The Transportation Committee unanimously recommends that HB 494 be
adopted in order to create a study committee and bring both departments
rate hearings,

together to correct these problems.

Adopted.

Ordered to

third reading.

HB

1132, relative to grip height on motorcycles. Transportation Committee. Vote 5-0. Ought to pass. Senator McCarley for the committee.

SENATOR MCCARLEY: Current statute requires that motorcycle grips
are to be no more than 15 inches higher than the seat or saddle. However, this statute is not consistently enforced and there is no standard
by which the 15 inches is measured. Under the provisions on HB 1132,
the statute would be changed to read that "the grips are not to be
higher than the shoulders of the driver when in the seat or saddle".
This legislation would prohibit the extremely high handlebars we see
occasionally where a driver has his or her arms fully extended and
above head. House Bill 1132 affects regular cruising and touring motorcycles where the rider sits upright in the traditional manner with
feet straight down and arms out. The Transportation Committee recommends ought to pass. Thank you.
Adopted.

Ordered to third reading.

HB

1256, relative to Clark Pond Road in the town of Haverhill. Transportation Committee. Vote 5-0. Ought to pass. Senator Gordon for the

committee.

SENATOR GORDON:

House Bill 1256 has to do with Clark Pond Road.
town of Haverhill. It is a short road. It is currently a state road. There has been an agreement between the state and
the town of Haverhill that if the state will bring it up to Class V specifications, the town will accept the road and relieve the state of any further
responsibility The cost for doing that is about $300,000 and $200,000 will
be borne by the state and $100,000 by the town. In the long run, the state
will save money because it no longer will be responsible for maintenance
or repairs. I ask that you support the bill.
Adopted.
Ordered to third reading.
Clark Pond Road

SB

is

in the

436, allowing municipalities to adopt a lower interest rate charged
on property tax payments made for property redemptions. Ways and
Means Committee. Vote 4-0. Ought to pass with amendment, Senator
D'Allesandro for the committee.
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2002-3042S
10/03

SB 436

introductory paragraph of RSA 80:20-b, II as inserted by section 1 of the bill by replacing it with the following:
II. Any town or city may adopt an alternate interest rate applicable
to the payments made in redemption of property under RSA 80:32 or
RSA 80:69, or to the payment of subsequent taxes by a person making
a redemption under RSA 80:37 or RSA 80:75, III which is less than 12
percent per annum but not less than 7 percent per annum, in the fol-

Amend the

lowing manner:

SENATOR D'ALLESANDRO: Cities and towns currently charge 18 percent on unpaid property tax balances. Given the economic times of today
and the low interest rates on the market where cities and towns can borrow at one percent, it seems inappropriate that their citizens be responsible for an 18 percent penalty. Senate Bill 436 would allow all cities and
towns to choose to lower the rate between 7 and 12 percent. An amendment was adopted clarifying the percentages. The committee unanimously
recommends ought to pass with amendment.
SENATOR JOHNSON:

Senator D'Allesandro, in

my district I heard from

town clerks who are not in favor of this bill and I wondered if
they came down and testified or how much opposition you had for this?
several

SENATOR D'ALLESANDRO: The town

clerk's

were in opposition

to

this bill.

SENATOR JOHNSON: Thank you.
SENATOR PIGNATLELLI: I think that this bill has the potential to... first
of all it is enabling legislation. It has the potential to be a great assistance
to our citizens in
Hampshire. Right now, as Senator D'Allesandro
said, for late payment on property taxes and redemptions, the percentage is 18 percent under law. So even if a community wanted to lower the
interest rate for their citizens who are having a difficult time paying their
property taxes, they couldn't do it because they are bound by law to charge
18 percent on very late property tax payers and redemptions. This gives
communities the opportunity if they so choose. The original bill did, to
lower it in a range of 12 percent to 18 percent. I have a floor amendment
that I will offer if we pass this, to make it between 7 percent and 18 percent, so that some communities that feel that they can lower it to 7 percent can do that. Anywhere between 7 percent and 18 percent, a community would be able to do it. The aldermen or the city council needs to take
this on and if it is a community that doesn't have an aldermen or city
council it has to be voted on at town meeting through a warrant article.
So it is the ultimate local control issue. I
very thankful to all of the
Senators, all 14 or 16 of you that have signed onto this bill. I have taken
the privilege of putting all of your names on the floor amendment that I
will offer. Thank you very much Mr. President.

New

am

SENATOR BURNS: Senator Pignatelli, can you explain to the Senate
whether there is a difference after the taxes are due and before they are
sold and then after they are sold? I know that the towns try to rush to
some

of

it. I

think that they get a bigger rate.

Is

that true?

SENATOR PIGNATELLI: It very well may be true. I don't know.
SENATOR BURNS: And this bill, you don't know, hasn't addressed that?
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SENATOR PIGNATELLI:

If it has to do with redemptions, it does adallows a community to lower it with the floor amendment
from 7 percent to 18 percent.

dress

it.

It

SENATOR BURNS:

Is

member

there any

of the Senate that

is

familiar

with before and after the tax sale?

SENATOR FERNALD:

Senator Burns, I think that the answer is that
you are late with your taxes you pay 12 percent and you are late for
approximately six months, the town can file a lien, and once the lien is
filed then the rate goes to 18 percent.
SENATOR BURNS: Thank you. That is known, I think, as selling the
taxes. I think that there are two rates.
if

SENATOR FERNALD: Yes.
to 18 percent,

believe

I

There

it is

is

12 percent initially and then

it

goes

after six months.

SENATOR BOYCE:
actually letting

these

new

title

Senator Pignatelli, was there any thought given to
raise the rates so that they can be competitive with
loan people that charge 300 percent?

them

SENATOR PIGNATELLI:

I

don't

know what you

are talking about Sena-

tor Boyce.

Amendment adopted.
Senator Pignatelli offered a floor amendment.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.

Pignatelli, Dist. 13
Below, Dist. 5
Burns, Dist. 1
Cohen, Dist. 24
D'Allesandro, Dist. 20
Disnard, Dist. 8
Fernald, Dist. 11
Francoeur, Dist. 14
Gordon, Dist. 2
Hollingworth, Dist. 23
Larsen, Dist. 15
McCarley, Dist. 6
O'Neil Dist. 18
Wheeler, Dist. 21

2002-3061S
10/04

Floor

Amendment to SB 436
of RSA 80:20-b, II

Amend the introductory paragraph

as inserted by sec-

tion 1 of the bill by replacing it with the following:
II. Any town or city may adopt an alternate interest rate applicable
to the payments made in redemption of property under RSA 80:32 or
RSA 80:69, or to the payment of subsequent taxes by a person making
a redemption under RSA 80:37 or RSA 80:75, III which is less than 18
percent per annum but not less than 7 percent per annum, in the fol-

lowing manner:

SENATOR PIGNATELLI:

Like I said before when I was talking about
allows communities to lower the rate to
arrange between 7 percent and 18 percent.

the

bill,

Floor

the floor

amendment

Amendment adopted.

Ordered to

third reading.
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SB 448-FN-A,

creating business profits tax credits for contributions
organizations for housing for its low and moderate
income employees and for certain affordable housing programs. Ways
and Means Committee. Vote 4-0. Ought to pass, Senator D'Allesandro
for the committee.

made by business

SENATOR D'ALLESANDRO: Senate Bill 448 addresses the lack of affordable housing for working people in New Hampshire; however, people
already working on the issue and familiar with the challenge of affordable housing said that the bill raises some concerns as it is currently
constructed. The committee would like the opportunity to work further
on the bill and correct the concerns. The committee unanimously recommends interim study.

SENATOR COHEN:

Since the time of the hearing in front of Ways and
received a suggestion for an amendment to this bill that
should answer some of the questions. This comes from Dean Christen
of the New Hampshire Housing Finance Authority. I am just trying to
think of what the procedure would be here. I have a floor amendment
that was offered by the Housing Finance Authority that would correct
some of the problems. Do I need to urge a vote against interim study
so that we can...?

Means,

I

PARLIAMENTARY PROCEDURE
PRESIDENT KLEMM

(In the Chair): I would like to clarify the parliamentary situation here. If the Senators look at their calendar, there
is a misprint in the calendar. The motion of SB 448 in the calendar
is ought to pass. It was supposed to be interim study; however, we are
on the ought to pass motion. I am going to recognize Senator Eaton
to make the interim study motion, then I will recognize Senator Cohen
who wants to speak against the interim study motion. Is everyone

clear?

Senator Eaton moved interim study.

SENATOR COHEN: I would like to speak against the motion of interim study and for the ought to pass so that I can offer a floor amendment which addresses some of the difficulties in this. I think that we
all... well many of us recognize that workforce housing is a significant
issue and what we are trying to do with this bill is model this on what
has happened in Connecticut and perhaps other states similar to SB
350 which we passed a few weeks ago, which established business
profits tax credits for contributions with regard to the University of
New Hampshire. This would offer business tax credits for contributions made by business organizations for housing for its low and moderate income employees and for certain affordable housing programs.
The amendment, again, from the HFA inserts an income limit so that
if there is a more specific income limit for beneficiaries of employer
assisted programs eligible for the tax credit. It also permits employers to work with a nonprofit intermediary to implement an assistance
program which should be able to help small employers. The amendment which I would hope that we might get to, would also modify the
language to require adoptions of rules rather than procedures to be
more consistent with New Hampshire practice. Again, I would urge
that we vote against the interim study and vote for the ought to pass
motion so that we could offer this floor amendment.
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SENATOR BARNES:
I

have

fun.

lost track,

Senator Cohen, we have a bill someplace today and
time has flown by so quickly with us having so much

The Veteran's home

SENATOR
SENATOR
SENATOR
SENATOR

isn't

part of that

bill, is it?

COHEN: No.
BARNES: Which bill is it, do you know Senator Cohen?
COHEN: I think that it is 1028.
BARNES: 1028, thank you very much Senator Cohen.

Motion of interim study

is

adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in its

to the following entitled Bill sent

HB 498,

down from

amendment

the Senate:

exempting the Connecticut Lakes Headwaters Tract from the

real estate transfer tax.

2002-3072-EBA
08/09

Enrolled Bill Amendment to HB 498
The Committee on Enrolled Bills to which was referred HB 498
AN ACT exempting the Connecticut Lakes Headwaters Tract from the
real estate transfer tax.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 498
This enrolled bill amendment makes a typographical correction.
Enrolled Bill

Amend

Amendment

to

HB

498

by replacing line 7 with the following:

section 1 of the bill
organization. Any non-exempt seller, grantor, assignor, transferor, or
purchaser of any real estate or

Senator Pignatelli moved adoption.

Adopted.

HB

to taxation of excavation areas. Ways and
4-0. Ought to pass with amendment. Senator

1414-FN-A-L, relative

Means Committee. Vote

D'Allesandro for the committee.

2002-3038S
10/09

Amendment
Amend

the

bill

to

HB

1414-FN-A-LOCAL

by replacing section 13 with the following:

13 Effective Date. This act shall take effect April

SENATOR D'ALLESANDRO: House Bill

1414

is

1,

2002, at 12:01 a.m.

the result of a

Supreme Court ruling that the current taxation scheme

New Hamp-

in regard to
excavated "earth" is unconstitutional. This bill does two things: First, it
immediately removes the problem that the Supreme Court has with the
current methodology; second, it sets up a committee to study the issue of
excavation taxation. This committee will attempt to find a way to tax excavated areas that is both constitutional and equitable to all parties. The
committee amendment simply changes the effective date of all sections

shire
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The Ways and Means Committee unanimously found
amended and we hope that you agree. Thank

to pass as

you Mr. President.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

Recess.

Out of Recess.

SUSPENSION OF THE RULES
Senator Barnes moved that the Rules of the Senate be so far suspended
to allow a committee report not advertised in the Calendar.

Adopted by the necessary

HB

2/3 vote.

ComOught
SENATOR BOYCE: The Finance Committee in rapid action has voted
ought to pass on HB 1414 and we would ask the rest of the Senate to
to taxation of excavation areas. Finance
to pass. Senator Boyce for the committee.

1414-FN-A-L, relative

mittee. Vote 8-0.

do the same.

Adopted.

Ordered to

third reading.

HB

1120, relative to naming a certain island in Lake Winnipesaukee in
the town of Moultonborough. Wildlife and Recreation Committee. Vote
4-0. Ought to pass, Senator Roberge for the committee.

SENATOR ROBERGE: This bill was requested by the selectmen of
Moultonborough. The island in question is 200 square feet in size. There
are no structures on the island and it is not connected to the mainland.
The owner wishes to donate the island to the Moultonborough Conservation Commission. In return, the town would like to name the island
after its owner, Henry's Island. Although the bill refers specifically to
Henry's Island, it gives the town discretion in choosing a name. The committee unanimously recommends ought to pass.
Adopted.

Ordered to

third reading.

HB

1396, authorizing the state veterinarian to provide wildlife disease
prevention and treatment. Wildlife and Recreation Committee. Vote 3-0.
Ought to pass, Senator Eaton for the committee.

Senator Eaton moved to have HB 1396, authorizing the state veterinarian to provide wildlife disease prevention and treatment, laid on the
table.

Adopted.

LAID

ON THE TABLE

HB

1396, authorizing the state veterinarian to provide wildlife disease
prevention and treatment.

TAKEN OFF THE TABLE
Senator Francoeur moved to have SB 453, relative to setbacks in the
shoreland protection act, taken off the table.

Adopted.
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Senator Francoeur offered a floor amendment.

2002-3078S
06/09

Floor Amendment to SB 453
Amend the title of the bill by replacing it with the following:
AN ACT relative to setbacks in the shoreland protection act and
tive to special

rela-

permit docks.

Amend the

bill by inserting after section 3 the following and renumbering section 4 to read as 5:
4 New Subdivision; Docks; Special Permits. Amend RSA 483-B by inserting after section 20 the following new subdivision:
Special Permit Docks
483-B:21 Special Permit Docks
I. Notwithstanding any other provision of law, the department of
safety may grant special permits to install docks on any lake or pond.
Special permits obtained under this section shall be exempt from the
permitting requirements of RSA 482-A. To qualify for a special permit
under this section, the dock shall be:
(a) The only structure on the frontage.
(b) Configured to be narrow, rectangular, and erected perpendicular to the shoreline.
(c) No more than 6 feet wide, and no more than 40 feet long if
the waterbody is 1000 acres or larger, or no more than 30 feet long
on waterbodies that are less than 1000 acres in size.
(d) Located on a parcel of land that has 75 feet or more of shore-

line frontage.
(e) Located at least 20 feet from an abutting property line or imaginary extension of the property line over the water.
(f) Constructed in an area that results in no impact to wetlands

along or adjacent to the shoreline.
(g) Installed in a manner which complies with this chapter.
(h) Installed in a manner which does not present an unreasonable
adverse effect on the environment.
(i) Installed in a manner which does not constitute a hazard to
public safety or unreasonably interfere with other recreational uses of
the water.
II. The commissioner of the department of safety may adopt rules,
pursuant to RSA 541-A, relative to the application process, submission
of plans, granting or denying of special permits, and the establishment
of reasonable fees to be charged for filing applications for special permits under this subdivision.

2002-3078S

AMENDED ANALYSIS
This bill:
I. Reestablishes the set back line for primary structures within the
protected shoreland and allows a municipality having a lesser setback,
established prior to January 1, 2002, to maintain the defined primary
building line in that municipality.
II. Extends the provisions of the Shoreland Protection Act to the Connecticut River.
III.

Creates a special permitting process in the department of safety
on any lake or pond.

to allow the installation of certain docks
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SENATOR FRANCOEUR: The amendment 3078s... most of the problems
many of you know are the docks on the lakes and ponds. This amendment here says that the permitting for the docks, under these criteria
that are listed in the bill, the permits will be through the Department
of Safety. The Department of Safety currently does the moorings and are
as

and are there all of the time. Mr. Bisbee talked to Representative Clegg and the assistant commissioner Stephens and they all
have seen this. I had also given a copy to Senator Johnson earlier and
as far as I know everybody is in favor of it. Thank you.
in the waters

SENATOR WHEELER:

I certainly haven't spent a lot of time studying
have received some letters and calls. I cannot say that this is
true that everyone is in favor of this. The people who live on the lake
are not in favor of having the Department of Safety being able to grant
these special permits to install docks on any lake or pond. This does not
have unanimous consent.

this but

I

SENATOR GORDON: Senator Francoeur, is this the same language which
applies to DES and the permitting of docks?
SENATOR FRANCOEUR: I believe so, but I am not 100 percent sure

now

Senator Gordon.

SENATOR GORDON: The other thing is that you mentioned Commissioner Bisbee. Would you represent that he has no objection to relocating these provisions out of DES and into the Department of Safety?
SENATOR FRANCOEUR: As I just mentioned as I spoke, there was a
discussion between Mr. Bisbee and Representative Clegg and Assistant
Commissioner Stephens while I was doing this and there were no problems or any objections from those individuals that I am aware of.
SENATOR GORDON: I have one last question. My last question is, is there
of verifying or could we have the Senate counsel verify that? My

any way

concern is that we would be changing the ways that docks are permitted
without having a public hearing. That would concern me a lot. If it is simply uprooting and taking the same provisions and putting them in a different department, I might feel differently. Is there any way of us having a
check right now to find out if this is the same permitting process?

SENATOR FRANCOEUR: Maybe Senator Johnson could answer that.
PRESIDENT KLEMM (In the chair): Senator Francoeur, can you work
with the Senate attorney to see

if

the language

is...?

SENATOR FRANCOEUR: Sure, I will take a minute with Senator Gordon.
SENATOR JOHNSON: I had a discussion with the assistant commissioner Stephens some time ago relative to this issue. I think that if we
are all experiencing the Department of Environmental Services is burdened down with a lot of permits for docks. They are supposed to be
getting those permits out in 30 days and it has been very difficult for
them to do that. I do not want to speak for the department, but I think
that if the commissioner is in favor of it, I think that is because it would
take some of that burden. ..at least the docks that are not really very
complex and it will take the burden away from the Department of Environmental Services and allow the Department of Safety to do it.

SENATOR FERNALD:

would like to
form of a question, maybe people have
answers. I guess that I am just kind of... this seems to be a big change
and there has been no hearing on it. I think that the reason why we have
speak.

Maybe

if

some

I

have a

of it

is

in a

lot of questions. I really
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the permitting of the docks at the Department of Environmental Services is because we reahzed that there are some environmental questions
that need to be dealt with when you are putting in a dock and it isn't
just a question of is this safe? That is why we have it with the Environment and not with Safety. This bill on line 14 says that "the permits
obtained under this section will be exempt from 482-A" which is fill and
dredge and wetlands. I understand what Senator Johnson just said that
some of these are more routine than others and it doesn't require a whole
lot of environmental review. If that is the case then we should find a way
for the Environmental Services to distinguish between the important
ones that need a lot of work and the lesser ones, but leave it there and
let them make that decision rather than just put in 40 foot long docks,
at least to me, seems kind of long. Just start having these things go
through... if you are going to have safety do it, why do we have a permitting process if we are not going to have any kind of environmental
review of these things?

SENATOR WHEELER: I really think that this is inappropriate to put
a change such as this, as a floor amendment at this time of day on an
important bill that we have expressed a positive opinion for. This needs
a hearing. It has environmental impacts that we can't decide right now.
People already have raised questions about it and I think it is inappropriate to act as though it doesn't do much so we might as well put it on.
I think that it does a lot more than we think and would have unintended
consequences. It perhaps would be fine, I might be happy to vote for it,
but not without knowing what the consequences of it are.
SENATOR EATON: We

are very fortunate to have someone in the galable to ask about this. Rene Pelletier from DES. These
are seasonal docks that are permitted by notification. So they will have
to submit a permit, show what it is, but because it is a seasonal dock it
does not have the same definition as a permanent dock.
lery that

I

was

SENATOR

FERNALD: I am trying to read fast. Where does it say that
this is seasonal docks? Senator Eaton, I guess that is a question for you.

SENATOR EATON: I was just taking what I was told,
wording "seasonal docks" and the attachment looks
ing that

is in

that this was the
to be the same word-

the statutes.

SENATOR FERNALD:

anywhere

in here where it says that
think of something that you
pull up and put onshore. It doesn't say that here. It looks like they could
be permanent docks which would sort of lead me to a question that we
haven't had a hearing on this and now it seems to be something that we

it is

seasonal.

When

I

I

don't see

hear seasonal dock,

I

didn't expect.

SENATOR MCCARLEY: Senator Francoeur, I noticed... I am not really
necessarily prepared to support this but I do need to ask you a question
Senator Francoeur. I happened to notice that on line 30 it appears to say
that "the commissioner of the Department of Safety 'may' adopt rules".
I would like to have you explain to me why it is a good idea to say 'may'
adopt rules here? I am not suggesting that the change is going to change
my vote but I would love an explanation because we have been through
hoops for a whole week on those two words.
SENATOR FRANCOEUR: I was just waiting for you to finish.
SENATOR MCCARLEY: I am done. Sorry. I can keep going as you know,
but...
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SENATOR FRANCOEUR: I believe that the other one was a House Bill
that was final version... oh excuse me, that was a Senate Bill.

SENATOR MCCARLEY: Yes it was. That is correct.
SENATOR FRANCOEUR: This is a Senate Bill and it will go to the House
and

at the

them to put in the word "shall".
MCCARLEY: That is a very interesting answer. Thank you

House

SENATOR

I

could ask

very much.

SENATOR LARSEN: I rise to speak in opposition to this floor amendment coming in at 5:50 at night. I am not sure that more than a handful of people knew this was coming. Certainly it deserves a hearing. We
have other House Bills coming through that if in fact it is a valuable
concept, it could be attached to a House Bill and the Senate would have
time to add it to a hearing. A seasonal dock, I suspect, is the season of
our lakes until the ice is in or out. A seasonal dock therefore, can be from
April until October or November. That is a long period of time to put up
a 40 foot long structure and have it be authorized by the Department
of Safety where it has always been reviewed for both its environmental
effect and its certain safety effects on our lakes. This has huge ramifications to many of the lakes of our state. It has not had any public airing. I urge you to spend a little time with this. Look for a House Bill that
you can amend. Give it a hearing in the appropriate committee in the
Senate and allow this to have the airing that it deserves. It is really
inappropriate to vote on this tonight. I urge you to not adopt this floor

amendment.

SENATOR COHEN: Earlier today Senator Wheeler spoke rather eloquently about values. One of the most valuable things about New Hampshire is our lakes. The resources that we have here. This is a public trust
doctrine state. This is a very important aspect of who we are as a state.
That the lakes... the public trust. To make a radical change like this without hearing even from the DES on this, they are charged with protecting the public trust. We all have access to it, we all should protect. It is
just wrong. This is just something that is a radical change. I just think
that and agree with Senator Larsen, this needs to at the very least, have
a public hearing. I would ask to vote no on this.
SENATOR GATS AS:

I certainly think that I questioned Senator Below
a few weeks ago and probably other Senators about the "may" and the
"shall". Sitting on Fridays once a month in JLCAR I don't really want
to depend on anybody about sending a piece of legislation to the House
and having them fix it when it should be "shall" using rules. Thank you.

SENATOR BELOW: My first question when

I

see this

is

what

is

so spe-

about these permit docks? I guess the answer is that they come from
Safety instead of Environmental Services. What it says here is that if
you get a permit under this provision, it is exempt from the permanent
requirements of RSA 482-A which is generally the statute under which
permitting requirements rise from. It means that you can do it either
way. It is not shifting responsibility. It is saying that you can get your
dock permit under the old way through DES or now you can get a special permit through Safety which is no longer subject to the DES rules
on docks. Part of the problem that I have with this is that it is coming
at a late hour after DES has closed its offices. Rene Pelletier is here from
the department. I went up after Senator Eaton and got a slightly different answer which is, take a closer look at this. Yes, it looks like it comes
cial
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the rules that DES has for temporary or seasonal docks on the
one hand. On the other hand, hmmm maybe it does apply to permanent
docks because it is under 482-A that in fact DES permits both permanent docks and seasonal docks, so maybe this special permit allows you
to bypass the permanent dock provisions, too. Is that intent? Maybe not,
but maybe that is what it actually does. I think that it is a grave mistake to be passing this at this late hour. It is only made germane by the
fact that it moves the dock permitting provisions from one statute to a
new statute. It happens to be the statute that this is on, but it's just sort
of tucking it in. You know there are a lot of things that don't... we just
spend a lot of time on the rules, I think that we did a preliminary objection on the rules. They were updating the rules considering docks. But
for instance, one of the things that we are dealing with is that it doesn't
always make sense that they should be perpendicular to the shoreline.
There are some places, like on rivers, where they should be parallel to
the shoreline. I guess that this is only for lakes and ponds. I just think
that there are more questions here than there can be answers for at this
out... like

late hour.

SENATOR BARNES: I would like to move the question.
PRESIDENT KLEMM (In the Chair): I do have two people on the Hst.
SENATOR FERNALD: I have just had a chance to read this a little further. We are going to have Safety doing the permitting, but the two criteria here that are really Environmental criteria. We have to determine
whether there is an impact on wetlands and we have to determine, on
line 26-27 whether the dock will present an unreasonable, adverse effect on the environment. If we are worried about the environment, which
I think that we are, and we are talking about docks, we should have the
environmental people doing the permitting. This just doesn't make any
sense to me.

SENATOR BURNS: I was just going to move the question Mr.
Question in on moving the question.

President.

Adopted.

Question

A roll

on the adoption of the floor amendment.
was requested by Senator Fernald.

is

call

Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Boyce, Flanders, Disnard,
Roberge, Eaton, O'Hearn, Francoeur, O'Neil, D'Allesandro, Klemm.
The following Senators voted No: Gordon, Johnson, Below,
McCarley, Fernald, Pignatelli, Larsen, Gatsas, Barnes, Prescott,
Wheeler, Hollingworth, Cohen.
Yeas: 11 - Nays: 13
Floor

amendment

Ordered to

failed.

third reading.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB 102-A, making a capital appropriation to support affordable housing solutions in the state of New Hampshire.
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SENATE CONCURS WITH HOUSE AMENDMENT
SB

102-A, making a capital appropriation to support affordable housing solutions in the state of New Hampshire.

Senator Francoeur moved to concur.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB 182-FN-A, establishing a brain and spinal cord injury trust fund and
appropriating certain moneys to such fund.

SENATE CONCURS WITH HOUSE AMENDMENT
SB

182-FN-A, establishing a brain and spinal cord injury trust fund and
appropriating certain moneys to such fund.

SENATOR PRESCOTT: I yield to Senator Boyce.
SENATOR BOYCE: When this bill left the Senate we had a dedicated
nonlapsing trust fund. When it got to the House they removed the
nonlapsing dedicated fund and replaced the funding with $200,000 in a
When it left here it was, I believe, $450,000 what was expected
it. So they cut the money down, realizing that we are in hard
times here, but they saw the benefit of what we had passed and simply
made some changes to make it so it was doable this year with the low
funding that we have.
line-item.
to go into

Senator Prescott moved to concur.

Adopted.

TAKEN OFF THE TABLE
Senator Gordon moved to have SB 433, establishing a standardized protocol for interviewing victims of child abuse, taken off the table.

Adopted.
Senator Gordon offered a floor amendment.
Sen. Gordon, Dist. 2
Sen. Cohen, Dist. 24

2002-3079S
01/09

Floor

Amend

the

AN ACT

title

Amendment

of the bill by replacing

to
it

SB 433

with the following:

establishing a standardized protocol for the investigation and
assessment of child abuse and neglect cases and relative to
grant applications for the investigation and assessment of child

abuse cases.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Section; Child Protection Act; Standardized Protocol for the Investigation and Assessment of Child Abuse and Neglect Cases. Amend
RSA 169-C by inserting after section 38 the following new section:
169-C:38-a Standardized Protocol for the Investigation and Assessment
of Child Abuse and Neglect Cases. The department of health and human
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services and the department of justice shall jointly develop a standardized
protocol for the interviewing of victims and the investigation and assessment of cases of child abuse and neglect. The protocol shall seek to minimize the impact on the victim. The protocol shall also be designed to protect the rights of all parties affected The protocol shall specifically address
the need to establish safe and appropriate places for interviewing children.
2 Grant Applications for the Investigation and Assessment of Child
Abuse and Neglect. The department of justice shall submit grant applications for available federal and private funds to implement the standardized protocol for the interviewing of victims and the investigation and
assessment of child abuse and neglect cases. The department of justice
may coordinate applications for funds with county attorneys, local law
enforcement agencies, the department of health and human services, and
appropriate private service organizations.
3 Applicability. The standardized protocol required under RSA 169C:38-a as inserted by section 1 of this act shall be adopted no later than

January

1, 2003.
4 Effective Date. This act shall take effect 60 days after

its

passage.

2002-3079S

AMENDED ANALYSIS
This bill requires the department of health and human services and
the department of justice, to develop a standardized protocol for interviewing, investigation and assessment of child abuse cases.
The bill also directs the department of justice to submit grant proposals relative to the investigation and assessment of child abuse cases.

SENATOR GORDON:

I

would

like to offer

amendment

3079. In recent

days we have heard about the relationship between the courts and the
legislature and frequently we use the word 'comity'. I think that we have
reached 'comity' on this particular bill. I want to thank Senator Cohen
for doing that, working together to do that. What this does is to create,
authorize and or... actually I will read it because it says it better than I
can. " The department of health and human services and the department
of justice shall jointly develop a standardized protocol for the interviewing of victims and the investigation and assessment of cases of child abuse
and neglect." That will deal with the issue of having both civil and criminal cases, which they work together to do that. "The protocol shall seek
to minimize the impact on the victim. The protocol shall also be designed
to protect the rights of all parties affected. The protocol shall specifically
address the need to establish safe and appropriate places for interviewing children." I think that we can all agree with that, that is appropriate. The second part has to do with applying for grants and it would have
the Department of Justice submit grant applications for available federal and private funds to implement the standardized protocol for the

interviewing of victims and the investigation and assessment of child
abuse neglect cases. The Department of Justice may coordinate applications for funds with county attorneys, local or enforcement agencies
and the Department of Health and Human Services. One of the things
that we put in here is that the protocol that should be developed would
be adopted no later than January 1, 2003. One of the things that we didn't
put in there before was a date by which the protocol would be completed.
I think that this would establish a date so that those agencies who are
authorized to do this would have a timeframe in which to accomplish
their task. I hope that there would be agreement with this and would
urge your adoption of the amendment and the bill.
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SENATOR COHEN: I, too, would urge agreement with this. This took
a fair amount of work here, but to come up with this language, I think
that we are in sync on what we want to accomplish here. This, I think,
will do that and should develop into establishing a protocol so that there
will be equal protection for children who are victims of abuse and we can
have better coordination here and minimize the impact on the victims.
I think that this does it. Thank you.
Floor

Amendment adopted.

Ordered to

third reading.

SUSPENSION OF THE RULES
Senator Francoeur moved that the Rules of the Senate be so far suspended
as to allow a Senate Bill to be taken off the table after the deadline.

SB

105, relative to instream flow plan requirements.

Recess.

Out of Recess.
Question is on the motion to suspend the rules to take
off of the table.

A roll

call

SB

105

was requested by Senator Fernald.

Seconded by Senator Gordon.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Disnard, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
O'Neil, Prescott, D'Allesandro, Klemm.

The following Senators voted No: Below, McCarley, Fernald,
Larsen, Wheeler, Hollingworth, Cohen.
Yeas: 15 - Nays: 7
Senator Pignatelli (Rule #42).

The necessary
Motion

2/3 vote

was not obtained.

failed.

2002-3041-EBA
05/01

Enrolled Bill Amendment to HB 137
The Committee on Enrolled Bills to which was referred

AN ACT

HB

137

establishing a committee to study the definition of domicile for

voting purposes.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 137
This enrolled bill amendment makes a technical correction to the reporting date of HB 137 and to the effective date of HB 317-FN (2002, 6).
Enrolled Bill

Amend

the

AN ACT

title of

the

bill

to HB 137
with the following:

Amendment

by replacing

it

establishing a committee to study the definition of domicile for
voting purposes and making a technical correction.
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Amend

section 5 of the bill by replacing line 3 with the following:
senate clerk, the governor, and the state library on or before November 1, 2002.

Amend the

bill by inserting after section 5 the following and renumbering the original section 6 to read as 8:
6 Aeronautics Act; Effective Date Amended. Amend 2002, 6:5 to read
as follows:
6:5 Effective Date. This act shall take effect July 1, [SOOi] 2002.
7 Aeronautics Act; Effective Date; Legislative Intent. The legislature
intended HB 317-FN (2002, 6), relative to the New Hampshire Aeronautics Act, to take effect on July 1, 2002. There was no legislative intent
that the act apply retroactively to July 1, 2001 or to any period of time
between July 1, 2001 and July 1, 2002.

Senator Pignatelli moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bill:

correctly

En-

HB

1223, establishing a committee to study the model insurance rating laws.

Senator D'AUesandro moved adoption.

Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that all bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
SENATOR MCCARLEY (Rule

#44): I know that everybody wants to get
will do this as quickly as possible, but I would ask your indulgence. I don't think that I have ever asked for a Rule #44 before.
Earlier today we had a bill come out and the person speaking to the bill
indicated that he was going to ask for something different than was re-

home

so

I

corded in the calendar, which is of course appropriate. Another speaker
was then called on to speak to that. I immediately raised my hand to
have an opportunity to correct the impressions of that speaker who was
called on, who had not even raised his hand, he actually was just called
on to stand up and speak. What I was told after that person was finished,
that the question had been called and the person who had called the
question's name was on a list. Mr. President, I have a huge amount of
respect for you, but I feel that that was wrong. I hope that we are not
going to find ourselves in a mode where if there is something coming up
that we don't know about or hasn't been discussed, that somehow or
another your name is on a list to call the question and end debate without any discussion. Thank you Mr. President.

SENATE JOURNAL

21

MARCH

2002

613

RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House Messages, Enrolled Bills and Amendments, and
that when we adjourn, we adjourn to the Call of the Chair.

Adopted.

LATE SESSION
Third Reading and Final Passage

HB 379, apportioning the executive council districts.
HB 380, apportioning county commissioner districts.
HB 419, apportioning delegates to state party conventions.
HB 420, apportioning state representative districts.
SB

433, establishing a standardized protocol for the investigation and
assessment of child abuse and neglect cases and relative to grant applications for the investigation and assessment of child abuse cases.
SB 436, allowing municipalities to adopt a lower interest rate charged
on property tax payments made for property redemptions.
SB 437-FN-L, relative to the protection of public water supplies during
emergency conditions and making certain changes to encourage the formation of regional water systems.

SB 440, relative to rules for water conservation.
SB 441-FN-A, establishing the position of hazardous

materials response
coordinator and making an appropriation therefor, and establishing a
committee to study the interoperability of state agency communications.

SB 443-FN, relative to the division of condominiums.
SB 444, relative to parents in the classroom.
SB 445-FN, relative to a limited right to a jury trial for

certain minors
an adult correctional facility.
SB 447, requiring the real estate commission to create an agency disclosure form and an agency informational brochure.
prior to

commitment

to

SB 451, relative to the shoreland protection act.
SB 452, relative to fines for violations of the shoreland protection act.
SB 453, relative to setbacks in the shoreland protection act.
SB 455-FN-A, relative to funding for district and probate court security.

HB

462-FN, requiring state regulatory boards, commissions, advisory
boards, advisory committees, and authorities to develop an orientation

manual

for

new members.

HB 494, establishing a committee to

study the permitting and hearing

processes for proposed highways.

HB

567-FN-L, extending the reporting date of the commission for the
development of a statewide protocol for interviewing victims of sexual
assault crimes.

HB 712-FN, relative to the coordination of state, regional, and local planning

HB

efforts.

1120, relative to

naming a

certain island in

Lake Winnipesaukee

the town of Moultonborough.

HB

1132, relative to grip height on motorcycles.

in
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1171, relative to organic food production.

1256, relative to Clark Pond Road in the town of Haverhill.
1337, establishing a study committee to review and determine steps
implement the infant deafness program.

to fully

HB 1414-FN-A-L, relative to taxation of excavation areas.
HB 1434, lowering the minimum medical cost coverage for motor vehicle
liability policies.

SCR 3, expressing the fundamental importance of public health to the
people of New Hampshire.
SCR 4,
In

relative to prescription

drug patient assistance programs.

recess to the Call of the Chair.

Out

of Recess.

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

1449, establishing a pilot program to study and establish protected
instream flows and water management plans on the Lamprey River and
the Souhegan River.

INTRODUCTION OF HOUSE BILL
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
numbered 1449 shall be by this resolution read a first
and second time by the therein listed title, and referred to the therein
designated committee.
Clerk,

House

Bill

Adopted.
First and Second Reading and Referral
1449, establishing a pilot program to study and establish protected
instream flows and water management plans on the Lamprey River and
the Souhegan River. (Environment)

HB

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Bills sent down from the Senate:

SB
SB
SB

1,

apportioning state senate districts.

3,

apportioning congressional districts.

306, extending the reporting date of the commission to study the
state's increasing appellate caseload and solutions to the increasing ap-

pellate caseload.

SB 328, establishing a committee to study the establishment of a permit system for vessels registered in another state temporarily using the
waters of New Hampshire.
SB

362, relative to the membership and duties of the

film

SB

New Hampshire

and television commission.

394, relative to the duties of the advisory committee on international

trade.

SB
ing

413, establishing a committee to study background checks for nurshome employees.
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HOUSE MESSAGE
The House of Representatives concurs with the Senate in its amendments to the following entitled Bills sent down from the Senate:

HB
HB

141, relative to regulation of junk yards.

266, establishing a committee to study recodification of the election laws.

HB 463-FN, relative to protective services to adults.
HB 1131, establishing a committee to study increasing the number of physicians

who

are

New Hampshire residents and making a technical change.

HOUSE MESSAGE
The House

of Representatives has referred for Interim Study the follow-

ing Bill sent

SB

down from the Senate:

383, relative to the location of district courts within judicial districts
of certain judicial districts.

and changing the names

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

1100-FN, relative to the judicial conduct commission and making
an appropriation therefor.
HB 1102, establishing a hazardous waste coordinator certificate program and making an appropriation therefor.
HB 1273-FN, relative to planning and procedures for state-owned or
leased trails for all-terrain vehicles and relative to registration fees for
certain off highway recreational vehicles.
HB 1305-FN, relative to the pollution prevention program.
HB 1343, relative to processing excavating and dredging permits.
HB 1440-FN, establishing a New Hampshire local government records
management improvement program and fund.
HB 1447, establishing a committee to study methods of supporting the
continued operation of wood-fired electrical generating

facilities.

HB
HB

1467-FN, relative to the cost of vaccines.
1469-FN, establishing a committee to study the eligibility of state
employees to receive a retirement system benefit while in service, establishing a moratorium on eligibility for electing such benefit, and prospectively repealing the provision allowing certain state employees to receive
a retirement allowance while in service.

HB

1471-FN, establishing a committee for the design and construction
memorial to the victims of the September 11 tragedy.
HB 1472, amending the definitions, applications, and fees relating to
explosives and explosive substances, and relative to background investigations and criminal records checks for applicants for private detecof a

tive or security services.

HB

1478-FN, relative

to public health

emergency preparation and

re-

sponse.

HB

1482-FN, re-authorizing the motor oil discharge cleanup fund established under RSA 146-F, and establishing new positions at the department of environmental services and making appropriations therefor.

HB

1483, relative to municipal budget committees.
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INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:
RESOLVED, that in accordance with the list in the possession of the
Clerk, House Bills numbered 1100-1482 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
therein designated committees.

Adopted.
First

HB

an appropriation

HB

and Second Reading and Referral

1100-FN, relative

to the judicial conduct
therefor. (Judiciary)

1102, establishing a hazardous waste coordinator certificate pro-

gram and making an appropriation

HB

commission and making

1273-FN, relative

to

therefor.

(Environment)

planning and procedures for state-owned or

leased trails for all-terrain vehicles and relative to registration fees for
certain off highway recreational vehicles. (Wildlife and Recreation)

HB

1305-FN, relative

to the pollution

prevention program. (Environ-

ment)

HB

1482-FN, re-authorizing the motor oil discharge cleanup fund established under RSA 146-F, and establishing new positions at the department of environmental services and making appropriations therefor.

(Environment)

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,
Clerk,
a first

that in accordance with the

list

in the possession of the

House Bills numbered 1187 - 1483 shall be by this resolution read
and second time by the therein listed titles, and referred to the

therein designated committees.

Adopted.
First

HB

and Second Reading and Referral

1187-FN, relative

to criminal penalties for possession of a firearm

in a safe school zone. (Wildlife

and Recreation)

HB

1343, relative to processing excavating and dredging permits. (Executive Departments and Administration)

HB

1440-FN, establishing a New Hampshire local government records
management improvement program and fund. (Public Affairs)

HB

1447, establishing a committee to study methods of supporting the
continued operation of wood-fired electrical generating facilities. (En-

ergy and Economic Development)
HB 1467-FN, relative to the cost of vaccines. (Insurance)
HB 1469-FN, establishing a committee to study the eligibility

of state

employees to receive a retirement system benefit while in service, establishing a moratorium on eligibility for electing such benefit, and prospectively repealing the provision allowing certain state employees to receive
a retirement allowance while in service. (Executive Departments and

Administration)

HB

1471-FN, establishing a committee for the design and construction of
a memorial to the victims of the September 11 tragedy. (Internal Affairs)
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HB

1472, amending the definitions, applications, and fees relating to
explosives and explosive substances, and relative to background investigations and criminal records checks for applicants for private detective or security services. (Judiciary)

HB

1478-FN, relative

to public health

emergency preparation and

re-

sponse. (Judiciary)

HB

1483, relative to municipal budget committees. (Education)

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 1462 14 shall be by this resolution
read a first and second time by the therein listed titles, and referred to
the therein designated committees.

HCR

Adopted.
First and Second Reading and Referral
1462, eliminating the statewide education property tax as a source
of funding adequate education. (Finance)

HB

HCR

14, declaring it to be wrongful for the judiciary, either directly or
indirectly, to define an adequate education or the cost of an adequate

education. (Internal Affairs)

2002-3116-EBA
06/10

Enrolled Bill Amendment to SB 102-A
The Committee on Enrolled Bills to which was referred SB 102-A
AN ACT making a capital appropriation to support affordable housing
solutions in the state of New Hampshire,

and increasing capital
appropriations for the Concord rail bridge and veterans' home.
Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to SB 102-A
This enrolled bill amendment makes a technical correction to a reference in the

bill.

Enrolled Bill

Amendment

to

SB 102-A

Amend

section 1 of the bill by replacing line 4 with the following:
the legislature. The purpose of sections 1-4 of this act is to adopt specific findings and appropriate sufficient sums

Senator Pignatelli moved adoption.

Adopted.

2002-3158-EBA
03/01

Enrolled Bill Amendment to SB 362
The Committee on Enrolled Bills to which was referred SB 362
AN ACT relative to the membership and duties of the New Hampshire
film and television commission.
Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.
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FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment
This enrolled

bill

amendment makes grammatical

Enrolled Bill

Amendment

to

SB 362

corrections.

SB 362

to

Amend RSA

12-A:41-a, n(b) as inserted by section 1 of the bill by replacing line 1 with the following:
(b) Recommend both long-range and short-term programs that will
result in economic

Amend RSA 12-A:41-a, HCd) as inserted by section 1 of the bill by replacing line 2 with the following:
picture industry, the television industry, independent film producers, and
other filmmakers.
Senator Pignatelli moved adoption.

Adopted.

2002-3220-EBA
05/09

Enrolled Bill Amendment to HB 379
The Committee on Enrolled Bills to which was referred

AN ACT

HB

379

apportioning the executive council districts.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 379
This bill makes a grammatical correction and inserts omitted punctuation.

Enrolled

Amend RSA 662:2,

Bill

Amendment

as inserted by section

to

HB

379

by replacing lines 1
following:
Councilor district number 1 is constituted of the counties of Coos
1

1

of the

bill

and 2 with the
I.

and Grafton, the unincorporated place of Hale's Location, the towns of
Albany, Alton, Bartlett, Belmont, Center

Amend RSA

662:2,

I

as inserted by section

1 of

the

bill

by replacing

line 6 with the following:

Wakefield, and Wolfeboro and the cities of Claremont and Laconia.

Amend RSA

662:2, II as inserted by section 1 of the bill by replacing
with the following:
Washington, Weare, Webster, Westmoreland, Wilmot, and Windsor and
the cities of Concord, Franklin,
line 8

Senator Pignatelli moved adoption.
Adopted.

2002-3150-EBA
06/09

Enrolled Bill Amendment to HB 463-FN
The Committee on Enrolled Bills to which was referred HB 463-FN

AN ACT

relative to protective services to adults.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.
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FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 463-FN
This enrolled bill amendment makes punctuation corrections to the bill.

Amendment to HB 463-FN
161-F:57 as inserted by section 7 of the bill by replacing
lines 6-10 with the following:
devise or implement a service plan, [w] to a facility and the appropriate licensing authority or authorities for an incident occurring
within a facility, as defined in RSA 151, to the extent necessary to
protect the victim or other facility residents or to comply with state
or federal law, to local law enforcement, the department of justice,
or a county attorney, pursuant to RSA 161-F:51, H, or ^o any court in
any proceeding where the welfare of the alleged victim or
Enrolled Bill

Amend RSA

Senator Pignatelli moved adoption.
Adopted.

2002-3152-EBA
04/10

Enrolled Bill Amendment to HB 1131
The Committee on Enrolled Bills to which was referred HB 1131
AN ACT establishing a committee to study increasing the number of
physicians who are New Hampshire residents and making a
technical change.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 1131
This enrolled bill amendment makes certain technical corrections
sections 1 and 8 of the bill.
Enrolled Bill

Amendment

to

HB

to

1131

Amend

section 1 of the bill by replacing line 1 with the following:
1 Statement of Purpose. It is the intent of this act to assure, to the
greatest extent possible, the

Amend section 1 of the bill by replacing line 5 with the following:
residents equal opportunities to become physicians. Further, it is the
intent of this act to decrease
Amend

the bill by replacing section 8 with the following:
8 Effective Date. This act shall take effect upon its passage.

Senator Pignatelli moved adoption.

Adopted.

2002-3145-EBA
03/01

Enrolled Bill Amendment to HB 1171
The Committee on Enrolled Bills to which was referred HB 1171

AN ACT

relative to organic food production.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.
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FOR THE COMMITTEE
Bill Amendment

Explanation to Enrolled
This enrolled

bill

amendment

Enrolled Bill

Amend RSA

to

HB

1171

corrects references to federal law.

Amendment

426:6 as inserted by section

1

to

HB

1171

of the bill by replacing lines

2-4 with the following:

commodity produced

in accordance with the Organic Foods Production
Act of 1990, Public Law 101-624, and the United States Department of
Agriculture's National Organic Program, Final Rule, 7 CFR part 205.

Amend RSA 426:6-a as inserted by section 2 of the bill by replacing
lines 2-4 with the following:
not be sold or labeled as organic unless it meets the requirements set
forth in the Organic Foods Production Act of 1990, Public Law 101-624,
and the United States Department of Agriculture's National Organic
Program, Final Rule, 7 CFR part 205.
Amend RSA 426:6-b, I as inserted by section 3 of the bill by replacing
lines 5-6 with the following:
Agriculture in accordance with the Organic Foods Production Act of 1990,
Public Law 101-624, and the United States Department of Agriculture's
National Organic Program, Final Rule, 7 CFR part
Amend RSA 426:6-b, II as inserted by section 3 of the bill by replacing lines 3-4 with the following:
Foods Production Act of 1990, Public Law 101-624, and the United States
Department of Agriculture's National Organic Program, Final Rule, 7
CFR part 205, and to implement the provisions thereof.

Amend RSA
ing

426:6-b, III as inserted by section 3 of the bill by replac-

with the following:
III. The commissioner
it

may employ inspectors to certify agricultural
producers, processors, and handlers in this state, and to determine whether
or not agricultural plant, animal, food, or fiber commodities are marked,
branded, or labeled in accordance with the labeling requirements set forth
in this chapter and in the Organic Foods Production Act of 1990, Public Law
101-624, and the United States Department of Agriculture's National Organic Program, Final Rule, 7 CFR part 205.
Senator Pignatelli moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bills:

correctly

En-

HB

137, establishing a committee to study the definition of domicile for
voting purposes and making a technical correction.

HB 420, apportioning state representative districts.
HB 1256, relative to Clark Pond Road in the town of Haverhill.
HB 1337, establishing a study committee to review and determine steps
to fully

SB
SB

1,

implement the infant deafness program.

apportioning state senate districts.

102, making a capital appropriation to support affordable housing
solutions in the state of New Hampshire, and increasing capital appropriations for the Concord rail bridge and veterans' home.
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SB 328, establishing a committee to study the estabUshment of a permit system for vessels registered in another state temporarily using the
waters of New Hampshire.
SB
ing

413, establishing a committee to study background checks for nurshome employees.

Senator D'Allesandro moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled

Bills has examined and found
House and/or Senate Bills:
regulation of junk yards.

correctly

En-

rolled the following entitled

HB 141, relative to
HB 419, apportioning delegates to state party conventions.
HB 567, extending the reporting date of the commission for the
opment of a statewide

develprotocol for interviewing victims of sexual assault

crimes.

HB
HB

1132, relative to grip height on motorcycles.
1434, lowering the

minimum medical

cost coverage for

motor vehicle

liability policies.

SB 3, apportioning congressional districts.
SB 306, extending the reporting date of the commission to study the state's
increasing appellate caseload and solutions to the increasing appellate
caseload.

SB

394, relative to the duties of the advisory committee on international

trade.

Senator D'Allesandro moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bills:

correctly En-

HB 266, establishing a committee to study recodification of the election
laws.

HB 494, establishing a committee to study the

permitting and hearing

processes for proposed highways.

HB

1120, relative to naming a certain island in Lake Winnipesaukee in
the town of Moultonborough.

Senator D'Allesandro moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled

Bills has examined and found correctly EnHouse and/or Senate Bill:
exempting the Connecticut Lakes Headwaters Tract from

rolled the following entitled

HB 498, an act

the real estate transfer tax.

Senator Wheeler moved adoption.

Adopted.
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REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled

Bills has examined and found correctly EnHouse and/or Senate Bills:
1136, proclaiming February 14 as Congenital Heart Defect Aware-

rolled the following entitled

HB

ness Day.

HB

1222, exempting ice-out contests from the laws regulating
chance.

HB

games

of

1384, making certain technical changes to the workers' compensa-

tion law.

Senator Wheeler moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bills:

correctly

En-

HB 463, relative to protective services to adults.
HB 1131, establishing a committee to study increasing the number of physicians

HB
SB

who

are

New Hampshire residents and making a technical change.

1171, relative to organic food production.

362, relative to the membership and duties of the

film

New Hampshire

and television commission.

Senator D'Allesandro moved adoption.

Adopted.

LATE SESSION
Senator Francoeur moved that the business of the day being completed
that the Senate now adjourn until Wednesday, April 10, 2002, at 1:00 p.m.

Adopted.

Adjournment.

April 10, 2002
The Senate met at 1:00 p.m.
A quorum was present.
The prayer was offered by the Rev. David P. Jones, Senate Chaplain.
One hundred and thirty-one years ago yesterday the Civil War ended
with General Lee's surrender to General Grant at the Appomattox Court
house. That sad and bloody conflict was about two very different ways
and views how government and society should function. The most tragic
aspect of that fight was that each side assumed they understood the
other's values and motivations, but in fact fundamentally misunderstood
them. The results were that the war really has not ended yet, despite
Appomattox. Be sure you actually understand your opponents' convictions, not just your own assumptions, before you draw your weapons.

O

Give us today ears that hear so well,
Lord, that the sounds of Your
reality are so loud as to make us deaf to the cacophony of our own prejudices, assumptions and the faulty opinions. And may our dealings with

one another be always

civil

but never war.

Senator Below led the Pledge of Allegiance.

Amen.

SENATE JOURNAL

10

APRIL 2002

623

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives has referred for Interim Study the follow-

down from the Senate:
177-FN, relative to computation of tax increments in municipal economic development and revitalization districts.
SB 186-FN, relative to the powers and classification for criminal justice
and consumer protection investigators of the department of justice and
for county attorney investigators.
SB 315-FN, relative to requiring payment of a club assistance program
fee by persons registering snow traveling vehicles who are not members
of an organized snowmobile club.
SB 332-FN, relative to the payment of medical benefits costs for certain
group 11 permanent firemen members injured in the performance of duty.
SB 396-FN, relative to group II retirement status for criminalists employed by the department of safety.
ing Bills sent

SB

SB

429, relative to the community technical college system.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Bills sent down from the Senate:

SB 187-FN,

establishing a committee to study eminent

domain proceed-

ings.

SB

312, relative to quarterly payment of estimated interest and divi-

dends

tax.

SB

320, establishing a study committee to review independent living
retirement communities.

SB
SB

338, relative to ex parte orders in domestic relations cases.

351, establishing a commission to study the expansion of projects
under RSA 486-A.

eligible for financial assistance

SB 356, relative to naming a certain body of water in
in the town of Meredith.

Lake Winnipesaukee

SB 361-FN, establishing a committee to study developing computerized
emergency warning systems that use the enhanced 911 data base to provide telephone subscribers with a telephone warning of an emergency situation.

SB

368, granting probate courts the power to issue attachments and

levies of execution.

SB 369, relative to compensation of guardians and conservators for administrative expenses.

SB

370, removing an exemption to a limitation to service by a trustee,

director, or officer at

more than one

financial institution.

SB 398-FN,

authorizing an increase in admission fees for the Seacoast
Science Center at Odiorne Point state park in Rye, New Hampshire.

SB 400, establishing a committee to study issues concerning the Poison
Information and Control Center.

SB
SB

411, extending the reporting dates of certain study committees.

446, relative to rights and protections for

guard members called

to state active duty.

New Hampshire

national
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HOUSE MESSAGE
The House of Representatives concurs with the Senate in its amendments to the following entitled bills sent down from the Senate:

HB 462, requiring state regulatory boards, commissions, advisory boards,
advisory committees, and authorities to provide orienation information for

new members.
HB1414, relative

to taxation of excavation areas.

HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
passage of the following entitled Bills sent down from the Senate:

SB 350-FN,

creating a business profits tax credit for certain donations

made for science and technology equipment and facilities to the department of regional community-technical colleges or the university system of New Hampshire or any component institutions, authorizing the
Berlin campus of the New Hampshire regional community-technical
system to upgrade and modernize its equipment and programs,
and authorizing manufacturing technology training in the town of
college

Littleton.

SB

372, prohibiting the sale of reformulated gasoline in certain coun-

ties of the state.

SB

393, relative to expiration of contact lens
scriptions.

and corrective lens pre-

SB 402-FN,

establishing a committee to study long-term care funding
and making an appropriation therefor.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

HB

Bills has examined and found
House and/or Senate Bills:

correctly

En-

379, apportioning the executive council districts.

SB

351, establishing a commission to study the expansion of projects
eligible for financial assistance under RSA 486-A.

SB 356,
in the

relative to naming a certain body of water in Lake Winnipeasukee
town of Meredith.

SB 361, establishing a committee to study developing computerized emergency warning systems that use the enhanced 911 data base to provide
telephone subscribers with a telephone warning of an emergency situation.

SB

400, establishing a committee to study issues concerning the Poison
Information and Control Center.

Senator D'Allesandro moved adoption.

Adopted.

COMMITTEE REPORTS

HB

1468-FN, relative to prescription drugs and medicaid best practices.
Capital Budget Committee. Vote 4-0. Interim Study, Senator Francoeur

for the committee.

SENATOR FRANCOEUR: House Bill 1468 is a good bill with good intentions. Access to prescription drugs for seniors is a growing problem
in the state, one that deserves a closer look. Unfortunately, given the
states current fiscal standing, we cannot afford the estimated $8 million

SENATE JOURNAL

10

APRIL 2002

625

that this program would cost in the first year. The Capital Budget Committee unanimously found HB 1468 is worthy of a closer look and unanimously voted to send it to interim study. We hope that you would agree.

Committee report

of interim study is adopted.

HB

1231 -FN, implementing a pre-engineering technology curriculum in
the public high schools in the state. Education Committee. Vote 3-0. Ought
to pass with amendment, Senator O'Hearn for the committee.

2002-3235S
04/09

Amendment
Amend

the

AN ACT

title of

the

bill

to

HB

by replacing

it

1231-FN
with the following:

implementing a pre-engineering technology curriculum in the
public high schools in the state; relative to the naming of the
regional community-technical college system; and relative to
the regional community-technical college board of trustees.

Amend

the bill by inserting after section 2 the following and renumbering the original section 3 to read as 8:
3 Regional Community-Technical Colleges; Naming. Amend RSA 188F:ll to read as follows:
188-F:11 Name and Program of the Regional Community-Technical
Institute and Colleges. The program of the technical colleges shall be
designed to prepare qualified high school graduates or the equivalent
as technicians and skilled workers and to prepare students to continue their higher education. The names of the regional communitytechnical institute and colleges shall be determined by the board of
trustees subject to approval of the governor and council, provided

that any name change approved for any institution within the
regional community-technical college system shall contain the
words '^community-technical."
4 Regional Community-Technical Colleges; Board of Trustees. Amend
the introductory paragraph of RSA 188-F:3-a, I to read as follows:
I. The governance of the regional community-technical colleges shall
be vested in a board of trustees which shall consist of 25 members comprised as follows the following members:
5 New Subparagraphs; Regional Community-Technical Colleges; Board
of Trustee Membership. Amend RSA 188-F:3-a, I by inserting after subparagraph (k) the following new subparagraphs:
(1) One member from the house of representatives, appointed by
[

]

the speaker of the house.
(m) One member from the senate, appointed by the president of
the senate.
6 Regional Community-Technical Colleges; Board of Trustees. Amend
RSA 188-F:3-a, II to read as follows:
II. (a) [AH] The members set forth in subparagraphs I(a)-I(k), except for student members, shall be appointed by the governor and council.
(b) The terms of office of appointed and elected members, except
the student members, shall be 4 years unless otherwise specified in this
section. The terms of the elected members shall end on June 30 except
that the term of the student members shall end on May 31.
(c) The term of the legislative members shall be coterminous
with their terms as members of the general court. No legislative
member shall serve more than 4 years. Legislative members shall
receive no compensation^ but shall receive mileage at the legislative rate while attending to the duties of the board of trustees.

SENATE JOURNAL

626

APRIL 2002

10

(d) Each member, except the student members, shall hold ofa successor is appointed and qualified. The appointment of successors for the filling of vacancies for unexpired terms shall be by appointment or election in the same manner as the original appointment.
[(d^J (e) Nine of the voting members shall constitute a quorum required to transact official business.
7 Regional Community-Technical Colleges; Operation of Board of Trustees. Amend RSA 188-F:3-b, VII to read as follows:
VII. Except for the governor of the state, and except as provided
in RSA 188-F:3-a, 1(1) -(m), no person who holds elected public office
shall serve on the board.
[(e)]

fice until

2002-3235S

AMENDED ANALYSIS
This bill:
I. Establishes a pre-engineering technology curriculum in the public
high schools in the state and creates a pre-engineering technology curriculum advisory council to advise the department of education on the
implementation of such curriculum.
II. Transfers a capital appropriation to implement the pre-engineering technology curriculum.
III. Provides that the words "community-technical" shall be included
in any name change to any institution within the regional communitytechnical college system.
IV. Adds one member of the house of representatives and one member
of the senate to the regional community-technical college board of trustees.

SENATOR O'HEARN: House

Bill 1231 provides 50/50 matching funds
high schools establish a pre-engineering technology program. Ten
high schools have the program now and there are seven more schools
ready to start a program but they are waiting for funding. The Senate
funding comes from money left over from the bonding of the construction of the regional vocational centers. Businesses will provide the local matching funds and school districts will pay for the ongoing expenses
of the program. At the hearing, the committee was asked to amend the
bill which we did, with two pieces of legislation, we rolled it into one
amendment. The amendment is what is being offered after this. I ask
you turn down the committee amendment so that Senator Johnson can
bring forward a floor amendment. For the moment, I ask that you vote
ought to pass on the bill itself. Thank you.

to help

Amendment
Ought

failed.

to pass.

Adopted.
Senator Johnson offered a floor amendment.

2002-3323S
04/01

Floor

Amend

the

AN ACT
Amend

title of

the

Amendment
bill

to

by replacing

HB
it

1231-FN

with the following:

implementing a pre-engineering technology curriculum in the
public high schools in the state and relative to the naming of
the regional community-technical college system.

the bill by inserting after section 2 the following and renumbering the original section 3 to read as 4:
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3 Regional Community-Technical Colleges; Naming. Amend RSA 188F:ll to read as follows:
188-F:11 Name and Program of the Regional Community-Technical
Institute and Colleges. The program of the technical colleges shall be designed to prepare qualified high school graduates or the equivalent as technicians and skilled workers and to prepare students to continue their higher
education. The names of the regional community-technical institute and
colleges shall be determined by the board of trustees subject to approval of
the governor and council, provided that any name change approved for
any institution within the regional community-technical college
system shall contain the words '^community-technical.

2002-3323S

AMENDED ANALYSIS
This bill:
I. Establishes a pre-engineering technology curriculum in the public
high schools in the state and creates a pre-engineering technology curriculum advisory council to advise the department of education on the
implementation of such curriculum.
II. Transfers a capital appropriation to implement the pre-engineering technology curriculum.
III. Provides that the words "community-technical" shall be included
in any name change to any institution within the regional communitytechnical college system.

SENATOR JOHNSON:

I rise to offer a floor amendment.
this refers to or doesn't refer to is SB

While it is be429 which had
language in it adding a Senate member and a House member to the board
of trustees. Senate Bill 429 is no longer a viable bill, so we want to take
that out and just leave in, as this amendment suggests, "provided that any
name change approved for an institution within the regional community
technical college system shall contain the word community technical".
Thank you Mr. President.
ing passed out,

Floor

what

Amendment adopted.

Referred to the Finance Committee (Rule #24).

HB

1259-FN-L, relative to the base cost for calculating adequate education grants. Education Committee. Vote 4-0. Ought to pass with amendment, Senator O'Hearn

for the

committee.

2002-3260S
04/10

Amendment
Amend

the

by replacing

to

HB 1259-FN-LOCAL

the enacting clause with the following:
1 School Money; Determination of Per Pupil Adequate Education Cost.
RSA 198:40, I is repealed and reenacted to read as follows:
I. For the biennium beginning July 1, 2003, and every biennium thereafter, the department of education shall calculate the base cost per pupil
by adding to the base cost per pupil of the immediately preceding biennium a percentage increase for inflation. The percentage shall be twice
the average annual rate of inflation for the 4 calendar years immediately
preceding the calendar year in which the new base cost is determined.
Inflation shall be measured by the most recent available northeast region
consumer price index for all urban consumers as published by the Bureau
of Labor Statistics, United States Department of Labor.
bill

all after
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2 School Money; State Aid for Educational Adequacy; Definitions. Amend
198:38, VI to read as follows:
VI. "[ Average ] Base cost per pupil of an elementary school pupil' means
the amount as determined in accordance with RSA 198:40.
3 School Money; Determination of Per Pupil Adequate Education Cost.
Amend RSA 198:40, III to read as follows:
III. For each fiscal year, the statewide cost of an adequate education
for all pupils shall be calculated by multiplying the [ average ] base cost
per pupil [ cost of an adequate education ] by the statewide weighted average daily membership in residence of pupils and then adding 70 percent
of total statewide transportation costs.
4 School Money; Determination of Adequate Education Grants. Amend
RSA 198:41, I (a) to read as follows:
(a) Multiply the [ average ] base cost per pupil of an elementary
pupil by the weighted average daily membership in residence for the
municipality;
5 Repeal. RSA 198:38, V, relative to the base expenditure per pupil,
is repealed.
6 Effective Date. This act shall take effect July 1, 2002.

RSA

2002-3260S

AMENDED ANALYSIS
This bill provides that for the biennium beginning July 1, 2003, and
every biennium thereafter, the calculation of the statewide cost of an
adequate education shall be indexed to the northeast regional consumer
price index for all urban consumers in the year of calculation.

SENATOR O'HEARN: House Bill 1259 changes the way that the state
calculates the base cost of an adequate education. When we developed
the current base cost, the legislature used an average cost method. This
is very similar to SB 425 that we passed about a month ago that is over
in the House being worked on. What this particular piece does is there
are a few changes in the language. It does exactly the same thing. It replaces the original base cost formula with an increased tie to an inflation index, in this case, the North East Consumer Price Index or CPI.
We actually have a four-year rolling average of the CPI. It helps to eliminate sharp increases or decreases in any given year and makes it easier
for school districts to plan ahead. House Bill 1259 only changes the base
cost calculation, it does not change the waiting system, it does not
change the increases for enrollment growth or any other part of the
adequate education law. The Education Committee asks ought to pass
with amendment. Thank you.

SENATOR FERNALD:

Senator O'Hearn, it is my understanding that
funding about 53 percent of the cost of public education and
I seem to recall a few weeks ago. Senator Below had done some calculations that if we would have had this law in place, say 20 years ago,
and you look at what has happened with inflation, in with the cost of
education over the last 20 years, we would be funding like 35 percent
of the cost of education now. Our constitutional obligation is to fund
adequacy. My question is: I believe this bill will mean overtime, we will
fund a smaller and smaller percentage of the cost of education and we
will not be in compliance with the Supreme Court's decision because
the adequacy amount compared to the total amount is going to be going down. That to me, doesn't make any sense.
the state

is
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SENATOR O'HEARN: I am going to disagree with you on a portion of this
that I have seen since we have put in the adequate formula, the cost of
education rising in double digits. The Department of Education has given
us information to that effect. This is not to put the cost burden back on
the school district but to control costs so that they don't get out of hand,
so that the state will never be able to afford an adequate education if it
continues at a double digit rate. The piece dealing with this particular
piece of legislation is looking at this for the next three biennium's and to
see how this effects the school. This is not a program that is going to last
forever, but one that is going to be sunsetted in after three biennium's to
take a look and see how it affects the school districts.

SENATOR FERNALD: When we

first passed the adequacy formula at
$825 million we were funding about 60 percent of the cost of education.
In here, year three, which is the year that we are in now, $881 million is
an increase of less than 10 percent over two years, so less than 5 percent
a year. So I guess... and we are funding less than 60 percent, which is
where we started. So I don't... can you please explain to me, your belief,
that we have had double digit increases in the past, number one. Number two: that our adequacy funding has been going up, because compared
to the total costs, it has been going down?

SENATOR O'HEARN: I am basing my information on the information
given to me by the Department of Education, that the inflation that they
see coming forward is double digit inflation if there isn't some control.
SENATOR FERNALD: Well as I understand it, the
cation has not calculated the flgure for next year,
don't think that we know for next biennium.
SENATOR O'HEARN: They can't calculate it,
what they have

Department of Eduand until they do, I

but based on averages and

dealt with they can calculate.

SENATOR BARNES:

Senator O'Hearn,

I

am

looking at the fiscal note.

Can you let me know so that I can pass it on to the Finance Committee
when we exec this bill next Monday, what the impact is? I see that the
department has come up with an undeterminable amount. Do you know
what that means? Are we voting for something with big dollars or something that we don't know or?
SENATOR O'HEARN: This should be a way of looking at the high cost
of education as we see it coming down the pike - that it is becoming very
expensive. This is a matter of finding the formula that will help the state
take control of the adequate education formula without it getting out of
hand. Very similar to 425. It is what we have been told. I will make sure
that fiscal note is with it when you get it.

SENATOR BARNES: Senator O'Hearn, the committee appreciates that.
SENATOR O'HEARN: Thank you.
SENATOR BELOW: I rise in opposition to the amendment and the bill.
I think that it flies in the face of our constitutional duty to fund an adequate education for each and every child in this state. What it does is,
it says that we are going to go back to the calculation that was done for
the year beginning July 1, 2001 which is actually based on some numbers from several years before that. We are going to just freeze that and
just raise it by CPI for the next six years. So by the end of those three
bienniums, we will be having adequacy based on the simple CPI index
on data that originates from a decade or more before. It sort of makes a
joke of any attempt to rationally calculate what the costs actually are. It
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controls costs for the state, but the other flip side of the equation is that
shifts costs to local districts. It systematically, year after year, if this
becomes law, the state's share will shrink as the share of the total costs.
The simple reason is that the average cost per pupil has been, and for
the foreseeable future, will continue to rise in excess of the consumer
price index. If for no other reason, but that most of the cost of education are wages and salaries. Wages and salaries over the past couple of
decades have risen faster then consumer price indexes. So it just means
it

that our share will keep shrinking and we are going to shift that back
to the disproportionate unfair, local property tax and invite more litigation. We shouldn't be doing it.

Amendment adopted.
Referred to the Finance Committee (Rule #24).
Senators Fernald and Pignatelli are in opposition to the
1259-FN-L.

amendment on

HB

Recess.

Out

of Recess.

NOTICE OF RECONSIDERATION
Senator Eaton served notice of reconsideration on
ing county commissioners districts.

HB

380, apportion-

HB

1260-FN, relative to certification and licensing of teachers and school
administrators. Education Committee. Vote 3-0. Inexpedient to legislate.
Senator Disnard for the committee.

SENATOR DISNARD: House Bill 1260 seeks to establish a process of
teacher recertification through a peer review process. The Education
Committee heard testimony that the current recertification process was
working. There is accountability at the local level through the superintendent. Teachers are required to complete 75 hours of professional
development every three years. As written, this bill does not require
teachers to upgrade their skills or training and it removes local administrators from the recertification process. The Education Committee
recommends that this bill be inexpedient to legislate. Thank you.
Committee report

of inexpedient to legislate is adopted.

HB 207-FN-L, increasing the state aid contribution to municipalities that
expand, upgrade, or develop new wastewater treatment facilities to provide for expanded septage handling and disposal capacity. Environment
Committee. Vote 4-0. Ought to pass. Senator Below for the committee.

SENATOR BELOW: House Bill 207 provides incentives to municipalities
with wastewater treatment facilities to upgrade or expand these facilities to handle septage disposal and treatment from other communities.
Septage is sort of solids or liquidity solids that are pumped from septic
tanks which are increasing at a rapid rate in the state as homes are built
that are not attached to waste water systems. We have a problem where
a large portion of our septage goes out of state to Lowell, Massachusetts
and is treated in their sewage treatment plant, nearly a quarter of it, and
they could cut us off at any point in time. In addition, it is also disposed
of by land application, which is essentially raw sewage on fields which is
obviously objectionable to the neighbors in the community as well as open
lagoons. This bill would take an existing wastewater treatment aid program that the state operates and open it up and provide a financial incentive which is increased state support for the amortization of the cost
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of upgrades, to create a positive incentive for communities to be able to
treat septage at wastewater treatment plants which is a much better way
of handling it. So I would urge you to join the Environment Committee
in voting this bill ought to pass. Thank you.

SENATOR BARNES:

Senator Below, I have turned to the fiscal impact
read that the "office of the Legislative Budget Assistant is unable
to complete a fiscal note for this bill as it is awaiting information from
an agency". In your opinion, is the agency going to have that in time for
Monday when we sit down to exec this in our committee?

and

I

SENATOR BELOW: The agency did have significant additional information at the hearing on the bill. The important aspect of this is that it
doesn't... at this point, it doesn't increase any obligations in the current
biennium. In future bienniums, it is a choice of the legislature how much
it wants to fund the overall program for it. If we don't increase the funding for the program, the department will have to prioritize applications
between regular wastewater treatment upgrades and these particular
upgrades.

SENATOR BARNES: Senator Below, would you believe that I don't see
an amount, and what you just said doesn't show me an amount and that
we have to have an amount if we are going to vote on it?
SENATOR BELOW:

no amount. There is no... passing this
have to spend more money in this
biennium. In future ones it becomes a policy choice. I do expect that they
will be able to provide some projects of what kind of impact it might have
if we fully funded it.
Well there

is

legislation will not cause the state to

SENATOR BARNES:
tee

Senator Below, I think that the Finance Commitwould really appreciate that on Monday. Thank you.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

253-FN, relative

to

mercury reductions. Environment Committee.

Vote 4-0. Ought to pass with amendment. Senator Below for the committee.

2002-3246S
08/01

Amendment
Amend

to

HB

253-FN

by replacing all after section 1 with the following:
2 Mercury Emissions Reduction and Control Program; Compliance.
Amend RSA 125-M:5 to read as follows:
125-M:5 Compliance.
[h] No person shall operate a municipal waste combustor with the
design capacity to burn 100 tons per day or more of municipal solid waste
without a temporary or operating permit issued by the department in
the

bill

accordance with RSA 125-C. Any source subject to this section shall file
a complete application for a permit or permit modification under the provisions of RSA 125-C and a plan for achieving compliance with this chapter. [ Combustors with a design capacity of 250 tons per day or more shall
submit such plan and application by July 1, 2000 in order to comply by
January 1, 2001 with the emission limits established by this chapter.
Combustors with a design capacity of less than 250 tons per day but not
less than 100 tons per day which are subject to RSA 125-M 3, 1 shall submit such plan and application by January 1, 2001 in order to comply by
July 1, 2001 with the emission limits established by this chapter.
:

632
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IL Until 6 months prior to the date set under paragraph I for complying with an emission limit, the owner of a combustor may request a
single extension of time of not more than 6 months, for compliance with
this chapter. The commissioner shall grant the extension if, based on the
information presented, compliance with the applicable emission limit is
not achievable by the compliance date due to, but not limited to, engineering constraints, availability of equipment, or other justifiable technical reasons. The commissioner shall not consider issues of cost or economic hardship in granting the extension. ]
3 Ash Landfill Study; Reporting Date. Amend 1999, 350:2 to read as
follows:

350:2 Ash Landfill Study. The department of environmental services
shall study the implications of having increased mercury levels in ash
in order to ensure maximum protection measures from ash contaminants.
The department shall review current environmental protection practices
at ash landfills that serve combustors with a design capacity of 100 tons
per day or more, including methods used to handle and treat ash, the
adequacy of leak detection systems and groundwater monitoring, and
the ability to effectively mitigate environmental contamination, if it
should occur, to protect drinking water supplies. The department shall
report its findings by [ Februaiy 1, 2000 ]
30, 2002 to the house
science, technology and energy committee, the house environment and

May

agriculture committee, the house resources, recreation and develop-

ment committee, the senate environment committee, the governor, the
state library, the New HampshireA^ermont Solid Waste Project, all of
the municipalities in the Sullivan County Regional Refuse Disposal District, and the Concord Regional Solid Waste/Resource Recovery Coopera-

and its member municipalities.
4 Compliance Timeline. Any combustor with a design capacity of less
than 250 tons per day but not less than 100 tons, in operation as of January 1, 2002, shall submit the application and plan required by RSA 125M:5 within 3 months after the effective date of this act and shall complete
installation and begin operation of the necessary control equipment as
expeditiously as possible, but not later than 18 months after receipt of all
required state and local permits and approvals. Any such combuster shall
demonstrate compliance with the emission limits in RSA 125-M:3, I no
later than 21 months after receipt of all required state and local permits
and approvals.
5 Repeal. RSA 125-M:2, V, relative to the definition of eligible costs in
the mercury reduction and control program, is repealed.
6 Effective Date. This act shall take effect upon its passage.
tive

2002-3246h

AlVIENDED ANALYSIS
This bill sets time frames within which certain municipal waste combustors must comply with mercury emission limits, and provides alternate compliance provisions, and extends the reporting date of the ash
landfill study to May 30, 2002.

SENATOR BELOW: This bill will provide some time frame standards for
mercury emission limits on smaller municipal waste combustor facilities.
The federal government has mandated mercury reductions at larger
municipal waste combustor facilities in the current time frame. They have
plans or they have started to implement rules that would require smaller
facilities in which there is only one in New Hampshire, the Wheelabrator
Claremont facility, to reach much lower mercury emission levels by 2005.
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bill would require a speedup in the implementation of those reduction measures. As you know, mercury is a very toxic mint metal that enters the environment and is difficult to get out of the environment. This
implementation of the standards in this bill will reduce the mercury reductions from approximately 151 pounds per year to just six pounds per
year at that facility.
very large and substantial reduction and a large
portion of our total mercury emissions in the state. One of the controversial issues was whether the cost of these upgrades might be passed onto
the municipalities that are part of the New HampshireA^ermont solid
waste project. Both in the testimony before the committee and in a letter
that the chairman received yesterday from Wheelabrator Claremont Company, LP, the company did confirm that the company will install at its own
expense, the equipment that is necessary to comply with the enhanced
mercury control requirements law and the requirements in this bill so that
those costs will not be passed onto the participating municipalities, which
is obviously a very important consideration that in fact pretty much gets
rid of the fiscal note, the impact of this bill. I might add that the amendment sort of cleans up the bill and also clarifies the reporting date for an
ash landfill study concerning mercury levels in ash to ensure protection
of drinking water supplies. I urge your support of the committee vote of
ought to pass with amendment. Thank you.

This

A

Amendment adopted.
Senator Francoeur offered a floor amendment.

2002-3341S
08/01

Floor

Amendment

to

HB

253-FN

Amend the title of the bill by replacing it with the following:
AN ACT relative to mercury reductions, and relative to the

extent of
the authority of agencies to adopt administrative rules.

Amend the bill by replacing all after section 5 with the following:
6 New Paragraph; Administrative Procedure Act; Definitions; Legislative Approval. Amend RSA 541-A:1 by inserting after paragraph VII
the following new paragraph:
Vll-a. "Legislative approval" means a vote of the house of representatives and senate.
7 New Paragraphs; Administrative Procedure Act; Specificity of Rules;
Identification of State or Federal Law; Administrative Rule Requiring Certification or Permission from Another State or Entity Prohibited. Amend
RSA 541-A:3-a by inserting after paragraph III the following new paragraphs:
IV. No agency may propose or adopt any rule which incorporates by
reference any code, rule, or regulation from another state or entity outside the state of New Hampshire, other than the federal government,
without specific legislative approval.
V. No agency may propose or adopt any rule that requires manufacturers to produce products in a manner other than the method chosen
by the manufacturer without specific legislative approval for such a rule.
8 Administrative Procedure Act; Emergency Rules; Additional Limitation on Rules Requiring Permission or Certification from Another State
or Entity. Amend RSA 541-A:18, II to read as follows:
II. Notwithstanding RSA 541-A:16, III, emergency rules adopted under this section shall not remain in effect for more than 180 days from the
date and time of filing with the director of legislative services; except that
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rule adopted in violation ofRSA 541-A:3-a, FV or V
shall not remain in effect for more than 45 days unless additional
time is allowed by majority vote of the legislature^ and in no case
shall such rule be valid for more than 90 days. An agency may propose a permanent rule on the same subject at the same time that it adopts
an emergency rule, but it shall not adopt the same or substantially the

an emergency

rule when the emergency rule expires.
9 Effective Date.
L Section 1-5 of this act shall take effect upon its passage.
n. The remainder of this act shall take effect January 1, 2003.

same emergency

2002-3341S

AMENDED ANALYSIS
This

bill:

Sets time frames within which certain municipal waste combustors
limits, and provides alternate compliance provisions.
II. Establishes a grant program to reimburse regional refuse disposal
districts for certain costs of mercury emissions reduction and control
systems.
III. Extends the reporting date of the ash landfill study to September 1,
2001.
IV. Prohibits administrative agencies from adopting rules that incorporate by reference any code, rule, or regulation from another state or
entity outside New Hampshire, except for the federal government.
V. Prohibits administrative rules that require manufacturers to produce
products in a manner other than the method chosen by the manufacturer.
I.

must comply with mercury emission

SENATOR FRANCOEUR:

I

rise to offer a floor

amendment.

I

brought

amendment into the committee on Environment last week. The
amendment before you will prohibit any department from adopting rules

this

first having a legislative hearing and legislative approval. New Hampshire DES attempted to adopt
rules from California by reference on truck emission standards without
a legislative hearing. There was plenty of opportunity for filing of legislation by New Hampshire DES. The department purposely chose to
address the 'not to exceed' criteria via rules instead of through the legislative process. This would have been very costly to small businesses
in New Hampshire. Approximately $3,500 per truck. In addition, New
Hampshire truck owners would have been put in a position to use California clean diesel fuel which currently does not exist in this state. This
would have driven up the cost of fuel since there is no supply of this
product in New Hampshire or on the east coast. To use any other fuel
than what California approved for engine standards would have put the
truck operators in violation of the clean air act and subject to fines. Rules
may be adopted by any state department regardless of the opposition.
If (JLCAR) Joint Legislative Committee on Administrative Rules disapproves of the rule, the rule can still stand. We need a system where the
New Hampshire business community has a legitimate opportunity to
have its concerns listened to by elected officials. This legislative body
should have the final say on creating law, where current Commissioner
Dana Bisbee believes it is his right to create policy without legislative
approval. If New Hampshire DES adopted the rules from California,
New Hampshire would have no say when the rules changed. New Hampshire would not be part of the process. It would take place over 3,000
miles away. I urge the Senate to pass the floor amendment 3341.

by reference from another state without

SENATE JOURNAL

10

APRIL 2002

635

SENATOR FERNALD: Senator Francoeur, I understand lines 15-17 of
your amendment and I am trying to understand what 18-20 is all about.
Can you please explain?
SENATOR FRANCOEUR:

This has to do with the manufacture of the

and look at the statute, it talks about the exceeds
There were conflicting reports. If I can just read a section for

engines. If you go
section.

is talking about engine manufacturing, this here is a report from
the New Hampshire Motor Transportation Association. "Why DES is
considering such action, 1998 seven heavy duty engine manufacturers
agreed to consent to decrees related to the emission and control devices
on the engines. Part of the consent agreement included an accelerated
adoption of 2004 engine standards." Here is where the problem stands
for the EPA. The EPA did not finalize the 2004 rulemaking what was
able to include the MTBE standards in its final 2004 rule. Therefor, federal adoption of the MTBE standard, other than that was agreed upon
in the consent between them will now take place in the year 2007. That
won't happen until 2007, so we can't have New Hampshire making up
their own requirements on the engines prior to that date.

you. It

SENATOR BELOW:

I rise in strong opposition to this proposed floor
not needed. It is constitutionally questionable. It
doesn't address the problem that exists. First of all, let's be clear, the
agency never actually proposed the rule. They started the process, the
controversy arose and they withdrew the rule before it ever got to the
Joint Legislative Committee on Administrative Rules or before they
were actually formally published and proposed. If it had gotten to the
committee, I am sure that the committee would have rigorously questioned legislative authority like we usually do. We have the ability, if
we think that the legislative authority does not exist, and we are very
skeptical of agencies that try to reference other regulations from other
bodies. We could vote to sponsor a joint resolution which would in effect, block... which does have the effect of blocking the agency from adopting the rule until the issue is presented to the legislative and acted
upon by the legislature, where eventually we never... they could go
ahead, but it gets it before the legislature. But the point here is that they
withdrew the rule, they didn't do this. Where it raises a question of
constitutionl question is that it creates an extra constitutional process
for legislative involvement rulemaking. Right on line 10 it talks about
legislative approval means a vote of the House of Representatives and
the Senate. It doesn't talk about an act of the legislature. Our constitution normally recognizes that the way that we act as a body either by
bill or by resolution is to do legislation that goes before it is presented
to the governor, the head of the executive branch for consideration of a
veto. There is no provision in our constitution for legislative action with
regard to the executive branch outside of that statutory process. We have
already had litigation in which the courts have found problems with the
legislature directly intervening in the administrative rule process when
we delegate that authority to agencies. There are all sorts of potential
unintended consequences from line 18-19 and 20. To say that agencies
cannot propose rules that require manufacturers to produce products
other than the manner, other than the method chosen by the manufacturer. What does that mean? What does that mean when we are trying to regulate, for instance, the emission of pollutions? Can we do that
or not? I might also add that this committee, this content, the entire
content of this floor amendment was presented in HB 1416 in the House
this session before the House Executive Departments and Administra-

amendment.

It is

SENATE JOURNAL

636

10

APRIL 2002

tion Committee that really gave this a hearing and examination. They
voted 15-1 inexpedient to legislate and that report was adopted by the
House. So I would urge us not to act on this. We don't need it. It could
create all sorts of problems if we do pass it. Thank you.

SENATOR BARNES: Senator Below, I heard comments from Senator
Francoeur and from another individual during the course of this morning, what about these trucks using the California fuel here in New HampHow does this affect that?
SENATOR BELOW: I don't know
shire?

because the rule never got to us. We
would have looked where there was legislative authority. I might note that
the whole origin of this comes from something that I think was very unethical in the least, but I would go further and say "sleazy" by the diesel
engine manufacturers, which is they clandestinely put switches in diesel
engines that the federal government had mandated to reduce the emissions, by which they could turn off the emission controls and result in a
much higher diesel pollution emissions when the trucks where in operation. They could simply switch it back on when the truck was being tested for its emissions. That was discovered and obviously it was
something that was very improper and illegal, so it is part of the settlement. The manufacturers agreed that they would start manufacturing
cleaner engines sooner than they otherwise would have, to sort of compensate for what they had done illegally. That being said, I don't know
about the merits of the rule or not, in particular, because that isn't what
is before us. The question is, that the New Hampshire Motor and Transport Association prevailed in terms of blocking the rule from ever going
ahead. They won, so I am not sure what the issue is because we don't need
it to deal with that proposed rule because it is not coming forward.

SENATOR BARNES:

Senator Below, I am a little confused I guess. I
heard Senator Francoeur say something about California
and the trucks out there, and the fellas here in this part of the country
would be in violation of federal regulations if we didn't put this amendment in? Didn't I hear that or did I hear something wrong?

thought that

I

SENATOR BELOW: Maybe you heard that, but I don't think that it is
particularly true because there is no rule proposed at this time that
would do that. There wasn't an issue that started that. Questions were
raised, and before it ever advanced, the tentative proposal was withdrawn before it was ever actually proposed.
SENATOR BARNES:

So you are telling me and telling this body that
Senator Francoeur has some bum information for his amendment?

SENATOR BELOW: Perhaps.
SENATOR BARNES: Thank you.
SENATOR FERNALD: Senator Below,

as usual Senator Below, you sort
of put your finger on things and helped us to understand them. I was
looking again at these lines 18-20 about manufacturers and can they be
required to produce things in a particular way. I started to think about
Public Service of New Hampshire. They manufacture a product called
electricity.

SENATOR BELOW: Yes.
SENATOR FERNALD: And we

have a bill that we are going to consider
today that would put some restrictions on how they produce that product. Am I correct in interpreting these three lines to say that no agency
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adopt rules that would tell them how to produce their
product more cleanly because we can't be legislating the way that they
produce their product?

will be able to

SENATOR BELOW: That is, I am afraid, how I read it. It couldn't even
propose them. They couldn't even get them out there for consideration.
SENATOR FERNALD: Thank you.
SENATOR LARSEN: Senator Below,
read lines 15-17 on page one,

it

I have several questions: When I
says that "no agency may propose a rule

by reference or regulation from another state or entity". Haven't we in
fact had a number of precedents where we have adopted BOCA codes,
we have adopted any number of other outside, out-of-state certification
processes for... by adoption which avoids the printing of endless amounts
of regulations that other people are otherwise able to access. Would this
not prohibit some of the adoption of other entities codes for example,
codes etcetera?

BOCA
SENATOR BELOW:

I think that may be possible. I haven't personally
looked into such examples. I know that often times we do create legislative authority. Rules can't be adopted without legislative authority. The
committee staff of JLCAR and the members themselves, really look at
the question of whether there is legislative authority for the proposed
rules. Just instinctively it looks very skeptically on anything that is referenced outside the actual proposed rules. There are times when they
are for instance, national accreditation entities, national associations,
that have various standards that are promulgated by the association
such as the BOCA which is the Building Official Code Administration,
I am not sure exactly what it stands for but it is the... or the NFPA, fire
regulations for instance. That is, people who are involved and experts
in that field and many communities do adopt those things by reference,
but usually there is specific legislative authority. But there is a question
sometimes where there is that expectation and it sort of is clear that that
is what the legislator intended, but maybe we weren't really that specific and then we get into a gray area where we have to consider it and
see if it really makes sense or not, whether it seems to be in that. If
the committee has doubts, we have adopted joint... voted to have sponsored Joint Resolutions on a number of issues this past year where we
questioned legislative authority. There is potential and unintended consequences, and I would guess that is why the House Committee voted
15-1 inexpedient to legislate on this earlier this year. This amendment
didn't really get a hearing as an amendment. It was brought in on a
hearing on the bill, but there was never a posting of the amendment
or an advertising of the amendment, so unlike the House, we didn't
really try to take testimony on the proposed amendment.

SENATOR LARSEN:

am

hearing you say that the House voted
if we see it on this bill relating to mercury reductions which is important to put into law, would I assume
that this amendment could be seen as a killing amendment in more
than one... and I mean that in the double entendre?

So

I

15-1 against this legislation, so

SENATOR BELOW: That would certainly be my fear that it could provoke
bill dying in Committee of Conference or if somehow this bill
survived the Committee of Conference, it is potentially subject to a veto
as well. I think that would be unfortunate to lose an important criteria
for reducing mercury emissions which directly harms the health of the
human population and the wildlife in this state.

either the
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SENATOR LARSEN: Thank you.
SENATOR GATS AS: Senator Below,
amendment

that is before us
was presented to the House?

the

is
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did I understand you correctly that
exactly the same amendment that

It was not an amendment, it was HB 1416. The
as presented to the committee appeared to be identical. I
haven't taken the time right at the moment to compare the two sideby-side, but they appear to be the same. It appears to be basically the
exact same content of HB 1416. Yes.

SENATOR BELOW:

amendment

SENATOR FRANCOEUR: Senator Below, would you object if we took a
few minutes to just take a look at the content of both bills?
SENATOR BELOW:

No,

I

wouldn't object, no.

Senator Boyce moved to have
tions, laid on the table.

HB

253-FN, relative

to

mercury reduc-

Adopted.

LAID ON THE TABLE

HB
HB

253-FN, relative

to

mercury reductions.

284-FN, relative to additional emissions reductions from existing
fossil fuel burning steam electric power plants. Environment Committee. Vote 4-0. Ought to pass, Senator Johnson for the committee.

SENATOR JOHNSON: Power plants that were constructed prior to the
Clear Air Act amendment of 1977 were grandfathered. New Hampshire
has three of these power plants, Merrimack Station in Bow, the Schiller
Station in Portsmouth, and the Oiled Fire Boiler Station in Newington.
House Bill 284 requires a 75 percent reduction in sulfur dioxide emissions and 70 percent reduction of nitrogen oxide emissions that are a
three percent reduction below current carbon dioxide emission levels.
This is a very important piece of legislation to the citizens of this state
and its clean air. We hope that this type of legislation will be a stepping
stone for other states to draft legislation as where we are the first state
to address four pollutants. Please join the Environment Committee in
voting this legislation ought to pass. Thank you Mr. President.

SENATOR BARNES: Senator Johnson will you go to page nine please?
am looking at the fiscal impact. The Public Utilities Commission states

I

decrease state, county and local revenue and increase
and local expenditures by an indeterminable amount". Do
you think that by Monday you can get the Public Utilities Commission
to tell the Finance Committee what we are going to be voting on and how
much money we are going to be voting on Senator?
that "this

bill will

state county

SENATOR JOHNSON: What page did you say?
SENATOR BARNES: Page nine of the bill Senator.
SENATOR JOHSON: Let me say this Senator Barnes. This was discussed
House and the bill never did go to House Finance because it did
not have state money involved. I spoke to the department and I have
spoken to the prime sponsor. They will be at your hearing on this bill to
ensure you that there will be no money involved.

in the

SENATOR BARNES: Thank you for that,
it is

tie

but

an executive session and we

people up, but

I

am

can't tell
looking for the

PUC

it is

not a hearing on this,
time, so I hate to
the committee, to say

them what
to tell
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something seeing that they involved with this and they are the ones that
are on this fiscal note that is on the bill that we are voting on right now.
This is what this group of 24 is voting on, what is in front of us.

SENATOR JOHNSON:
now and

I

will be

more than happy

to call the

PUC

right

get that information for you.

SENATOR BARNES:

Senator Johnson, the Senate Finance Committee

appreciates that.

SENATOR DISNARD: Senator Johnson, factiously, I noticed that the
ratepayers may pay an increase if it is $500 they are paying, they will
have to increase their payments from $7 to $35. That means that it is
not a mandate on the communities because they wouldn't be paying any
electrical bills?

SENATOR JOHNSON: To my knowledge that is correct.
SENATOR DISNARD: So they are going to get it free?
SENATOR JOHNSON: That is what I understand, yes.
SENATOR DISNARD: You are telling me that all of the communities are
going to get free electricity

if this

passes?

SENATOR JOHNSON: Oh, no, no, no, no.
SENATOR DISNARD: That is what you said.
SENATOR BARNES: You made a lot of happy people there...
SENATOR JOHNSON: For a moment, a moment.
SENATOR DISNARD: On the amended analysis, it indicates

that the
ratepayers who are paying at least $500 a month now, will show an increase between $7 and $35 for the electrical use if this is passed. What
would that mean to the state and to the county and to the communities
when I read that there will be no increase in cost.

SENATOR JOHNSON: I can't answer that question right at the moment.
SENATOR DISNARD: Thank you.
SENATOR COHEN: A great deal of time has been spent on this legislation over the last couple of years. This, as was mentioned by Senator
Johnson, this is a building block. It is a first step, and New Hampshire
truly is taking the lead here. Consideration was made throughout the
discussions about cleaning up the air as well as lowering electric rates.
We are addressing being able to keep our electric rates low while effectively, genuinely cleaning up the air. This bill as it is, recognizes that
pollution does not recognize state borders, and that most pollution is in
fact, from out-of-state. This bill goes where the emissions are and it will
clean the air. Certainly mercury remains a problem. Mercury pollution
falls close to the source of pollution and it is a serious neurotoxin that
must be dealt with. With regard to this bill, we cannot set limits on mercury emissions until we are able to measure the quantity of emissions.
This bill requires stack testing and a content analysis of the coal so that
there will be developed good data for sound policy decisions in the near
future when it comes to mercury emissions. Trading on other pollutants
is a good thing. It is very positive, but trading on mercury emissions
must not happen. Mercury emissions must not be subject to trading, in
that the mercury emissions fall so close to the source of pollution. We
discovered in this hearing that there are some who want to set specific

standards, but the fact

is, if

utilities

must

live

by standards, they

will
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only do that much. If instead, the solutions is market driven, as this is,
the fact is, the results are in, they will achieve more reductions in emissions than if there were standards set. I was impressed that among environmental groups that support the legislation as is, the Lung Association supports it. They recognize that it is not perfect air right away, but
there are real improvements with this. It is irresponsible not to reduce
air pollution any way that you can. This in fact does have ground breaking incentives and it certainly not the last step, but this is a significant
step forward. I urge my colleagues to support this.

SENATOR BOYCE: I ask that this bill be voted down for two reasons:
The first is, that this bill would be the first in the country to regulate
00^ emissions from power plants. Now this is something that the Kyoto
Treaty was supposed to do for the country. The U.S. Senate voted resoundingly, not to even take up that treaty. There are several reasons
why this is a bad idea. The first is that there is still no concrete evidence
that there is any global warming going on. If there is, there is no evidence that mankind is causing it. We know that there have been ice ages
in the past, there have been hot periods in the past. The planet changes
on its own, we don't change the planet. If there is something to do with
the CO^, the CO'^ sources are not necessarily going to be the only thing
involved there. We know that the oceans have the ability to absorb C02
and turn that into increased algae which creates oxygen, it turns the CO^
back into oxygen. It is a natural cycle. If there is an excess of CO^, plant
life will flourish, turning it back into oxygen. I think that the planet regulates this and I don't think that we need to. The other problem with this
as Senator Disnard mentioned, this is going to cost our constituents and
the cities and towns and the state, a considerable amount of money. If
an average household is going to pay $35 a year more for electricity
because of this bill... now let's see, I just went out and bought an energy
saving refrigerator because I figured that it was going to save me about
$5 a month. Well there goes most of my savings on my refrigerator, I
should have just kept the old one and we should not pass this bill. I think
that this is a bad idea. Maybe there are some good things in it, the mercury reductions, maybe that is a good idea, maybe some of the other
things, maybe those are good ideas, but I don't think that this as a "package", is a good idea. I think that we should vote against this. Thank you
very much.

SENATOR LARSEN:

I guess that I can't disagree with my colleague more
see this bill, and I am proud to stand with Senator Johnson
and others in a bipartisan way to support what I see as perhaps one of
the most important bills that we can be voting on this session. We have
an opportunity in this bill to improve our own air and to improve the air
quality of generations of our constituents and citizens to come. Generations such as those sitting here. All of us have seen the effects of global
warming that is becoming ever more present and visible and the changes
to our environment and our climate. We have an opportunity in this bill,
to be the first in the nation to address CO^ emissions and to say let's begin to bring those levels down, down to a point when in 50-100 years we
are not going to see the oceans rising in Portsmouth, we need to work now
and be thinking about one generation, two generations from now and what
we are leaving them. You cannot clean up our air in a night or in a single
bill, but this bill takes a first step that is so critical and in fact, sets a
standard by which perhaps some of the other states in this nation and
perhaps our entire country may some day decide that it is worthwhile to

on this

bill. I
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pursue. I represent a town that is downwind of the Bow Power Plant and
had some concerns about this bill and hoped that we could also address
some of the more local environmental concerns relating to our aging fossil fuel burning power plants. As I worked on the bill, I worked with the
Department of Environmental Services. They have agreed, and I wanted

DES

has agreed to begin special monitorto put this in the record, that
ing assessments which will specifically target emissions from the Bow
Power Plant. They have agreed to begin through this process to monitor
at Brickett Hill in Pembroke, additional sites which will monitor S02 toxins and metals in the downwind air of the Bow Power Plant. They also
plan to equip the Pembroke sites with instrumentation to monitor particulate matter which has been a concern in that neighborhood. They have
indicated in a letter to a number of us here in the Senate that they will
begin to pursue grants for wet deposit mercury monitoring, both in PemCastle sites and in that area. So we have, through
broke and in the
this process, I believe, begun a first step in monitoring some of the other
concerns, the more local concerns, but clearly this bill, through addressing emissions reductions is a significant step in improving our air quality. All of the indications that we have seen for wind as it progresses across

New

our nation, is that we are the recipient of downwind from many of the
major power plants across the nation. They come cruising over our heads
in the winds that pass by New Hampshire. Certainly if we can encourage
through this bill, which this bill accomplishes, other power plants in the
Midwest and beyond, to reduce their emissions, it is a wonderful first step.
I urge this body to act positively on HB 284 and recommend that it ought
to pass.

SENATOR BELOW: I rise in strong support for passage of HB 284. To
not pass it is going to incur substantial cost and very substantial risks
to the public. There is a real cost to S02, NOX emissions, mercury emissions, it is tangible on human health, on the health of our forests and
lakes. The Hubbard Brook Experimental Forest for instance, right here
in New Hampshire has done research showing that acid deposition from
transported air pollution is causing the blocking on nutrient uptake by
our trees to the point where our forest may not be able to regenerate
themselves at the rate that they are dying and being harvested. That
is a problem for sustaining our forest based economy in New Hampshire.
Our lakes, our fisheries are affected by this. The health of our citizens
and our children are affected by this. This bill creates an important
national precedent for a four pollutants approach, not just three pollutants, but four pollutants based on market-based cost effective strategies
to reduce pollution. Yes, it cost to reduce pollution. It costs even more
at times not to reduce pollution. This is based on sound science as to
what is the right trade off, the cost benefit. There is a balance being
struck here. We have heard from many constituents, citizens of the state
who would like us to move further faster. We have heard from others
that say that this goes too far, too fast. This is trying to strike a balance.
It is a starting point. We can continue to work to improve upon it. It has
some innovative aspects. It does encourage PSNH to achieve reductions
closer rather than farther. There are incentives for that. It includes innovative incentives for them to do extra steps for energy efficiency for
conservation of energy that can help reduce pollution in this state. In
terms of CO^, in terms of global climate change... some of the things that
we do know is that we are near record levels, perhaps all-time record
levels in terms of the level of CO^ in the atmosphere. We know that there
is a strong correlation between that in the past century or so in which we

SENATE JOURNAL

642

10

APRIL 2002

have expanded to record levels our consumption of fossil fuels. This does
set a precedent that says that we are going to cap CO^ levels at 1990
levels with regard to some of these large emitters. It creates a framework for us to begin to think about mitigating the risk of our contribution to global climate change. There is science that suggests that there
are some sun cycles that are causing some global warming, but there is
also a lot of science to suggest that we are adding fuel to the fire and
perhaps accelerating that at tremendous risks to future generations, to
our tourist based economy and to all sorts of aspects of our health and
future sustainability and prosperity. It is wise to start to think in terms
of how we can mitigate those risks by some balanced incremental improvements and to recognize that we need to deal with our CO^ levels.
I would urge the body to pass this and to recognize that it is a starting
point. It is an important starting point. It will help us work on the national level with other states regionally to try to achieve a comprehensive advancement in this area. Thank you Mr. President.

SENATOR WHEELER: My

concern with this bill has not been that it
but always that it has not gone far enough. I agree completely with Senator Below about the value of working with other
states, of having a framework where we can say we all need to reduce
our emissions. We are breathing bad air because of what somebody else
is doing. We have to work together. New Hampshire has to take this
step. The New Hampshire way is to do things very cautiously. It isn't
necessarily what I would prefer, but I understand that that is the reality; therefore, I am standing up in strong support of this. The reason that I am standing up primarily is that I just have to get it on the
record that there is scientific evidence for global climate change, for
global warming. The hanging glacier at Banff is gone. The Arctic Pole
is melting, the ice is melting. We know that the temperature of the
earth has gone up. So to stand in this chamber and have anybody say
for the permanent record that there is no evidence of global warming,
I just can't stand that. Thank you.
goes too

far,

SENATOR JOHNSON: Just quickly, I would remind you if you look at the
sponsors of the bill, it was really truly a bipartisan effort. I also wanted
mention that reaching out to the community, we had the support of the
Audubon Society, the Forest Society, the New Hampshire Lakes Association and the Loon Preservation Committee. Thank you.
to

SENATOR GORDON: Just briefly

I think that Senator Below said what
that there is a balance. I think that everybody
said the same thing. From my point of view, I get an enormous amount
of letters from people who say that it doesn't go far enough and I have
also received the correspondence from those people who say it goes to
far. Obviously people have struck a balance, but the one thing... the reason that I think that I will vote for it on balance is because we do know
that we are affected by pollution. We are affected by pollution from other
states and if we are going to address that, I think that we need to come
to that issue with clean hands. This is a way of washing our hands.
I

would say and that

is

Adopted.
Referred to the Finance Committee (Rule #24).

HB 581-FN, relative to the authority of the commissioner of agriculture,
markets, and food to search for invasive species. Environment Committee. Vote 4-0. Ought to pass, Senator Prescott for the committee.
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SENATOR PRESCOTT: This legislation allows a commissioner, deputy
or agent of the Department of Agriculture Markets and Food to enter
into a private place, land, building or vehicle to search for invasive species. Posted land, private buildings and vehicles would require the consent of the owner or the acquisition of a search warrant. The Environment Committee voted unanimously voted for this bill ought
we ask that you do the same. Thank you Mr. President.

to

pass and

Adopted.
Referred to the Finance Committee (Rule #24).

HB

592-FN-A, relative to a milfoil and other exotic aquatic plants prevention program. Environment Committee. Vote 4-0. Ought to pass. Senator Johnson for the committee.

SENATOR JOHNSON: House Bill 592 estabhshes a milfoil and other
exotic aquatic plants prevention program. Exotic plants such as milfoil
are not native to

New Hampshire and

have no known natural enemy.

in New Hampshire, over 53 lakes and ponds are believed to house
these plants. This legislation increases the boat registration fee from a
$2 fee to a $5 fee. This additional $3 increase will be deposited into a
special account within the Lake Restoration and Preservation Fund to
administer to specific milfoil prevention and research funds around the
state. The increase on the boat registration will sunset on January 1,
2008. Please join the Environment Committee in voting this very important piece of legislation ought to pass. I just want to say that I want to
thank all of the people that were involved in getting together and mak-

Today

ing sure that everyone felt comfortable with bringing
President.

HB

592 forward.

Thank you Mr.

SENATOR BARNES:
the

Senator Johnson,

if

you would turn

to

page

five of

bill please.

SENATOR JOHNSON: Yes Senator Barnes?
SENATOR BARNES: Does that mean that you

are going to have somebody from the Department of Safety and Environmental Services come
over and explain to us before Monday on what they mean?

SENATOR JOHNSON: I will be more than happy to do that.
SENATOR BARNES: That will help us greatly in making a
whether

to bring this

decision

forward back to the Senate.

SENATOR JOHNSON: That will be my second call after I call the PUC.
SENATOR BOYCE: Senator Johnson, I see that this increases the fee
for registering a boat. Now do people who come from other states have
to register their boats here before they

can put them into our lakes?

SENATOR JOHNSON: Only after they have been here 30 days.
SENATOR BOYCE: So this won't affect anybody who comes from

an

in-

fected lake in Massachusetts or Vermont or anywhere else, coming here
for 30 days. So the people in the state are the only ones that are going to
be affected by this mostly, is that correct?

SENATOR JOHNSON:

That

is correct.

We

have reciprocity so

it

would

be the same as if we were going to go to a lake in Massachusetts,
would be afforded the same situation.

SENATOR BOYCE: Thank you.
SENATOR JOHNSON: You are welcome.

we
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support of

HB

592-FN-A. Mil-

become progressively worse in the state of
New Hampshire. I can remember dealing with the Milfoil problem almost 25 years ago when I was a member of the Executive Council
when we had to go to the emergency fund to appropriate money to
harvest the milfoil that was in the bay in Moultonborough. The plant
is an aquatic vascular plant that has tremendous strength. What it
has done is proliferated our lakes. We have to come up with a way to
foil is

a problem that has

deal with this. From its scientific standpoint, we used to deal with it
with a pesticide called Silvex. Silvex was put on the no-use list by the
environmental control people because it was a dangerous chemical.
So we have to come up with a methodology to deal with it, otherwise
we will destroy one of the real pristine qualities of New Hampshire.
The lakes that we all enjoy. Everybody can enjoy the lakes, but if they
are crowded with milfoil, if they are destroyed by milfoil, we are in
essence destroying our ability to get that New Hampshire way of life
to everyone. I strongly support this. I think that it is a good idea. We
dealt with it in the Wildlife Committee, but it is a problem that as I
said, pervasive. We have got to deal with this and we have got to deal
with it now. Thank you Mr. President.

SENATOR DISNARD: I would like to take a different tact. I strongly
agree that milfoil is a problem and will continue to be a large and increased problem. Once again, who gets hit? Who pays? You have a great
big boat for hundreds and thousands of dollars, you pay $3. My neighbor
goes out and with a five horsepowered boat, four kids, no bank account,
he pays $3. My neighbor reads in the newspapers that if milfoil damage
increases or the growth increases, those who use lakes for water supply
are going to have a problem. If you live on the lake and own a nice home
with lots of property and a higher value assessment, your assessment is
going to go down and you are going to lose. Then why should the little fella
with the small boat, be the only that bears the brunt of this problem?
Where is the state for the tourist income money? Where are the communities who are going to experience less assessment, less income? We know
where the little guy is that is going to pay the $3. I think that we ought
to take another look at how this money, this program is going to be funded.
I am not speaking against not doing anything, I think that
take a good look. I think that it is a poor way to try and fund
a program on $3 from the little fella. Thank you.

Once again,

we ought

to

SENATOR BARNES:

Senator Disnard, do you think that if we passed
Finance that we could answer your question in
the Finance Committee? Do you feel comfortable with that, I guess is
what I am asking?
this

and got

it

down

to

SENATOR DISNARD: Yes sir, because I know that you used to own
McDonalds and you know where the little guy goes to eat, I think that
you would understand this problem.
SENATOR BARNES: The little guy is very important Senator, because
am one of those little guys.
SENATOR DISNARD: Thank you.

I

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1119-FN-L, relative to landfill closing costs reimbursed by the departof environmental services. Environment Committee. Vote 4-0. Ought
pass. Senator Cohen for the committee.

ment
to
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SENATOR COHEN:

House Bill 1119 would allow the receipt of a gift non
liable third party for landfill closure costs without reducing the amount
of reimbursement from DES. This bill also defines the term "eligible costs"
to not include benevolent gifts. Please join the Environment Committee
in voting this bill ought to pass. Thank you.
Adopted.
Referred to the Finance Committee (Rule #24).

HB

1305-FN, relative to the pollution prevention program. Environment
Committee. Vote 2-0. Ought to pass, Senator Eaton for the committee.

SENATOR EATON: House

Bill

1305 extends the repeal date of the Pol-

Program until the year 2010. In 1996 the Pollution
Prevention Program was established by the legislature. Since that time
the program has made significant strides in reaching out to manufacturers using such tools as onsite assistance, various publications and
annual conferences to inform New Hampshire businesses of pollution
control and prevention. The funding for this program and the two positions were budgeted for in fiscal year 2002 and 2003 from the Hazardous Waste Cleanup Fund and DES is not seeking general funds for this
program. The committee voted ought to pass.
lution Prevention

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1482-FN-A, reauthorizing the motor oil discharge cleanup fund established under RSA 146-F, and establishing new positions at the department of environmental services and making appropriations therefor.
Environment Committee. Vote 2-0. Ought to pass, Senator Johnson for the
committee.

SENATOR JOHNSON: House Bill 1482-FN-A establishes three new temporary positions at the Department of Environmental Services and appropriates $190,578 through June 30, 2003. This legislation reauthorizes the
Motor Oil Discharge Cleanup Fund established under RSA 146-F through
July 1, 2010. This specific legislation is necessary whereas these positions
were inadvertently omitted from the departments budget for the current
biennium. As I understand it, Mr. President, this bill has no impact on the
general fund because there will be enough money in the Motor Oil Discharge Cleanup Fund to fund the position. Thank you Mr. President.
SENATOR BARNES:

Senator Johnson I am on page two of the bill. There
an unnamed agency that they are waiting for a report from, could you
get that... could you call the unnamed agency please and get that information?

is

SENATOR JOHNSON: I certainly
SENATOR BARNES: Thank you.

will.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1102, establishing a hazardous waste coordinator certificate pro-

gram and making an appropriation therefor. Environment Committee.
Vote 3-0. Ought to pass. Senator Johnson for the committee.
SENATOR JOHNSON: House Bill 1102 establishes a Hazardous Waste
Coordinator Certificate Program for large and full quantity generator facilities. This legislation would create the authority and means
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to train large businesses in the area of hazardous waste. To fund this
certification program, a fee of $125 per year would be charged for new
and renewal of waste coordinator certifications. Please join the Environment Committee in voting this legislation ought to pass. I have put
a couple of calls in to the department. I just wanted to beat Senator
Barnes to the punch. I have put a call in to Philip O'Brien, the Di-

rector of Waste Management Division or Ken Marschner, the Administrator of the Waste Management Program to give me an answer to
that fiscal note.

SENATOR BARNES: In spite of that. Senator Johnson, I have a question on page four of the bill. I am looking at the methodology. Doesn't
that sort of counteract the money above I see that is talking about these
increased fees to $40,625 and that is what we have at the top, under the
fiscal impact? Wouldn't that wash that out or am I incorrect?

SENATOR JOHNSON:
ogy,

which

I

Well

I

did look at before,

think that if you look at the methodolthink that it lists the $40,625 plus the

I

$81,250...

SENATOR BARNES: It looks like it slides upstairs.
SENATOR JOHNSON: I thought that came up to the same amount
money, the $50,965 and the $40,625 which appropriates

of

to $81,250.

SENATOR BARNES: Thank you Senator.
SENATOR JOHNSON: You are welcome.
Adopted.
Referred to the Finance Committee (Rule #24).

HB

1336-FN, permitting wine manufacturers to be issued restaurant
Departments and Administration Committee. Vote

licenses. Executive
4-0. Ought to pass.

Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO:

I rise to recommend on behalf of the Executive Departments and Administration Committee that HB 1336 be
voted ought to pass. House Bill 1336 gives New Hampshire wine manufacturers the same rights as their manufacturers in being permitted to
obtain licensure and to have a full service restaurant in their premises.
The New Hampshire Liquor Commission is in favor of this legislation
and approximated that would increase state revenues by about $3,000.
For these reasons the committee voted 4-0 that the bill ought to pass.
Thank you Mr. President.

SENATOR BARNES:

Senator D'Allesandro, are we talking about

HB

1336?

SENATOR D'ALLESANDRO: Yes.
SENATOR BARNES: Where did you
have

is it's

find that $3,000

number?

Vv^hat

I

an undeterminable amount.

SENATOR D'ALLESANDRO: I believe that the $3,000 came from the
testimony of the Liquor Commissioner before our committee.
SENATOR BARNES: But it failed to get into the fiscal note?
SENATOR D'ALLESANDRO: I guess that I will have to be making phone
calls myself.

Can

I

borrow that phone, Senator Gatsas?

SENATOR BARNES: The
ate that.

Finance Committee certainly would appreci-
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Thank you Mr.

Thank you Senator Barnes.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1352-FN-L, relative to establishing a hazardous duty classification
in the length of service awards program. Executive Departments and
Administration Committee. Vote 5-0. Ought to pass, Senator Flanders
for the

committee.

SENATOR FLANDERS:
The vote

in committee

I

rise and recommend that this bill ought to pass.
5-0. This has to do with the hazardous duty

was

group which I hadn't heard of before this hearing, which means that the
local government retirement plan for firefighters including calling volunteers and emergency medical service personnel. What this bill does basically is says that the towns and cities can adopt through their own municipalities if they wish to have this hazardous duty group to establish a
safe harbor retirement plan for certain members. This program is not
managed under the state of New Hampshire Retirement System and is
no financial or cost to the state. The program would have to be voluntarily adopted by the municipalities and is no way mandatory. For those
reasons the committee voted unanimously that the bill ought to pass. If
I could refer Senator Barnes to page two please. The impact says that this
local and all local money and there is no 28-A because it is volunteering
the towns voting to do it themselves. Thank you.

SENATOR BARNES: Senator Flanders, we are on HB 1352, am I correct?
SENATOR FLANDERS: Yes.
SENATOR BARNES: You are on page two?
SENATOR FLANDERS: I am on page two.
SENATOR BARNES: Fiscal impact. Office of Legislative Budget Assistant is unable to complete a fiscal note for this bill as it is awaiting information from an agency. Could you please get the information?

SENATOR FLANDERS: Mike says that the New Hampshire Municipal
Association thinks this bill may increases local expenditures by an amount
for 2002 that there will be no financial impact on state or county revenues
or state or county expenditures.
SENATOR BARNES:
two different

Well this

is

indeed strange, Mr. President,

we have

bills.

SENATOR FLANDERS:

I

read mine

first.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1354-FN, licensing body art practitioners. Executive Departments
and Administration Committee. Vote 4-0. Ought to pass. Senator Prescott

for the committee.

SENATOR PRESCOTT: I rise to recommend on behalf of the Executive
Departments and Administration Committee that HB 1354 be voted ought
to pass. This bill establishes licensing and training requirements for practitioners of body piercing, branding and tattooing. There are currently no
provisions in statute that regulate body piercing. This legislation will
mandate practitioners obtain licensure from the Department of Health
and Human Services. This bill also sets age limits on tattooing and body
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piercing as well as allow the practitioner to make more stringent provisions within their own facility. During testimony we heard from the Department of Health and Human Services Licensing Division that this bill
has been thoroughly gone over and compares above many of the laws in
other states. For these reasons, the committee voted HB 1354 ought to
pass. We urge the Senate to do the same. Thank you Mr. President.

SENATOR WHEELER: I served on the study committee for this bill and
did not sign onto the bill because I had some concerns. I am not advocating that you vote against it. I just want to put some concerns out on
the record. I felt that the discussion in the study committee was far more
about banning it for people under a certain age than it was about the
hygiene necessary for making it safe. I am always concerned about prohibiting a person from doing something based on their age, although we
certainly do it many different ways, but this bill says that branding and
tattooing a person under the age of 18 is prohibited and that body piercing under the age of 18 is prohibited without parental or guardian consent. I don't disagree with the value of that, I just wonder whether it is
going to be possible to enforce it. What we heard in the study committee is that... the practitioners that came forward and talked to us don't
generally do this on somebody under 18 without parental... without the
parent being there anyway. We also heard that it is really dangerous to
pierce any part of your body except for the lobe of your ear. I am concerned that we aren't even talking about that. Obviously branding is
pretty bad. I don't think that I would be ready to ban it, but I mean there
is really a lot of terrible stuff that we are talking about. In the violations
we do make it a felony for any offense after the first one if you are not
a natural person. Sometimes I feel like a natural person. So I presume
that that means a business then will be guilty of a felony for the second
offense. I am also concerned about creating more felonies. As I said, I
am not advocating that you vote against it, but I don't think... I think
that it is a bill that will have some consequences that we might not be
happy with.

SENATOR BARNES:
mation

for the

Senator Prescott, can you get some further
committee by Monday morning?

SENATOR PRESCOTT:

I

infor-

believe that the methodology gives you that

information?

SENATOR BARNES: The committee will be looking at the fiscal impact,
would you please get us the information on the fiscal impact?
SENATOR BOYCE: I was also on that study committee and I also have
a problem with the same part of it. The branding, tattooing and piercing of someone under the age of 18. In particular, I am concerned about
testimony that was given in that study committee by the representative
from the American Civil Liberties Union. As I recall, her testimony was,
well tattooing is already banned for anybody under 18, so ya, go ahead
and ban that. Branding... oh ya, branding, anybody under 18 should not
be branded. You can do that; however, body piercing, she said that if we
put a ban on that, of anybody under 18, that that would be unconstitutional somehow. Now these are three procedures which result in the
permanent alternation or scaring of an individual. They all three are
invasive to the body. They are all three something that an adult may
wish to do, but I believe that our responsibility to the children... for the
children, that is that we should ban all three for anyone under the age
of 18 with the exceptation of earlobe piercing. I understand that in some
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cultures their lobe piercing is probably a religious thing. I am sure that
branding in some cultures is also a religious thing, but I don't think that
we want to go there. I don't think that we really ought to be requiring
this... it goes on to talk about what consent entails, how they prove the
legal guardian or parent. I have a grandson who is about seven years
old now and he hasn't seen his male parent since he was about six months
old. But if that guy should show up if he is not in prison or somewhere
else at the time, if he should happen to show up and get that little boy
and take him with his birth certificate, to a body piercing parlor and

over his body, this young man who was the biologihas body piercing on his body... if that gentleand do that, under this bill, I don't think that
there is anything that would prevent a body piercing parlor from doing
that. I think that we have a real problem with allowing piercing of anything except the earlobe for anyone under the age of 18. Unless we can
amend this to change that, I will vote against this bill Mr. President.

want him pierced

all

cal father of the little boy,
man should want to come

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1373-FN, relative to the participation in the New Hampshire retirement system by certain school district employees. Executive Departments
and Administration Committee. Vote 3-0. Ought to pass, Senator Flanders
for the committee.

SENATOR FLANDERS: Again I rise in recommendation on behalf of the
Executive Departments and Administration Committee that HB 1373 be
voted ought to pass. In our schools, under the present situation, only
school teachers or teachers who work 35 hours a week directly with students are eligible for retirement. As we know, in recent years we have
difficulty getting people to go into schools to work one on one with students or librarians and that type of assist. This bill allows anybody who
works directly with children to be allowed to go into the retirement system. Again this is a local decision, nothing to do with the state. Basically
the bill reads if paraprofessionals in support positions such as teacher
assistants, special education, library, or health aide/assistant and who
meet the minimum participation standards for full-time teachers will be
able to go into this rule. We feel that this is an asset for the school districts to find people. The testimony at the hearing was that people come
in and work a year and then they go and find other jobs where they get
benefits. We think that this is an asset and an opportunity that we are
able to give to the schools. On page TAPE

CHANGE

Adopted.
Referred to the Finance Committee (Rule #24).

HB
tive

1377-FN, relative to the regulation of physical therapists. ExecuDepartments and Administration Committee. Vote 4-0. Ought to

pass with amendment. Senator D'Allesandro for the committee.

2002-3129S
10/01

Amendment
Amend RSA
it

328-A:4,

II

HB

to
1377-FN
as inserted by section 1 of the

bill

by replacing

with the following:
II.

ments.

Licensing, license renewals, and continuing education require-
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as inserted by section

1 of

the

bill

by replacing

with the following:

IV. An applicant for licensure who does not pass the examination
after the first attempt may retake the examination 3 additional times.
Before the board may approve an applicant for subsequent testing, the
applicant shall reapply for licensure and shall demonstrate evidence
satisfactory to the board, pursuant to rules adopted by the board under
RSA 541-A, of successful completion of additional clinical training or
course work, or both, as determined by the board.

Amend RSA

328-A:8, I as inserted by section 1 of the bill by replacing
with the following:
I. Nothing in this chapter shall be construed to restrict a person licensed under any other law of this state from engaging in the profession
or practice for which that person is licensed if that person does not represent, imply, or claim that he or she is a physical therapist or a provider
it

of physical therapy.

Amend RSA 328-A:ll, IV

as inserted by section 1 of the bill by replacwith the following:
IV. A physical therapist assistant shall work under a physical
therapist's general supervision. A physical therapist assistant shall
document care provided and shall report to a supervising physical
therapist any status in a patient requiring a change in the plan of
care. The supervising physical therapist shall review and co-sign all
notes during each reevaluation.

ing

it

SENATOR D'ALLESANDRO:

I rise on behalf of the Committee on ExecuDepartments and Administration in support of HB 1377. I ask that
it be voted ought to pass as amended. House Bill 1377 revises the law for
the regulation of physical therapist by the Fiscal Therapy Governing
Board and Allied Health Professional Board of Directors. This legislation
will modernize the governing rules and bring them into alignment with
other states. It creates more consistency with the state and establishes
additional provisions for consumer rights. This bill also moves the baseline
education to a masters degree level. The amendment to this bill was supported by all that testified and brings additional clarity to the legislation.
For these reasons, the committee recommends that this bill be voted ought
to pass as amended. Thank you Mr. President.

tive

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 209-FN, relative to original and youth operators' licenses.
SENATOR

Finance

Ought to pass, Senator Eaton for the committee.
EATON: House Bill 209 does two things: first, it removes the

Committee. Vote

4-0.

90-day youth operator's restrictions, a problematic policy from day one,

and secondly, it allows the DMV to issue non-driver's ID's to individuals age 12 and up. This is important given the post September 11"" world
in which we now find ourselves living in because more and more airlines
are now requiring ID's from people as young as 12 years old. So it allows them to go to DMV and get a identification. This bill... the Committee on Finance found this bill ought to pass unanimously.

Adopted.

Ordered to

third reading.
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HB 439-FN-A, establishing a position of septage coordinator and making an appropriation therefor. Finance Committee. Vote 5-0. Inexpedient to legislate, Senator Eaton for the committee.

SUBSTITUTE MOTION
Senator Eaton moved to substitute ought to pass for inexpedient to legislate.

SENATOR EATON: I would like to offer a substitute motion of ought to
pass and then Senator Below will speak to a floor amendment that he
will offer.

SENATOR BELOW: The
legislate.

I

was not part

committee report on this was inexpedient to
of that vote. I am a cosponsor of the bill. In

talking with committee members, I think that there is an agreement
that we could amend the bill if the ought to pass motion is adopted. I
will just explain that to you so that you can anticipate what the next
step will be. The bill establishes a position of septage coordinator.
Somebody asked who wants to apply for a job with that title? But the
reality is that... the idea behind this position was somebody who would
help local communities plan on how to deal with septage, as I talked
about before, what gets pumped out of septage tanks. We have a growing problem with larger volumes of that and a lack of places to dispose
of it that are environmentally sound and such. In the last session we
passed a bill to create this position and to fund it with a $10 increase
in the fees for applications for review of septage tank field installations,
with the intent that that $10 increase would go to this position; however, the legislation that did that didn't do it technically correct, so we
actually did not properly set up that position so this bill did that. Personally I would prefer us to pass the bill as is, which goes ahead and
appropriates money for the position, but apparently the feeling of the
majority is that we simply can't afford any additional expenditures at
this time, so that we shouldn't actually fund this position in light of the
hiring freeze and the such. But recognizing that we raised the fee to
fund the position and it will be needed in the future, the floor amendment that I will propose if this is voted ought to pass, would go ahead
and allow the creation of the position but only appropriate $1 for each
year in this biennium, so in fact, the position couldn't really be filled,
but it will be established and it will be there as a line-item in the next
budget so that it will not be forgotten. I would urge your support of the
ought to pass motion.

SENATOR BARNES: Senator Below, in your earlier comment, I believe
that you mentioned that who would want that title for a job? Can I remind you... would you believe that a fella by the name of Art Carney
made a fortune by having that title in the sewers of New York?
SENATOR BELOW: Good

point.

Adopted.
Senator Below offered a floor amendment.

2002-3364S
09/10

Floor

Amend

Amendment

to

HB

439-FN-A

the bill by replacing section 2 with the following:
2 Appropriation. The sum of $1 is hereby appropriated to the department of environmental services for the fiscal year ending June 30, 2002,
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and the sum of $1 for the fiscal year ending June 30, 2003, for salary,
benefits, current expenses, and equipment for the position of septage
coordinator established in section 1 of this bill. The governor is authorized to draw a warrant for said sums out of any money in the treasury
not otherwise appropriated.

SENATOR BELOW: The heart of this bill was the

appropriation for this
position. It essentially de-funds the position but this, in the context of
the rest of the bill, allows creation of the position for future consideration in the next budget cycle.

Floor

Amendment adopted.

Ordered to third reading.
Senator Francoeur

is

in opposition to

HB

439-FN-A.

HB

1184-FN, permitting the department of health and human services to
use the National Medical Support Notice. Finance Committee. Vote 6-0.
Ought to pass. Senator Boyce for the committee.

SENATOR BOYCE:

This bill simply allows a form that is used nationused in the state. It is a form that makes it uniform from stateto-state on how the parent who is living away from the child but is responsible for their medical care insurance should be notified of their
responsibilities and so forth. The fiscal note shows that there is no appreciable amount of impact on the budget. The department assumes that
there will be some postage and printing, but it would be well within their
means in the current budget.
ally to be

Adopted.

Ordered to

third reading.

HB

1364-FN, requiring an accounting of dedicated funds in the budgetary process. Finance Committee. Vote 5-1. Ought to pass with amendment, Senator Hollingworth for the committee.
2002-3240S
05/04

HB

Amend RSA 6:12,

1364-FN
Amendment to
I(xxxxxx) as inserted by section 2 of the

bill by replacwith the following:
(xxxxxx) Moneys deposited in the asbestos management and control funds maintained by the department of environmental services and
the department of health and human services under RSA 141-E:12.

ing

it

Amend RSA 6:12,

I as inserted by section 2 of the bill by inserting after
subparagraph (vvvvvvv) the following new subparagraphs:
(wwwwwww) Moneys deposited in the municipal and regional training fund under RSA 4-C:9-a, II.

(xxxxxxx) Moneys deposited in the criminal records check account
RSA 106-B:7, II.
(yyyyyyy) Moneys deposited in the air resources fund under RSA
125-C:12, V.
(zzzzzzz) Moneys deposited in the Christa McAuliffe planetarium

under

fund under RSA 12-L:10.
(aaaaaaaa) Moneys deposited in the brownfields cleanup revolving
loan fund under RSA 147-F:20.
(bbbbbbbb) Moneys deposited in the dependent children support
enforcement administrative expense account under RSA 161-C:25.
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(cccccccc) Moneys deposited in the office of alcohol and drug abuse
prevention account under RSA 172-B:2-a.
(dddddddd) Moneys deposited in the nursing leveraged scholarship
loan fund under RSA 188-D:18-e, V.
(eeeeeeee) Moneys deposited in the bookstore account under RSA

188-F:19.
(ffffffff)

RSA

under
gifts

der

Moneys deposited

in the school building authority account

195-C:1.

igggggggg) Moneys deposited in the state library donations and
fund under RSA 201-A:10, I.
(hhhhhhhh) Moneys deposited in the pheasant stamp account un-

RSA 206:35-a.
(iiiiiiii)

count under
(jjjjjjjj)

Moneys deposited

in the wild turkey license or permit ac-

RSA 206:35-b.
Moneys deposited

in the fish food sales revenue account

under RSA 206:35-c.
(kkkkkkkk) Moneys deposited in the
under RSA 206:41.
(11111111)

der

Moneys deposited

wildlife protection account

in the operation

game

I'def account un-

RSA 207:62.

(mmmmmmmm) Moneys deposited in the raptor conservation ac-

count under

RSA 209-A:3.

(nnnnnnnn) Moneys deposited in the
der

RSA 214: 1-f,

der

RSA 214:l-g,

(

wildlife habitat account un-

V.

00000000 Moneys deposited in the fisheries habitat account un)

II.

(pppppppp) Moneys deposited in the super sporting license account
for wildlife

under

RSA

214:7-c, IV(a).

(qqqqqqqq) Moneys deposited in the super sporting license account

RSA

for fisheries under
214:7-c, IV(b).
(rrrrrrrr) Moneys deposited in the

supply depot inventory account

RSA 219:21.

under

(ssssssss)

fund under

Moneys deposited

in the disabled person's

employment

RSA 21-I:44-f.

(tttttttt) Moneys deposited in the land and community heritage
investment program administrative fund under RSA 227-M:7-a.
(uuuuuuuu) Moneys deposited in the highway surplus account un-

RSA 228:11.
(vwwvw) Moneys deposited in the public works and highway inventory fund under RSA 228:24.
(wwwwwwww) Moneys deposited in the municipal maintenance
and repair special account under RSA 228:49, II.
(xxxxxxxx) Moneys deposited in the eastern New Hampshire turnpike toll account under RSA 237:24.
(yyyyyyyy) Moneys deposited in the central New Hampshire turnpike toll account under RSA 237:40.
der

(zzzzzzzz) Moneys deposited in the turnpike renewal and replacement account under RSA 237:49-a.
(aaaaaaaaa) Moneys deposited in the turnpike system toll account

under RSA 237:9.
(bbbbbbbbb) Moneys deposited in the
under RSA 287-F:9.
(ccccccccc)

Moneys deposited

der

RSA 3 19-C: 11.

der

RSA 329-A:6.

tri-state lotto prize account

in the electricians board account un-

(ddddddddd) Moneys deposited in the plumbers board account un-
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der

Moneys deposited
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meat inspection account un-

RSA 427:32.
(fffffffff)

Moneys deposited

in the poultry inspection account under

RSA 428:8.
(ggggggggg) Moneys deposited in the default fund under

RSA

597:38-a.

(hhhhhhhhh) Moneys deposited in the industries inventory account
under

RSA 622:28-a.

(iiiiiiiii)

count under

Moneys deposited

in the

employee benefit adjustment

ac-

RSA 9:17-c.

(jjjjjjjjj)

Moneys deposited

in the substance abuse treatment fund

RSA 172:14.
Amend RSA 6:12-c and RSA 6:12-d
under

as inserted by section 3 of the bill by
replacing them with the following:
6:12-c Trust and Agency Funds. All funds received or held by the state
treasurer pursuant to this section shall be kept separate from any other
funds and shall be administered in accordance with RSA 4:8 and the
terms and conditions of the referenced trust or account:
L The Caroline A. Fox fund of the department of resources and eco-

nomic development.
IL The Japanese charitable fund of the state treasurer.
in. The rural rehabilitation corporation account of the state treasurer.
IV. The Matthew Elliot memorial trust fund of the division of juvenile justice services, department of health and human services.
V. The New Hampshire veteran's home benefit fund of the New
Hampshire veterans' home.
VI. The Sam Whidden trust of the state university system.
VII. The Harriet Huntress trust of the department of education.
VIII. The Hattie Livesey trust of the department of education.
IX. The Laconia state school account.
X. The New Hampshire hospital account.
6:12-d Custodial and Escrow Accounts. All funds received or held by
the state treasurer pursuant to this section shall be kept separate from
any other funds and shall be administered in accordance with the terms
and conditions of the referenced account:
I. The financial responsibility account of the department of safety.
II. The road toll bonds account of the department of safety.
III. The special fund for active cases account of the department of
labor.
IV.

The

special fund for second injuries account of the

department

of labor.
V. The deferred compensation contributions escrow account of the
state treasurer.
VI. The dissolution of corporation account of the state treasurer.
VII. The foreign escheated estates account of the state treasurer.
VIII. The savings bond escrow account of the state treasurer.
IX. The unclaimed and abandoned property account of the state treasurer.
X. The Guy Thompson account of the New Hampshire veterans' home.
XI. The veteran's home members administrative account of the

veteran's home.
XII. The water resources council accounts of the department of environmental services.
XIII. The Deloitte and Touche escrow account of the commissioner
of the department of health and human services.
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Amend RSA 6 as inserted by section 3 of the bill by deleting RSA 6:12-g.
Amend section 5 of the bill by deleting paragraph X and renumbering
the original paragraphs XI-XIII to read as X-XII.

SENATOR HOLLINGWORTH: House Bill 1364 sets in place an opportunity for the legislative branch to review the financial impact of dedicated
funds that do not come out in the normal budget cycle. The committee
amendment makes some technical corrections that were suggested by the
bill's sponsor, Representative Almy. Representative Almy put a great deal
of work into this bill - researching each of the 238 dedicated funds, and
should be commended. The Finance Committee found HB 1364 ought to
pass as amended and we hope that you will agree. Thank you.

Amendment adopted.
Ordered to

third reading.

HB

1367-FN, relative to the childhood lead poisoning prevention program. Finance Committee. Vote 5-0. Ought to pass, Senator Eaton for
the committee.

SENATOR EATON: House Bill 1367 allows the Department of Health
and Human Services to notify property owners when a child may have
ingested lead on their property - an issue which was brought to the
public's attention recently with the first-in-the-nation prosecution and
subsequent 15-month jail sentence of a property manager in connection with the lead poisoning death of a two-year old in Manchester. This
bill will allow the Department of Health and Human Services to attach
orders of lead hazard reduction to the property deed. Finally, it amends

some definitions to conform to federal law. The Finance Committee
unanimously found HB 1367 ought to pass.
Adopted.

Ordered to third reading.

HB

1409-FN-A-L, relative to payment of autopsy expenses. Finance
Committee. Vote 4-2. Inexpedient to legislate. Senator Eaton for the
committee.

SENATOR EATON: I would get this one... this bill basically states
that the state medical examiner that orders autopsies to be performed
that the person has to be transferred to Concord. It has been kind of
a fight between the counties and the state as to who picks up the expenses of that. In my experience, a number of the medical examiners have said that they don't need to be doing as many autopsies in
Concord as they are doing because they felt that the deaths were natural, but the state medical examiner has ability to override them. So
I feel that we should be looking into the fact that maybe there should
be a stronger criteria as to why they would have autopsies. Another
part of the problem brought up was that many people are taken to
Hanover and expire at the Dartmouth Medical Center and the county
which Lebanon sits in is paying a larger amount of the expenses for
these autopsies. I believe that it amounts to about $625 per autopsy.
The Finance Committee voted inexpedient to legislate. The state is
required to pay these expenses, but as I said, I think that we should
look into lowering the number of autopsies which would lower the
expense. If more money was needed, then they could go to fiscal and
ask for

it.
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SUBSTITUTE MOTION
Senator Hollingworth moved to substitute ought to pass for inexpedient to legislate.
SENATOR HOLLINGWORTH: With due recognition of Senator Eaton's
expertise with dead people, I would like to suggest that this bill is worth
passing. It intends to correct a loophole that the legislature created. The
department stated that since 1999 RSA611-A:9 has required the county
where the death occurred to pay the state treasury a fee of $500 for each
autopsy. In 1996 RSA 611:17 was amended to allow the county attorney
to refuse to pay for autopsies that he had not requested. So you have two
competing pieces of legislation. No funding source was identified to cover
the shift in expenses from the counties to the state. The department used
RSA 7:12 to request and receive $12,500 in fiscal year 2001 from the
Fiscal Committee. This year they requested $105,000 in fiscal year 2002
to pay for the costs of what was created by this loophole. This was from
the general fund to address the shortfall in the autopsy account caused
by the refusal of some counties to request or pay for the autopsies. The
department estimated a shortfall of $203,000 in fiscal year 2003. This
bill has no impact because it was created, the problem was created in
1996, so this does not carry a fiscal note, it is only... the bill is still there,
we still have to pay it. This bill only attempts to clean up and say that
if a county requests for it, the county pays for it, because right now the
autopsy costs $684 and the county only has to pay the $500. So it is basically saving the state money because those counties have been very generous in not refusing to pay totally which they all have the ability to do.
So I would say that this is only fair. What it does is repeal those conflicting statutes and sets up the process by which if a county orders it then
the county pays. If the state orders it then the state pays. I would ask
ought to pass.

SENATOR BARNES: We had a lot of conversation and there was a
gentlemen on our committee who has had a lot of experience with this
type of situation, no pun intended. He convinced me and the three
other members to vote inexpedient to legislate on this piece of legislation, that there are way too many autopsies being performed out
there. The thought was that perhaps a signal can be sent to some of
these local medical examiners and county commissioners - what are
they, county commissioners Senator? Who are the county people that
order these autopsies, if you could help me out? Who orders these, the
medical examiner and the?
SENATOR EATON: TAPE INAUDIBLE The state medical referee can
order them, the county medical referees can or the county attorneys.

SENATOR BARNES: Thank

The thought was that by doing this,
time somebody drops
dead they don't need to run an autopsy on them. Thank you.
SENATOR WHEELER: With all due respect to one of our colleagues who
does have a great deal of experience in this area, I would suggest how
many autopsies are ordered and whether they should be ordered is a

the attention might be

drawn

you.

to the fact that every

separate issue. Perhaps it is one that should be investigated. I would be
perfectly happy to support whatever method that you think that you
would do to investigate it. But the fact of the matter is that these autopsies are being ordered now and they have to be paid for and we need
to pay for them correctly. The loophole in the law is more and more if
we don't change the law the way this bill does. More and more the coun-
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going to refuse to pay. That means that the state will have to
pay anyway. Right now we are just cost shifting. It is the same amount
of money but we are making the local property taxpayers pay through
their county property assessment rather than paying at the state level
where we should be paying. This is a serious issue, we have addressed
it before. It was taken off a bill last year so that it could come back as a
separate bill this year. It is an important bill. It is one of the priorities
of the attorney generals office this year. The autopsies can also be ordered by the attorney general, the chief medical examiner, perhaps some
of these people died in circumstances that somebody else might consider
to be natural, but there has been a reason for these autopsies to be ordered. They are taking place and they have to be paid for by the right
entity. This bill just clarifies that and makes the situation more fair.
ties are

Thank

you.

SENATOR HOLLINGWORTH:

I just want to make sure that you understand that right now the autopsy costs $684. If the counties agree to take
and pay for them, which is what this would do, it would say that if the
counties order them they will pay for them. Right now, the counties are
only required to pay $500. So it is costing the state $184 for each autopsy
that the county would order, so it is actually costing the state more
money unless we clear this up, and because of the loophole, counties are
certainly going to take and not pay because they don't have to. We have

conflicting RSA's.

SENATOR FERNALD:
that

it

will increase the

Senator Eaton, do you believe if this bill passes
number of autopsies performed, and if so why?

SENATOR EATON:
crease the

I did not say that. I don't believe that it would inof autopsies. It is one of those things, heads I pay,
counties still, I believe, don't have to pay the $500. It still

number

The
comes out of the
tails I pay.

state.

SENATOR FERNALD:

If I understand this bill it would require the counthe county attorney is the one who requested the autopsy.
So my question is, wouldn't that encourage the counties perhaps to do
fewer because they will be definitely required to pay whereas there seems
to be some doubt now?

ties to

pay

if

SENATOR EATON: That could possibly be so or they would just ask the
chief medical examiner to request it. It is kind of round-robin.
SENATOR D'ALLESANDRO:

I rise in support of the ought to pass motion. I don't think that people ask for autopsies unless they are needed.
If they are needed, then they should be performed and paid for by those

who requested them. This

piece of legislation says clearly that if the
county attorney asks for an autopsy, then that payment is made by the
county treasurers. If an autopsy is asked for by the attorney general, then
the state pays for the autopsy. If the autopsy is requested by the Department of Health and Human Services, clearly, the payee is the Department
of Health and Human Services. We know that autopsies have been performed at a significant rate in New Hampshire because of the number of
homicides that we have. In every homicide an autopsy is usually required.
This clearly indicates that if you ask for the autopsy you have the responsibility to pay for it. It clears up the loophole. What it does is pays for a
procedure that is being requested. I don't think that county attorneys
would ask for autopsies if they don't believe they are needed. I don't believe that the attorney general would ask for an autopsy if indeed he didn't
think it was required and on down the line. When you ask for an autopsy.
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for a specific reason. It is trying to identify the reason for death. In
suspicious situations certainly it is a reasonable request. Thank you very
much Mr. President.
it is

SENATOR GATSAS:

think the testimony that we heard in committee
came about because of Sullivan county. That a
lot of people that are shipped to Dartmouth Hitchcock, the autopsies are
the responsibility of Sullivan county. That undue hardship on Sullivan
county has made them say that they aren't paying for those autopsies
and that is where that bill... what county is Dartmouth in, Cliff?

was that

I

this bill really

SENATOR BELOW: Grafton county.
SENATOR GATSAS: It was Grafton county,

I apologize. That county has
had an undue hardship on the number of autopsies that were performed
and they just stopped paying for them. I think that is what we are hearing and I don't know that if that continues, even though a resident that
comes from Hillsborough county and passes away in Grafton county, that
autopsy is held up there and that county is responsible for paying for it.

SENATOR HOLLINGWORTH: I rise to speak briefly for a third time. I
think that would help those counties that are in that situation because
what this does is say that they don't have to pay. The conflicting statutes basically say that they don't have to pay, so that is why some counties are saying that they are not going to pay more or that they are not
going to pay any at all, and other counties are saying that they will pay
some. So what you have got is something that needs to be cleared up.
As I said before, it costs $684 for an autopsy today and they are only
being asked to pay $500. Then there is another statute that says that
to allow the county attorney to refuse to pay at all. This bill would basically clear it up and say "if you order it you pay". "If you don't, you don't
pay." And you pay not less than what it costs. You pay what it costs.

A division
Motion

vote was requested.
Yeas: 11

-

Nays: 12

failed.

Senator Hollingworth moved to recommit.
l\/lotion failed.

is on the committee report of inexpedient to legislate.
Committee report of inexpedient to legislate is adopted.

Question

HB

1422, establishing certain positions in the insurance department.
5-0. Ought to pass. Senator Hollingworth for

Finance Committee. Vote
the committee.

SENATOR HOLLINGWORTH: House Bill 1422 creates positions in the
Insurance Department that were previously contracted positions. This
bill stems from a 1999 audit conducted by the LBA that found it would
be more effective and cost-effective if these contracted employees became sate employees. There will be no fiscal impact to the state, as
examination fees paid by insurance companies to the Insurance Department will fund these new positions. For this reason, the Finance
Committee unanimously found HB 1422 ought to pass and we hope
that you agree.

Thank

you.

Adopted.

Ordered to third reading.
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HB

587-FN-A, establishing a commission on the status of men. Internal Affairs Committee. Vote 2-1. Ought to pass, Senator Boyce for the
committee.

SENATOR BOYCE:

This bill would establish a commission on the staaddress the issues of problems with young men, old men
and boys in our society. We have situations where the number of successful suicides are much higher among males. The number of high school
students going on to college for males is much lower than it is for females. For several other things, the number of elementary and secondary school students that are identified as learning disabled is higher for
boys. We simply ask that this commission be formed. Now I was going
to state that the fiscal note is complete and totally erroneous. But it is
not completely and totally erroneous and I think that in Finance, I will
make an amendment which will make the fiscal note completely invalid
and be zero. Currently as it is written, the only expense in this is that
it does say that the members of the commission will be entitled to mileage. I will offer that amendment in the Finance Committee, I won't do
it here now because I think that it is a minor thing. The commission is
intended to be established at no cost to the state general fund. It can
accept gifts and donations and grants in kind, and those will be used for
any costs that this commission would incur. The fiscal note implies that
there will be a general funded executive director which is nowhere in
this bill and that there will be an office and telephone and computer
and all of that and none of that is actually in this bill. If someone outside of the state government decided to do a grant in kind of office space
and somebody else wanted to give money for an executive director and
somebody else wanted to donate a computer, all of those things would
be acceptable under this bill, but there would be no cost to the state. I
ask that you vote with the committee and vote ought to pass on this.
tus of

men

Thank

to

you.

SENATOR BARNES: I had a lot of discussion with a lot of people on this
Mr. President. The last two or three days I have been debating whether
put an amendment on this bill. This is not meant to be humorous so
please don't take it that way. I am wondering how my colleagues would
feel if an amendment came in that said, "establishing a commission
on people" instead of designating women and men, it could all be one,
people, persons, us. I see people shaking their heads that they don't
like my idea of my amendment. By the shake of the head can you let
me know if you want me to do that amendment? By God, there is nobody moving so I guess that my amendment doesn't fly in this place.
Thank you Mr. President.
to

SENATOR WHEELER: I rise to offer a substitution motion of inexpedient to legislate. Is that in order at the time?
SENATOR KLEMM (In the

Chair):

The ought

to

pass motion

is

a higher

motion.

SENATOR WHEELER: Alright then, I will speak against the ought to
pass motion, not because I don't love men, I have a high regard for men.
I have been married for almost 40 years to the same man. I have a
brother. My first grandchild was a little boy who died. I love boys, I love
men and this is not about that. It's about trying to establish a commission that is purportedly parallel to the commission on the status of
women when it is indeed quite different. It has a different premise and
it has different duties. The men have contacted us about this, and the
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women,

in support of it, are driven by issues. These are important issues. I think that when a father loses custody of his children, it is very
upsetting. I can understand that. I think that when a man is diagnosed
with breast cancer or when a teenage boy... I meant prostate cancer, although they are sometimes diagnosed with breast cancer. Or when a teenage boy commits suicide, this is very bad. I would point out that the commission on the status of women doesn't deal with these issues either.
New Hampshire ranks 35 in the nation for mortality rates among women
for suicide but it is not an issue that the women's commission deals with
by statute. It is not part of their duty. They don't deal with it. The women's
commission by statute, is not talking about whether women should have
mammograms or whether they should have annual screenings, what we
are doing about breast cancer. That is not part of their statutory duties.
I did ask that this document that was given to the committee from the
New Hampshire Commission on the Status of Women be passed out to
everybody because it has some very important information in it. On the
last page of it, it shows the parallels and how they are not parallel. What
I want to bring to your attention why we have a Commission on the Status of Women and why it is not the same thing for men. In the National
Historic context. President Kennedy created the nation's first Commission on the Status of Women in 1962. It was mandated to examine and
recommend remedies to historical and institutional discrimination that
acted as barriers to the full realization of women's basic rights. The first
recommendation of the Kennedy commission was that each state establish its own commission. By 1969 all states, including New Hampshire,
so. The next Governor Peterson appointed the first commission in this state. I don't think that there is anyone in this room who
could say with a straight face, that we are talking about historical and
institutional discrimination against men that has acted as a barrier to
the full realization of women's basic rights. Women had to fight 200 plus
years to get our right to vote. We still earn 70 cents on the dollar. There
are less than a third of the members of this body that are women, there
is not an institutional discrimination against men. The duties of the two
as propertied in this piece of legislation is issue driven. It says "the duties shall include but not be limited to" so it is very open-ended. "To examine issues and effects of cultural biases and stereotyping". Well I am
sorry about cultural biases and stereotyping, but in the women's paral-

had done

part, which isn't parallel, "it's stimulating and encouraging throughout the state, study and revision of statutes relative to women in the
state". It is very limited. The second part, "studying health problems
unique to men". Well have a commission on the men's health if you want,
but it isn't what the women's commission does. The women's commission,
the second duty is "recommending methods of overcoming discrimination
against women in public and private employment and civil and political
rights". The men's commission isn't asking to do that. The third thing
on the women's commission is "promoting more effective methods for
enabling women to develop their skills for continuing their education".
I don't see the men's commission asking to do that. They are saying,
"promoting initiatives and programs that will enable men to develop
career skills and continue their education so that they become productive and responsive citizens". That is much more issue driven than something as general and yet limited as the women's commission. I think that
this is a real emotional response to an issue that you are being made to
feel that if you vote against this you don't like men. It is a vote against
men. That I am personally being made to feel that because I don't suplel
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port this, I am some sort of feminist anarchist. I don't appreciate that.
I think that I support all people. I support the realization of everyone's
full potential, but I am very concerned about institutional discrimination. Men are not suffering institutional discrimination. I am sorry that
you may feel put upon, but it is not institutional discrimination. Therefore, I do not think that this is an appropriate piece of legislation and
I urge you to vote against it.

SENATOR ROBERGE:
floor, is this

Senator Boyce when this comes back
whole page going to be amended out?

to

us on the

SENATOR BOYCE: I am hoping that the fiscal note will be zero. The
amendment would take out the mileage reimbursement which at the
current time is the only thing in there that generates any cost. That
I am intending to amend.

is

what

SENATOR ROBERGE; I am going to be watching for it.
SENATOR BARNES: Senator Boyce, haven't I heard that when this commission on
this one?

women

started,

it

started at zero like you are trjdng to do with

SENATOR BOYCE: That is my understanding.
SENATOR BARNES: Is your understanding now

Senator, that

it is

now

$50,000 a year?

SENATOR BOYCE:

I

think that

it is

more than

that. It

might have a

line-item of $50,000.

SENATOR BARNES:

So

it

has grown.

ing to do with this one, but

down

It started at zero like
the road...

we

are try-

SENATOR BOYCE: I would be happy for this to always stay at zero.
SENATOR BARNES: Thank you Senator.
SENATOR GORDON: I think that when I first heard about this idea my
immediate reaction was "are you kidding me" because it just didn't seem
very practical to me. It seems to be simply a reaction and not something
positive. I agree. I think that what Senator Wheeler said... she said two
things: One is this doesn't do the same thing as was intended for the
Commission on Women. I think that that is true, and then on the other
hand, she said that we shouldn't do it because it doesn't do the same thing
that the Commission on Women did. So I think that those two arguments
are a bit inconsistent. So the question is: Should we enact it... a commission based upon the proposal that is before us today regardless of whether
a commission on women exits? I guess what we heard in terms of evidence,
at least as I understand it from the hearings is that there are a substantial amount of people that have concerns about issues involving men which
would feel that a commission would be appropriate and that those issues
could be dealt with on a statewide basis. I want to say that my daughter
in particular... I have a daughter and a son. Both of them were very active in school. My daughter benefited from the Commission on the Status of Women. She was a fairly decent basketball player and she was a
decent student. She was invited to come to Concord to participate in a
program which was put on by the Commission on the Status of Women.

That program was

for,

in fact,

young women who participated

in athletic

being scholars. They brought several, I think, hundreds of girls, each from schools all over the state, down here. I can remember going to that event. I think that the guest speaker that time...
went to a few of them actually, but I think that the Guest speaker at that
activities as well as
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time was Rebecca Lobo who played basketball for the University of Connecticut. You couldn't have asked for a better role model. Somebody to talk
about being a young lady, overcoming adversity and having the benefits
and going to play professional basketball ultimately. I thought that was
just a great event for my daughter. It was a great event for every girl that
had an opportunity to participate in that. The other side of that was that
there wasn't any event like that for my son. I guess the question that I
would ask is, if there was a Commission on the Status of Men, would there
have been an event like that for my son to come to where he would go and
have a role model and talk to him as a young man and say, this is what
it is like to be a man in the state of New Hampshire. These are the adversities that you can overcome. I don't see anything wrong with that. If
that were to take place and that should be the outcome of the Commission on the Status of Men, then I think that we should look favorably upon
that. I don't think that we should be afraid of adopting this. I think the
biggest concern that I have is, is this in some way going to take away from
the Commission on the Status of Women? I guess that if you thought that
was the case, I guess you would want to vote against this. But as a legislator standing here, I don't think that is the case, so I think that I would
tend to vote in favor of this.

SENATOR FERNALD: Senator Boyce, listening to the testimony, I have
heard some criticism that we have a commission here proposed for the
status of men. It appears to be parallel to the status for women, yet it
really isn't parallel. I think that part of that is in the name. Senator
Wheeler said that the status of men in our society today is not at all like
the status of women was when that commission was created, and yet we
are suggesting somehow that it is the same. I guess that my question
is, would you consider changing the name of this? Commission to investigate issues particular to men or something like that, so that we are not
trying to suggest that there is some equivalency here between the existing commission?
SENATOR

BOYCE: I don't think that would be appropriate. The reason
for that not being appropriate is that... and it was actually brought up
to me by a colleague this morning, mentioning the book Men are from
Mars, Women are from Venus. Pointing out that yes, men and women are
different. It starts... as far as I can see, it starts when they are born.
Having two grandsons, a son and a daughter,

I have seen that as babies
they are different, not just physically, but they do things differently. Because men and women are different, I think that it is appropriate that
commissions that are similarly named, but named for men and for women,
should be different, just as men and women are different. I think that
a point was raised earlier about whether or not there is a cultural bias
or discrimination... I think that there is cultural bias and discrimination
in at least one area in this state and that is in the elementary schools.
The reason that I believe that is taking place is because the number of
boys identified as learning disabled is much higher than the number of
girls. The number of teachers that are women, also happens to be higher
than the number of teachers that are men. I am not saying that because
they are women, they can't teach boys. I think that there is a tendency
for the teachers to say I think that all of the kids in this classroom should
act the same. Whereas that is a cultural bias on the part of the teacher.
I think that the teacher should recognize that there are physical, emotional and psychological differences between boys and girls and they
should teach based on that. When I was a teacher I tried to realize that.

SENATE JOURNAL

10

APRIL 2002

663

That there were different things that happened. You had to approach the
students in a different way because of whether they were boys or girls.
There is a cultural bias in that one area especially. There are other biases that I think that this commission would stand to find. I think that
for that reason, because there are differences between men and women,
I think that there should be differences between the commissions.

SENATOR FERNALD: I agree with you that there are differences. I agree
with you that there are biases. I think the key word in all of this is the
word "status". That we are talking about status which means what is your
position in society? And when the Commission on the Status of Women
was created, they had a lower status then men. We still have a commission because we are still dealing with the cultural biases against women
that goes back for generations. If we put status in the title of the men's
commission, aren't we suggesting that it is a similar problem that men
don't have equal or proper status in our society? Aren't we using the
wrong word?

SENATOR BOYCE:

I

think that anytime that you are talking about

making two groups

of people equal, you run into a major problem because
equality is always... it is like adequacy. How do you define adequacy? How
do you define equal? I can define equal if it is a mathematics problem. I
can define how something can be equal that way, but in the. .are we talking about the equality of outcome, equality of opportunity, equality of.
there are a lot of things that can be equal, but because we are talking
about different people, each one is an individual, you can't make one whole
group, exactly equal to another. No matter how you measure, there will
be differences. There will be differences between these commissions. I
don't think that there is a problem with them being named similar.
.

.

TAPE CHANGE
SENATOR BARNES:

Senator Fernald, I really haven't heard too much...
did hear from Senator Wheeler the concern about the custody of children. I almost think that is where this bill started from. You being a lawyer, help me out. Is that a problem in divorce cases with a lot of males
not getting custody of their children because the females rule the roost

We

with most judges? Has your experience been that way? Is that a legitimate concern by males that have talked to me and have written me letters and had conversations with?

SENATOR FERNALD:

That has not been my experience. I have represented more men in custody cases than women and what I have sadly
found is that in the olden days when I was probably a kid, women were
expected to take care of kids and they did, and the advent of women's lib
has meant that women have as equal right to shirk their parental responsibilities as men, and a lot of men that I have represented have gotten
their children because the women were not fit to be the custodial parent.
That is just sort of the way that our society has gone. I do not see any bias,
and in fact, I have been successful in representing men in many cases.

SENATOR BARNES: Thank you Senator Fernald. I would now like to
ask Senator Gordon the same question seeing that he is a lawyer and
probably has some information on that?
SENATOR GORDON: I am not sure that I know exactly what you are
Maybe I am more concerned about the motive for your asking it.
SENATOR BARNES: My motive, Senator, is to help me make a decision
on how I am going to vote on this piece of legislation.
asking.
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SENATOR GORDON:

Well I wouldn't be making a decision on it if it just
with the issue of custody. I think that what you will find if you
look statistically, that when it comes to the awarding of physical custody
of children, that more often than not, physical custody is awarded to the
female spouse. Now the question is whether or not there is bias in doing that. My personal experience in representing my clients is that I
have not seen a great deal of bias in doing that. In fact, what I have seen
is that there is still, as Senator Fernald indicated, a belief not just among
the judiciary, but a belief among the population in general that there are
still traditional roles. That those roles continue to be evidenced in the
way that the court system operates and the way that our whole society
operates. So even when husbands and wives make agreements to settle
the issues between them, more often than not, they agree that the female spouse will have custody. So that is a very long answer to your
question, but do I think that there are biases that exist? I think that
there are biases that exist all through the society. Do I think that there
are biases that exist within people who operate in the court system? Yes,
I think that there are probably biases just like there are in the rest of
society, that exist in the court system. Do I think that they are inordinate? My personal opinion is no.

had

to do

SENATOR BARNES: Thank you very much Senator.
SENATOR D'ALLESANDRO: I want to speak very briefly

against the
perceive the women as being inferior because we had to amend our constitution to give women the right
to vote. As a youngster, I had to witness a situation where my father had
to convince my grandmother that it was important for my aunt to graduate from high school. It was imperative because my grandmother wanted
her to immediately go out and work because of the value of the male
versus the female. The President of the United States, John Kennedy,
thought it was important enough to raise the status of women to say that
we should have a Commission on the Status of Women. That was for a
reason. Women youngsters, young women, I happen to have two daughters and I have a son. The self worth of young women has been enhanced
dramatically by the Commission on the Status of Women. Women were
not allowed to participate in athletics. I think of Babe Zaharias who was
one of the greatest female athletes really in the history of our society
and she was not allowed to participate against men because she was
inferior, considered inferior, but she wasn't inferior, she was superior.
Young women have a greater feeling about themselves as a result of the
Commission on the Status of Women. They have a better self worth because they know that they can do anything that they want to do. Men
have had that feeling from the beginning of time. Now women are elevated to that position. My daughters now have the same opportunity
that my son has. Why not? That is why we have the Commission on the
Status of Women. Men have been at that elevated status and remain at
that elevated status. We don't need a commission. What we need is just
to provide more opportunities. The divorce situation. That is a most difficult one. Anyone in this room who's either gone through a divorce or has
witnessed one of their children going through a divorce knows that it is
an awful situation. That is a terrible situation. When you get a battle
between a man and a woman over custody of their children, it is gut
wrenching, it is heart wrenching and it destroys really, kind of the fabric of our society, because when we decided to get married we presumed
that was going to be for a lifetime. So you get a situation. In our world,
I guess that I agree with Senator Fernald, men are getting custody of
piece of legislation. In this nation

we
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their children if they can demonstrate that they are the better provider
and the better source of bringing those children up. So men do receive
that status. In my opinion, we don't need a Commission on the Status
of Men, what we need is just a better view of the entire prospective. That
is people. If we move ahead in that direction things will settle themselves. Thank you Mr. President.

SENATOR LARSEN: I have to rise to join Senator Wheeler because I have
been in the position of... and for some of you who are new in the Senate,
maybe you are not aware, but I, last session, was in the position of being
vilified for opposing the Commission on the Status of Women and Committee of Conference. This is not an issue which is new to this... some of
us in this group who have been here a little longer. Certainly as a mother
of... my first child being a boy and a daughter as well, I see the differences
that they had in infancy and as they're growing and the differences that
have... that their life opportunities are presenting along the way. I think
though, that the Commission on the Status of Women as Senator Wheeler
pointed out, is in fact, was in fact, because there has been historical discrimination, because as late as World War II many professions were closed
to women. Senator Boyce, one of the reasons that we had teachers in the

profession being mostly women I would argue is because it is frequently
been such a low wage that in fact, women went into that field and there
were more availability of jobs in the teaching profession which was one
which was acceptable for women to take as a job. Women workers were
prohibited from working overtime or at night and as late as the 1960's
women could not open their own line of credit or own a house or start a
business. We have seen that kind of institutional discrimination. I think
as I looked around this room, I would suggest that every women in this
room recalls growing up that you never saw a woman athlete. As an athletic person as a child, we were not offered the opportunity to compete at
any kind of competitions that we now see girls being receiving awards at.
Senator Gordon mentioned his own daughter getting to attend an awards
night or an awards event, but those events didn't happen for us as young
women. We have moved our young women along the route towards greater
acceptance and opportunities. Certainly the Commission on the Status of
Women has helped that. We recognize too, still, that New Hampshire is
40'*" in the nation among women who own businesses. We still make 70
cents on the dollar. Senator Boyce asked, how do I define equal? One
begins as equal pay for equal work. We have been arguing that for a long
time. We are not there yet. So that is at least a beginning of a way to identify how you define equal. But I really think that having been through these
arguments in Committee of Conference, it is pretty clear to me that we have
the root which Senator Barnes identified, and the root of this is that if
anything, we ought to create a commission on the custody status of men
or the custodial needs of men. We heard from two attorneys here in the
room that the bias is not necessarily there, but I would argue too that we
have those custodial biases because we have very traditional roles still.
Frequently, the women mostly are the ones who have raised, fed, cooked
for, attended school meetings for, done the laundry for, done the shopping
for, their children. So when a judge looks at who is ready to do that job
into the future, in a divorce situation, it falls to the traditional roles. That
is a tradition. When men begin to pick up some of those roles, or as some
men have in marriages, perhaps the biases will change and they will be
able to show that they have been able to support their children and in fact
apparently when a judge looks and sees that there is a father who has
done all of that or is better capable of doing that job, that the custody is
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awarded to the man. I guess I just wanted to make some of those points
because I think that we are being vihfied for opposing it. I don't oppose a
study on the health status of men. I don't oppose a study on the custodial
issues and are there custodial biases in this state and in our courtrooms?
I recognize the heartbreak that there must be for a father who truly
wants to be involved in his children's lives and is somehow denied the
access that he seeks to his children. I think those are one of the heartbreaks of divorce. I do think as a Finance Committee member, I heard in
committee that there was very good likelihood that once we had a Commission on the Status of Men that we would need to fund it equally with
the Commission on the Status of Women. So there is a fiscal effect. It may
be argued that this year that won't happen, but I can guarantee you that
will happen in the future. So there is a fiscal effect. If it is not this year
it is next biennium. So I just caution you to think through all of those
things as you vote on this today.

SENATOR O'HEARN:
Status of Men.

I

I rise today in support of the Commission on the
have no fear of what this commission will come out with.

have no fear that there is going to be competition or it is going to bring
because they are developing working through policies or
concerns that men have. I see that roles have changed and men are being
looked at differently today in how they are dealing with finding jobs,
employment opportunities for young men are more difficult because more
women are going into the workforce. If you go into a grocery store today, there are a lot of men there doing the grocery shopping because
there are so many dual income homes. Custody issues, I think anyone
here who has gone through friends that have gone through a divorce,
know the heartbreak that they have dealing with custody issues, yet I
know some fathers that make better fathers than the mothers would
make good mothers. Educational opportunities are difficult for men. When
we look at what is going on in our colleges and universities, more women
are going to college then men, and yet we have to ask our question why
is that happening? Is there discrimination against men? I would say that
there probably is, but I have no fear that whatever they study in this
commission is going to do any harm on the Commission on the Status
I

women down

of

Women. Thank

you.

SENATOR COHEN: A lot of time

has gone by since I raised my hand to
was going to say has been said. There are
What we are talking about is the importance of

speak and much of what

I

legitimate issues here.
words. We all know how important words are. Are there men's issues?
Yes there are issues that affect men specifically. No question about it.
The issues of fatherlessness, men's health suicide rates, they are important. If you want to talk about a commission on men's issues, you know,
that makes some sense. Has there been systemic, historic institutional
discrimination against men? No. There has not been. I find it amazing
that when this... years ago, it must have been about 15-20 years ago when
we talked about the wage differential between men and women, I think
that it was the early 80's when it was that there is discrimination, there
is a lack of equal pay for equal jobs. It was 69 cents to the $1 back then.
Boy I guess that we have come a long way, now it is 70 cents on the
dollar for equal jobs, but it is very unequal pay. There's clearly systemic
institutional discrimination that has to do with status effecting women.
What Senator Gordon talked about is a perfect example of why the Commission on the Status of Women is important because his daughter got
to see a role model in an arena where women are traditionally left out.
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That

is in sports. There has been a lot of emphasis on men's sports over
the years. Traditionally a lot of funding, a lot of emphasis there, but
there hasn't been on the heroic women that Senator D'Allesandro talked
about. This is why it is still important to show the way, that there is
still... the fact that it is still 70 cents on the dollar. There are still issues
of institutional historic discrimination against women. Are there men's
issues? Absolutely. Are they important? Absolutely. Do they deserve attention? No question about it, but the term status here, it is just not
right. Let's deal with these issues in an appropriate manner. Deal with
men's health or whatever, but you cannot tell me that there is the same
historic institutional discrimination against men, per se, that there has
been traditionally against women.

Senator Disnard moved the question.
call was requested by Senator Disnard.
Seconded by Senator Fernald.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,

A roll

Pignatelli, Francoeur, Gatsas, Barnes, O'Neil, D'Allesandro,

Klemm,

HoUingworth, Cohen.
The following Senators voted No: Below, Larsen, Prescott, Wheeler.
Yeas: 20

-

Nays: 4

Motion adopted.
Recess.

Out

of Recess.

MOTION TO LAY ON THE TABLE
Senator Fernald moved to have HB 587-FN-A, establishing a commission on the status of men, laid on the table.
Question is on the tabling motion.

A roll

call w^as requested by Senator Francoeur.
Seconded by Senator Boyce.

The following Senators voted

Yes: Below, McCarley, Flanders,
Fernald, Pignatelli, Larsen, O'Neil, Wheeler, HoUingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Disnard, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.

Yeas: 10

Motion

-

Nays: 13

failed.

on the committee report of ought to pass.
A roll call was requested by Senator Francoeur.
Seconded by Senator Gatsas.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Disnard, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Below, McCarley, Roberge,

Fernald, Pignatelli, Larsen, O'Neil, Wheeler, HoUingworth, Cohen.
Yeas: 13 - Nays: 10

Adopted.
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Referred to the Finance Committee (Rule #24).
Senator D'Allesandro is excused.
HB 1439-FN-A, relative to an agreement between the state of New
Hampshire and city of Laconia and making an appropriation therefor.
Internal Affairs Committee. Vote 2-0. Ought to pass, Senator Flanders for
the committee.

SENATOR FLANDERS:

Mr. President and members of the Senate, I
you who were in this body in 1998 because at
that point, if my history is correct, a deal was made with the city of
Laconia on the prison. As a result of the prison staying in Laconia, an
agreement was made that the state of New Hampshire would negotiate
with them for ball fields in payment for the jail staying there. As you
know, the cost of the ball fields has been a continuous issue and long
negotiations with parties involved have agreed to a sum of $347,629.
Funding will come from two existing capital reserves... funding will come
from two existing capital appropriations. There is no additional financial impact to the state. The Internal Affairs Committee feels that this
is a solution to this issue and urges you to support it. The cost of this
was much higher... in negotiations between Laconia and the state, they
have come up with this agreement. The mayor of Laconia came and spoke
with us, he is in agreement to it. The city of Laconia is going to raise
some money to add to this to do the project. I will go to page four. I am
not sure that I know too much about capital reserve funds, but this, as
I understand it from hearing that there is capital in the capital reserve
and that the funding is all taken care of. Thank you.

speak mainly

to those of

SENATOR BARNES: Senator Flanders, would you believe that
that you did a fine job on the fiscal note Senator?

I

think

SENATOR FLANDERS: Thank you.
Adopted.
Referred to the Finance Committee (Rule #24).

HB 557-FN-A, relative to victims' assistance programs and the victims'
assistance fund. Judiciary Committee. Vote 3-0.
Gordon for the committee.

Ought

to pass.

Senator

SENATOR GORDON:

Currently in this state we have a Victims' AssisFund and the money is raised through a surcharge on court fees.
It is also raised by money that is generated from the sale of concessions
at the prison system. That money goes into a fund and is paid out an-

tance

nually to programs supporting victims. Currently there is a cap. The cap
says that other funds that are generated, the maximum amount of
$750,000 is now paid out for Victims' Assistances. What this bill would
do is heighten, raise the cap to $1 million. It also... the other thing that it
does is it changes the current provision that says that no more than 25
percent of the fund can be sent out to Victims' Assistance providers that
are selected by or picked by the attorney general's office. That provision
would be done away with and allowing the attorney general to, in fact,
provide money through the attorney general's office for providers and services, specifically for victims of sexual assault. The committee would ask
you as a matter of policy to support this bill and to pass it onto Finance.

SENATOR BOYCE: Mr. President, I was told just a few days ago that we
are looking at a shortfall in the indigent defense funds of about $400,000
and I am looking at this fiscal note which says that this year we expect
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to have flowing from this... over the $750,000 an amount of almost exactly
that. Knowing that we are short on money this fiscal year, I would think
that a better use for that $400,000 would be to pay for something that we
are constitutionally obligated to pay rather than creating a new place for
this money to flow. So however good we think this bill is, I think that we
either ought to put it off until after this biennium or we should not pass
it, simply because that $400,000 is needed for something else that we are
already obligated to pay for, whereas this is new programming for new
things that are not funded under the current... and we are not obligated
for them at this point. Thank you.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1356-FN, establishing the criminal offense of felony pursuit. Judiciary
Committee. Vote 3-0. Ought to pass with amendment, Senator Pignatelli
for the committee.

2002-3271S
04/01

Amendment
Amend

the

bill

by replacing

to

all after

HB

1356-FN

the enacting clause with the

fol-

lowing:

Rules of the Road; Disobeying an Officer; Felony Offense. RSA 265:4,
repealed and reenacted to read as follows:
II. Any person who violates any provision of paragraph I of this section may have his or her license or privilege to drive and any registrations issued in his or her name suspended. In addition, any person who
violates the provisions of subparagraphs I (a), (b), (d), (e), or (f) of this
section shall be guilty of a class A misdemeanor.
2 New Paragraph; Rules of the Road; Disobeying an Officer; Felony
Pursuit. Amend RSA 265:4 by inserting after paragraph II the following new paragraph:
III. (a) In addition to the penalties listed in paragraph II, any person who violates the provisions of subparagraph I (c) shall be guilty of
a class A misdemeanor and shall be fined not less than $500.
(b) Any person who violates the provisions of subparagraph 1(c),
and is involved in a motor vehicle accident which causes serious bodily
injury as defined in RSA 625:11, VI while being pursued, shall be guilty
of a class B felony.
(c) Any person who violates the provisions of subparagraph 1(c),
and is involved in a motor vehicle accident which causes the death of
another while being pursued, shall be guilty of a class A felony.
3 Effective Date. This act shall take effect January 1, 2003.
1

II is

2002-3271S

AMENDED ANALYSIS
This

creates additional felony level offenses for disobeying an officer in situations where a law enforcement officer is in pursuit of an
individual.
bill

SENATOR PIGNATELLI: House Bill 1356 creates additional felony level
offenses for disobeying an officer in situations where a law enforcement
officer is in pursuit of an individual. Someone found guilty of an infraction under this proposed statute would have his or her license or privilege to drive as well as any registrations issued in his or her name suspended. Additionally, he or she could be found guilty of either a Class A
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B felony, or in the case of a death caused by the
pursuit, a Class
felony. The committee amendment makes one technical correction and clarifies that this would not be considered "double jeopardy". The Judiciary Committee recommends
1356-FN ought to pass.

misdemeanor, a Class

A

HB

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 556-FN-A, relative to responsibilities of the department of cultural
resources and the department of safety regarding building preservation
and rehabilitation. Public Affairs Committee. Vote 4-0. Ought to pass
with amendment, Senator Disnard for the committee.

2002-3151S
08/10

Amendment
Amend

the

AN ACT

title

to

HB

of the bill by replacing

556-FN-A

it

with the following:

relative to responsibilities of the department of cultural resources and the department of safety regarding building preservation and rehabilitation, and allowing the commissioner of
the department of cultural resources to accept donations for
purposes stipulated by the donor.

Amend

the bill by inserting after section 2 the following and renumbering the original section 3 to read as 4:
3 New Section; Donations. Amend RSA 21-K by inserting after section 4
the following new section:
21-K:4-a Donations. The commissioner may receive and accept at any
time such sums of money as may be donated for any purpose related to
cultural resources; and money so received shall be converted into a continuous fund or funds which shall not lapse; to be held by the state treasurer from which payments shall be made in accordance with the stipulations of the donor.

2002-3151S

AMENDED ANALYSIS
allows the commissioner of the department of cultural resources to accept grants, for the purpose of holding conferences on building rehabilitation and historic preservation. The bill also allows the commissioner of the department of safety to accept grants, and contract for
services for the development, publication, and distribution of a handbook
that will provide information on life safety, fire and building codes and
standards, procedures and guidelines for local and state approval of preservation and rehabilitation projects, and resources available to assist
political subdivisions, property owners, non-profit organizations, and
developers with preservation and rehabilitation projects.
This bill also allows the commissioner of the department of cultural
resources to accept donations for purposes stipulated by the donor.

This

bill

SENATOR DISNARD: I rise to recommend on behalf of the Public AfCommittee that HB 556 ought to pass as amended. House Bill 556

fairs

allows the commissioner of the Department of Cultural Resources to
accept grants for the purpose of holding conferences on historic building and rehabilitation preservation. This bill also allows the commissioner of the Department of Safety to accept grants for the purpose of
developing and distributing a handbook or guidelines on fire safety and
building codes. The House Finance Committee amended the bill to elimi-
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nate the need for state fund appropriations. The amendment adopted by
the committee ensures that donations made are put into a continuous
fund that will not lapse and that funds may be used for the purpose stipulated by the donor. For these reasons, the committee voted 4-0 that this
bill ought to pass as amended. Thank you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 555-FN-L,

relative to the billing of counties for certain expenses by
the department of health and human services and relative to costs of
certain juvenile placements. Public Institutions, Health and Human Services Committee. Vote 5-0. Inexpedient to legislate, Senator Wheeler for
the committee.

SENATOR WHEELER: Because the content of HB 555 appeared also in HB
last year, which is now in law, in chapter 93 it is no longer necessary;
however, I heard from Senator Below that Representative Patten is concerned about some changes that need to be made to the laws regarding
counties and that he would like to use this as a vehicle for a floor amendment; therefore, since I don't see Senator Below right now, could we... oh,
I do see Senator Below. Senator Below is not in place. Did you want to do
something? Should I offer a substitute motion of ought to pass? Very well.
Sorry I didn't know that ahead of time. Then I rise to move inexpedient to
legislate and hope that the rest of the Senate will agree. Thank you.

442

Committee report of inexpedient

HB

to legislate is adopted.

1473, FN-A, relative to the capital appropriation

made

to the de-

partment of transportation for the new garage and testing lab facility.
Transportation Committee. Vote 2-0. Ought to pass. Senator Eaton for
the committee.

SENATOR EATON: House Bill 1473, is relative to the capital appropriation made to the Department of Transportation for the new garage and
testing lab facility. Because of a footnote in last year's capital budget
affecting federal projects, in error it's also impacted state projects. The
immediate glitch came should the $4 million projected amount for the
sale of the Storrs Street Garage not be realized. This caused great concern for the city of Concord. Basically what it was is in the bill. It showed
that the sale of the building is gong to be $4 million and apparently the
analysis has come out that it will be less than that. So this footnote just
allows the capital budget to make up the other amount.
Adopted.
Referred to the Finance Committee (Rule #24).

HB

1151, establishing a commission to examine and assess the status
of civic education in New Hampshire. Education Committee. Vote 3-0.

Ought

to pass

with amendment. Senator Disnard for the committee.

2002-3142S
04/09

HB

Amendment to
1151
the bill by replacing section 1 with the following:
1 Purpose. The general court recognizes that an active and informed
citizenry is the foundation for preserving personal liberty and democratic
society under a republican form of government, and wishes to explore and
improve the means by which the state seeks to promote civic understanding and engagement among its residents. The general court also recog-

Amend
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nizes that developing and maintaining an informed and engaged citizenry
ultimately requires educating youth at both the primary and secondary
levels in the principles, organization, and operation of federal, state, and
local government. Moreover, the general court is concerned by New Hampshire department of education data indicating that 35 percent of G^*" graders and 45 percent of 10"" graders scored at the novice level in social studies examinations, as well as the implications such data may have for
democratic governance and civil society in future years. The general court
therefore establishes a commission to examine and assess the status of
civic

education in

New

Amend paragraph
graph

of section 3 of the bill by inserting after subpara-

(n) the following

(o)

tion,

I

Hampshire.

new subparagraphs:

A representative of the New Hampshire School Boards Associa-

appointed by that association.
(p)

A representative

of

NEA-New Hampshire,

appointed by that

association.
(q) A veteran of the United States armed services who is not a member of the New Hampshire general court, appointed by the governor with
the consent of the executive council.

Amend

the bill by replacing section 5 with the following:
5 Chairperson; Quorum. The members of the study commission shall
elect a chairperson from among the members. The first meeting of the
commission shall be called by the first-named house member. The first
meeting of the commission shall be held within 45 days of the effective
date of this section. A simple majority of the members of the commission
shall constitute a quorum.

SENATOR DISNARD: House Bill 1151, estabhshes a commission to excivic education in New Hampshire. We all know about the low test
scores in civics. We know about low voter turnout among young people.

amine

What we

don't know is why this is happening. This commission will allow us to look at the causes and to identify solutions. This commission can
help us to determine how we can foster active, engaged, and well informed
youth. The Education Committee asks you for your support of ought to
pass recommendation. Thank you.

Amendment adopted.
Ordered to third reading.

HB

1443, relative to liability for educational expenses incurred during
placement in certain department of health and human services facilities.
Education Committee. Vote 4-0. Ought to pass. Senator Johnson for the
committee.

SENATOR JOHNSON:

Currently, state law assigns the responsibility
paying for the educational expenses of a child placed in an institution by HHS to the school district on record on January 1; however, in
some cases, that child may have moved to a different school district
between January 1 and the date of the placement. It makes sense for
the district of actual residency at the time of the placement to pay for
the child's educational expenses. The Department of Education agrees
that the January 1 date was an arbitrary date and should be changed.
The Education Committee recommends that this bill ought to pass and
asks for your support. Thank you Mr. President.
for

Adopted.
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third reading.

HB

1111, establishing a committee to study regulation and procedures for lake level investigations and orders. Environment Committee. Vote 4-0. Ought to pass with amendment, Senator Below for the
committee.

2002-3245S
06/09

HB

Amendment to
1111
the bill by replacing section 3 with the following:
3 Duties. The committee shall study the regulations and procedures
under RSA 482:79 to:
L Clarify and expedite the procedures for lake level investigations

Amend

and

orders;
n. Ensure adequate protection of the rights and interests of all stakeholders, including but not limited to affected dam and waterfront property owners;
in. Ensure adequate protection of wildlife and fish habitats;
IV. Review the scope of discretion delegated to the department of
environmental services to determine if it should be altered; and
V. Ensure the complainants' rights to a prompt decision and an impartial appellate review.

SENATOR BELOW: House

Bill 1111

estabHshes a study committee that

draw down on lakes and ponds. Specifically, this study committee would look at RSA 482:79 which pertains to
the levels of inland waters by the Department of Environmental Services
and DES is happy to work with the legislative study committee to examine if their rules, regulations and procedures under which they conduct
lake level investigations can be improved. The amendment adds to the
duty of the committee, to include the study of wildlife and fishery habitat, how they are impacted by the rising and falling lake levels. Please join
the committee in voting this legislation ought to pass with amendment.
focus on the current process for

Thank

you.

Amendment adopted.
Ordered to

tliird

reading.

HB

1172, relative to the adoption of rules for certain wetland permits.
Environment Committee. Vote 4-0. Ought to pass with amendment. Senator Johnson for the committee.

2002-3282S
06/09

Amendment

to

HB

1172

Amend the title of the bill by replacing it with the following:
AN ACT relative to the adoption of rules for certain wetland
relative to certain dwellings over water,
cial permit docks.

Amend

the

bill

by replacing

all

and

permits,

relative to spe-

after the enacting clause with the fol-

lowing:
1 Fill and Dredge in Wetlands; Notification for Certain Minimum Impact Projects; Rulemaking Authority for Activities not Requiring a Permit. Amend RSA 482-A:ll, VI to read as follows:
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VL The commissioner [ may ] shall adopt rules pursuant to RSA
541-A establishing an expedited application and permitting process
or permit by notification process for certain minimum and minor ]
impact projects. The provisions of RSA 482-A:3, I and paragraph III
[

of this section shall apply.
VII. The commissioner shall adopt rules, pursuant to
541-A, identifying those activities within the jurisdiction of RSA

RSA

482-A that may be conducted without obtaining a permit, consistent with the provisions of this chapter.
2 Administrative Provisions; Permit by Notification. Amend RSA 482A:ll, III to read as follows:
III. fa) Upon written notification to the department by a municipal
conservation commission that it intends to investigate any notice received
by it pursuant to RSA 482-A:3, the department shall suspend action upon
such notice and shall not make its decision on the notice of a minor or
minimum impact project nor hold a hearing on it if a major project until
it has received and acknowledged receipt of a written report from such
commission, or until 40 days from the date of filing with the municipal
clerk of such notice, whichever occurs earlier, subject to an extension as
permitted by the department. In connection with any local investigation,
a conservation commission may hold a public informational meeting or a
public hearing, the record of which shall be made a part of the record of
the department. If a conservation commission makes a recommendation
to the department in its report, the department shall specifically consider
such recommendation and shall make written findings with respect to
each issue raised in such report which is contrary to the decision of the
department. If notification by a local conservation commission pursuant
to this paragraph is not received by the department within 14 days following the date the notice is filed with the municipal clerk, the department shall not suspend its normal action, but shall proceed as if no notification has been made.
(b) Relative to any permit by notification under paragraph
VI, the provisions of subparagraph (a) shall be modified as fol-

lows:
(1)

The 40-day suspended action limit

is

reduced

to 21 days;

and
(2) The notification by a municipal conservation commission of intended investigation shall be assumed unless the application filed under RSA 482-A:3 was signed by the conservation
commission, or, if one has not been established in the municipality, by the local governing body, in which case the provisions of
subparagraph (a) shall not apply.
3 Dwellings Over Water; Repair Offering Greater Protection to the
Environment. Amend RSA 482-A:26, III to read as follows:
Ill.Ca) Existing dwellings over water which were constructed or converted to be made suitable for use as a dwelling in accordance with the
law in effect at the time of construction or conversion, may be repaired
or reconstructed, for maintenance purposes only, using any modern technologies, provided the result is a functionally equivalent use. Such repair
or reconstruction may alter the interior design or existing cribwork, but
no expansion of the existing footprint or outside dimensions shall be
permitted. A condition of RSA 482-A:3 approval shall be the existence
or installation of a sewage disposal system which has been approved pursuant to RSA 485-A:29-44. No permit shall be required for routine maintenance that does not involve work in the water.
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Without otherwise limiting the provisions of this section^
effect of repair or reconstruction of a structure subject
to the provisions of this section represents greater protection of
public water or the environment and where such repair or reconstruction does not change a recreational^ water-based activity to
a land-based, residential or commercial activity, the commissioner
may waive the existing standards, provided that there shall be no
expansion of the existing footprint, outside dimensions, and square
footage of floor space; and there shall be a net reduction in the
total square footage of kitchen, bathroom, shower, and toilet fa(b)

where the

cilities.

4 Special Permit Docks; Department of Safety.
L Notwithstanding any other provision of law, the department of
safety may grant special permits to install docks on any lake or pond.
Special permits obtained under this section shall be exempt from the
permitting requirements of RSA 482-A. To qualify for a special permit
under this section, the dock shall be:
(a) The only structure on the frontage.
(b) Configured to be narrow, rectangular, and erected perpendicular to the shoreline.
(c) No more than 6 feet wide, and no more than 40 feet long if
the waterbody is 1000 acres or larger, or no more than 30 feet long
on waterbodies that are less than 1000 acres in size.
(d) Located on a parcel of land that has 75 feet or more of shoreline frontage.
(e) Located at least 20 feet from an abutting property line or imaginary extension of the property line over the water.
(f) Constructed in an area that results in no impact to wetlands

along or adjacent to the shoreline.
(g) Installed in a manner which complies with this chapter.
(h) Installed in a manner which does not present an unreasonable
adverse effect on the environment.
(i) Installed in a manner which does not constitute a hazard to
public safety or unreasonably interfere with other recreational uses of
the water.
II. The application fee for a special permit dock shall be $50, which
shall accompany the application when it is submitted to the department.
III. The application fees collected pursuant to paragraph II shall
be held by the treasurer in the nonlapsing fund established under
RSA 482-A:3, III, which is identified as the wetlands review fund. The
application fees are appropriated to and shall be expended by the department of environmental services for the purposes set forth in RSA
482-A:3, III.
IV. The commissioner of the department of safety shall adopt rules,
pursuant to RSA 541-A, relative to the application process, submission
of plans, granting or denying of special permits, and the establishment
of any other reasonable fees to be charged for filing applications for
special permits under this subdivision.
5 Prospective Repeal. Section 4 of this act, relative to special permit
docks and application fees, is repealed.
6 Effective Date.
I. Section 5 of this act shall take effect July 1, 2004.
II. The remainder of this act shall take effect 60 days after its passage.
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2002-3282S

AMENDED ANALYSIS
allows the commissioner of the department of environmental services to exempt certain activities of minor impact from the dredge
and fill permitting process.
This bill also creates a temporary special permitting process in the
department of safety to allow the installation of certain docks on any
lake or pond.

This

bill

1172 allows the commissioner of DES
minor impact from the dredge and filling
process on wetlands. The committee amendment includes a section of the
bill which focuses on certain dwellings over water. The amendment also
allows the Department of Safety to grant special permits to install docks
on any lake or pond in New Hampshire, listed in section one of the amendment. Currently DES charges $50 for a dock permit. The same fee will
also be collected by the Department of Safety. This section of the amendment will sunset after June 30, 2004. The Environment Committee appreciates the cooperation of the Department of Safety and the Department
of Environmental Services for their ability to work for the betterment of
New Hampshire and we ask for your support of the committee amend-

SENATOR JOHNSON:

to

exempt certain

House

Bill

activities of

ment. Thank you.

SENATOR LARSEN: Senator Johnson, is there agreement from the Department of Environmental Services that they want to give up the special dock permitting to the Department of Safety?

SENATOR JOHNSON: Originally I understood that there was some
agreement. I looked at it as a partnership between two agencies which
I thought could be a positive thing because it would speed up the process of getting dock permits. Quite frankly, I am not sure where that
partnership stands right now. So I wouldn't want to give you an answer
one way or the other.
SENATOR LARSEN:

Senator Johnson, is it your sense, being someone
lakes for many years, that this is in fact good for our
lakes and it will result in a fair and unbiased process by which people will
receive seasonal dock permits and that it in fact hasn't worked in the past
and we need to change its location because it hasn't been working?

who has represented

SENATOR JOHNSON:

I think there has been some concern with the
public out there about dock permitting, because living on the lake and
belonging to an association, I do get some feedback from people who say
all of the docks, I think that I might have a probthat TAPE
lem with that, although we do have a sunset, so with that sunset, I would
probably be willing to see how that works.

CHANGE

SENATOR LARSEN: Would you not agree that when people put up docks,
whether they are seasonal or permanent, that there is an effect on the
environment of the lake and that in fact, it may be something in which
the Department of Environmental Services, in concert with the local conservation commissions, need to look at their effect on the lakes and the
proliferation of seasonal docks and how they effect the environment of the
lakes?

SENATOR JOHNSON:

I

think one of the positive aspects with the De-

partment of Safety being involved where they do the mooring permits
and they do have people out on the lakes patrolling. I think that they
are out there on a daily basis, so I think that working with the De-
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partment of Environmental Services, I think that they probably can
greater presence on a daily basis than the Department of
Environmental Services would have, so I think that it could help in

be... have a

that respect.

SENATOR LARSEN: Thank you.
SENATOR FERNALD: Senator Johnson
earlier this year

and

reject

SENATOR JOHNSON:

it,

did

believe that there

I

we already consider

this dock permitting

this

from safety business?

was an amendment that

came

to the floor very late in the evening. As I recall, something like
seven o'clock that we looked at. I wasn't quite sure at that period of
time just what the effect would be, so I was hesitant to vote for that,

and

I

believe that

I

did vote against

it.

SENATOR FERNALD: The amendment

requires that the permit for
these types of docks would only be allowed if there is no impact to wetlands and there is no unreasonable adverse effect on the environment.
Can you tell me honestly, how much of a review of those issues you
think that the Department of Safety is going to make on these environmental issues?

SENATOR JOHNSON:

I think that if we are talking about the standard
seasonal dock, which is allowable from 4 to 40 feet, I don't think that is a
great impact on the environment. I myself, I had a dock which was 3x24'
and it needed to be replaced. I replaced it with a 4x24' dock and I was just
able to do it in a very timely manner. So with those types of docks that
we are talking about, I think that the Department of Safety can handle
those appropriately. Anything beyond that that does have some effect on
the shoreline, I would agree that the Department of Environmental Services should be involved in it.

SENATOR FERNALD: The bill requires that there be some

environmenreview before the permit is granted. Do you really think that the
Department of Safety is going to do an environmental review on these
tal

applications?

SENATOR JOHNSON:

I would say that to be a responsible agency, and
the charge to the Department of Safety, I am sure that they
would react to that charge.

if

that

is

SENATOR FERNALD: Thank you.
SENATOR FRANCOEUR: As Senator

Fernald indicated, this is the
think, last session day. I brought the amendthat we could talk about it and have a hearing
on it and those individuals could come in and speak to it. The Department
of Environmental Services was there at that hearing. I believe that Renee
Pelletier was the individual and somebody else from DES. They said that
they didn't care about the dock issues on these, this isn't a big item with
them. The Department of Safety, Assistant Commissioner Stephens was
there, mentioned that they had been on the water, they are there, they
currently do the moorings, they deal with the environmental impacts on
the moorings in the same manner. I talked to Senator Johnson after that
and he came to me and said, "how about if we sunset it so that we can
take a look at it for a couple of years or a period of time so that the Lakes
Association would feel comfortable with it?" We added that into the bill.
During the testimony, the Department of Safety mentioned that they can
do this with no funds. I have an amendment after we pass the bill to take
out the funds so that there is no money going into it because we don't need

amendment that we had,
ment to the committee so

I
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they don't need any more money to do it. They curwithin their budget, the Department of Safety. So all of
came and we did talk about it at that time.

testified that

rently can do
those parties

it

SENATOR FERNALD: Senator Francoeur, if DES doesn't care about
docks then why don't we just pass a law that says that anybody can put
in a 40' dock anytime that they want to?
SENATOR FRANCOEUR:
want

It is

bring in for legislation,

to

up
I

you Senator, anything that you
sure this body would listen to.

to

am

SENATOR FERNALD:
end up

if

safety

is

I just think that that is where we are going to
doing the environmental reviews.

Senator Fernald requested a roll call.
Senator Fernald withdrew his request for a roll call.
Senator Below requested a division vote on the amendment on
sections 1,2, 3 and 6 and then sections 4 and 5 separately.

TAPE INAUDIBLE
Recess.

Out of Recess.

Amendment adopted.
Senator Cohen offered a floor amendment.

2002-3321S
06/09

Floor

Amend

the

AN ACT
Amend

title

Amendment

of the bill by replacing

to
it

HB 1172
with the following:

relative to the adoption of rules for certain wetland permits
and relative to certain dwellings over water.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Fill and Dredge in Wetlands; Notification for Certain Minimum Impact Projects; Rulemaking Authority for Activities not Requiring a Permit. Amend RSA482-A:11, VI to read as follows:
VI. The commissioner [ may ] shall adopt rules pursuant to RSA 541-A
establishing an expedited application and permitting process or permit by
notification process for certain minimum [ and minor ] impact projects.
The provisions of RSA 482-A:3, I and paragraph III of this section shall

apply.
VII.

The commissioner shall adopt rules, pursuant to RSA 541A, identifying those activities within the jurisdiction of RSA 482-A
that may be conducted without obtaining a permit, consistent with
the provisions of this chapter.
2 Administrative Provisions; Permit by Notification. Amend RSA 482A:ll, III to read as follows:
III. CaJ Upon written notification to the department by a municipal
conservation commission that it intends to investigate any notice received
by it pursuant to RSA 482-A:3, the department shall suspend action upon
such notice and shall not make its decision on the notice of a minor or
minimum impact project nor hold a hearing on it if a major project until
it has received and acknowledged receipt of a written report from such
commission, or until 40 days from the date of filing with the municipal
clerk of such notice, whichever occurs earlier, subject to an extension as
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permitted by the department. In connection with any local investigation,
a conservation commission may hold a public informational meeting or a
public hearing, the record of which shall be made a part of the record of
the department. If a conservation commission makes a recommendation
to the department in its report, the department shall specifically consider
such recommendation and shall make written findings with respect to
each issue raised in such report which is contrary to the decision of the
department. If notification by a local conservation commission pursuant
to this paragraph is not received by the department within 14 days following the date the notice is filed with the municipal clerk, the department shall not suspend its normal action, but shall proceed as if no notification has been made.
(b) Relative to any permit by notification under paragraph
VI, the provisions of subparagraph (a) shall be modified as follows:
(1) The 40-day suspended action limit is reduced to 21 days;

and
(2) The notification by a municipal conservation commission of intended investigation shall be assumed unless the application filed under RSA 482-A:3 was signed by the conservation
commission, or, if one has not been established in the municipality^ by the local governing body, in which case the provisions of
subparagraph (a) shall not apply.
3 Dwellings Over Water; Repair Offering Greater Protection to the
Environment. Amend RSA 482-A:26, III to read as follows:
Ill.Ca^ Existing dwellings over water which were constructed or converted to be made suitable for use as a dwelling in accordance with the
law in effect at the time of construction or conversion, may be repaired
or reconstructed, for maintenance purposes only, using any modern tech-

nologies, provided the result is a functionally equivalent use. Such repair
or reconstruction may alter the interior design or existing cribwork, but
no expansion of the existing footprint or outside dimensions shall be
permitted.
condition of RSA 482-A:3 approval shall be the existence
or installation of a sewage disposal system which has been approved pursuant to RSA 485-A:29-44. No permit shall be required for routine maintenance that does not involve work in the water.
(b) Without otherwise limiting the provisions of this section,

A

where the

effect of repair or reconstruction of a structure subject
to the provisions of this section represents greater protection of

public water or the environment and where such repair or reconstruction does not change a recreational, water-based activity to
a land-based, residential or commercial activity, the commissioner
may waive the existing standards, provided that there shall be no
expansion of the existing footprint, outside dimensions, and square
footage of floor space; and there shall be a net reduction in the
total square footage of kitchen, bathroom, shower, and toilet facilities.

4 Effective Date. This act shall take effect 60 days after

its

passage.

2002-3321S

AMENDED ANALYSIS
This

allows the commissioner of the department of environmental services to exempt certain activities of minor impact from the dredge
and fill permitting process.
bill

SENATOR COHEN:

This

amendment achieves what Senator Below was
what I am interested in doing, which is

interested in doing before and
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passing the bill as it is, without the controversial part which Senator
Francoeur's amendment there that... this just takes that part out. I don't
believe that that is necessary. It is having permitting in two agencies
which is only going to be confusing. It is not necessary now. What this
bill does, I believe, is to make it so that for the seasonal temporary docks,
once the person applies, it is granted. Once it is in the mail at that
point, when the application is in the mail, that is granted. There is not
a problem that the amendment that we are trying to take off here ad-

my opinion, and in the opinion of other people,
Who is enforcing what rules? It doesn't seem to
be necessary to have DES and Safety basically doing the same thing. The
dresses. All that

is to

it

does, in

create confusion.

complaints have been about the time that it takes to get the dock permits. This addresses that question. I would offer this amendment as a
way to continue what the bills intentions were and without the confusion, the unnecessary confusion that it has caused the people of New
Hampshire. So I would urge that it be passed.

SENATOR BELOW:

I rise in support of the floor amendment. In comdid support the committee amendment because I thought that
this was going to go ahead with the sunsetting with the $50 fee, that it
would maybe be okay. But upon further reflection I think that it does
create some problems. It is important to understand the context here.
These criteria are the criteria that have recently been adopted by DES
for what is called "permit by notification", which the underlined bill sought
to make clear that they have the authority to do, which is something
they just started in the past year or so, which if you want a seasonal dock
and it meets these criteria's, all that you have to do is to get the application and fill it out, put it in an envelope and put a first class stamp
and drop it in a mailbox and you have a permit to put in a seasonal dock.
The only delay would be your delay in putting it in the mail. So this replicates that whole process both for seasonal docks as well as for permanent docks in the Department of Safety as well as in the Department
of Environmental Services. I did hear Renee Pelletier say that if they
want it, if we think that is what we should do, just shift the whole dock
permitting program to the Department of Safety. It would take a lot of
headaches out of their department, no big deal, but to have it reside in
both departments and with different criteria for permanent docks, creates some real problems and confusion. Although this is the criteria for
seasonal docks that can get approved by permit by notification, it is not
the criteria for permanent dock. For instance, this allows up to 40' in
length. The standard limit for a permanent dock which is permanent,
once you get the permit for that it runs with the land forever, hundreds
of years, is 35'. So now if you want a 40' permanent dock, you can go to
the Department of Safety and get a permit for it and you can only get
one for 35' from DES unless some additional criteria are met. So to an
extent, there is a problem. It is in the review of permanent docks. Right
now, they said they are running about a 30-35 day backlog in review of
permanent dock applications, but considering that it is permanent for
centuries, 30 days does not seem like a long time to wait. The reason that
the fee is in there is because if you don't have the fee it is going to subtract from the funds that now go to DES for supporting the wetlands and
the shoreline protection program. The reality is that we would be setting up a very odd system which we would say, if you go to DES you have
to pay $50, but if you go to the Department of Safety you get a special
permit for free. It is very odd. When neighbors see somebody putting in
a dock and they wonder whether they have a permit, who do they call,

mittee

I
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DES or Safety? And once they call

one of them, what do they have to do,
cross-check to see who did the permit? It could be very confusing. I would
urge the adoption of the amendment and suggest that this bigger issue
be looked at when we have time to do that. Thank you Mr. President.

SENATOR FERNALD: I have a couple of questions of Senator Below
because he was the last one to talk. I am looking at the amendment that
is printed in the calendar. Section four has this language, but it doesn't
say where in the RSA's that it goes. Does anybody know? Do you know
Senator Below, what this is amending or is it just a drafting error or am
I misreading it?
SENATOR BELOW:

No, there

is

something missing here.

It

appears that

way that this is written would be in session law rather than in... you
know if we adopt this it becomes a session law instead of the RSA's.
the

SENATOR FERNALD: Again, in the calendar amendment, section four,
subparagraph G says that "the dock would have to be installed in a manner in which complies with this chapter", which wouldn't seem to indicate
that we are talking about session law because it is referring to a chapter,
but that really wasn't my question. My question is: I am trying to figure
out what is the manner that complies with the chapter? I have the chapter out and I can't figure it out. I can't tell whether this can be made out
of aluminum, wood, stone, concrete. I don't know if anyone has the answer or if you do. We are talking about permanent docks. Can we put in
a concrete dock that is 40' long under this?

SENATOR BELOW: It is now ambiguous because this chapter would
only refer to the chapter in the session law. I think that is what they
are called in session law as well. I am not sure. But originally this was
drafted to fit into the Shoreland Protection Act which doesn't actually
deal with docks. It is the wetlands chapter that deals with docks which
is RSA 482-A. That is generally where the dock permitting falls under.
I think that in committee we said that the intent was to have that put
into that, but the amendment was never presented to the committee
in a way that integrated it into the bill presented, it was only... so what
happened is that with the shortage of time it didn't get done correctly,
unfortunately. I apologize.
SENATOR FERNALD: Senator Francoeur, this committee
that was just adopted, section four, is that intended to be

amendment

RSA

or ses-

sion law?

SENATOR FRANCOEUR: I didn't ask Legislative Services exactly which
one it was to be, in which I don't think that we ever do when standing
here on the floor. I asked them... here is what we had last time, here is
what I need to amend on the floor, and here is the bill that I need to put
it in. Usually the drafters and their lawyers are pretty good at this. My
understanding is that this is what they were talking about.

SENATOR FERNALD: What do you want it to be, RSA or session law?
SENATOR FRANCOEUR: I don't think that it really matters which
way

it is.

SENATOR FERNALD: Thank you.
SENATOR WHEELER: Senator Below, am

I correct in thinking that the
reasons that the issues that have been brought up by Senator Fernald
about section four, are another good reason for voting for the floor amendment because the amendment that the committee adopted seems to have
some problems?
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SENATOR BELOW: It does seem to have some problems. Quite honestly,
I am not sure even the Department of Safety realized that DES in the
past year had adopted rules, in fact to allow this "permit by notification".
They still thought that people had to wait for 30 days or more to get a
seasonal permit that met these criteria. Assistant Commission Stephens
was quite surprised to learn that through DES, people could simply get
it with a stamp on an envelope and a complete application and a $50 fee
in the mail.

SENATOR WHEELER: Then

does that mean that we are much safer
instead of something that has a lot of

amendment

voting for the floor

problems?

SENATOR BELOW:

Yes.

LAID ON THE TABLE
Senator Barnes moved to have HB 1172, relative to the adoption of rules
for certain wetland permits, laid on the table.

A division

vote

is

requested.
Yeas: 14

-

Nays: 9

Adopted.

LAID ON THE TABLE
HB 1172, relative to the adoption of rules for certain wetland permits.
HB 1252, relative to the membership of the wetlands council. Environment
Committee. Vote 5-0. Ought to pass with amendment, Senator Johnson for
the committee.

2002-3287S
06/09

Amendment
Amend

the

bill

by replacing

HB

1252
to
the enacting clause with the

all after

fol-

lowing:
1

Wetlands Council: Membership.

Amend RSA

21-0:5-a,

I

and

II to

read as follows:
I. There is established a wetlands council for the purpose of implementing the provisions of law conferring on the department authority to
decide matters relative to resources of the state, including, but not limited to, excavating, dredging, and filling waters of the state. Appointees
and officials shall have voting rights as members of the wetlands council; provided, however, that nothing in this section shall be construed as
affecting other duties of the department with reference to dams, water
levels, and administration of the department of environmental services.
The wetlands council shall be composed of the following:

The executive

(a)

director of the

department of

fish

and game or

designee.
(b)
(c)

The commissioner
The commissioner

of transportation or designee.
of resources and economic development or

designee.

The director of the office of state planning or designee.
The commissioner of the department of environmental services
or designee agriculture, markets, and food, or designee.
(f) The commissioner of safety or designee.
(g) [Six] Seven members of the public appointed by the governor and council for a term of 3 years or until a successor is chosen.
One of these shall be a member of a municipal conservation commis(d)
(e)

[

!
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sion at the time of appointment, and be one of 3 nominees submitted
New Hampshire Association of Conservation Commissions; one
shall be a supervisor, associate supervisor, former associate supervisor, or former supervisor, of a conservation district at the time of appointment, and be one of 3 nominees submitted by the New Hampshire Association of Conservation Districts; one shall be an elected
municipal official at the time of appointment, and be one of 3 nominees submitted by the New Hampshire Municipal Association; one
shall be a natural resource scientist and be one of 3 nominees

by the

submitted by the New Hampshire Association of Natural Resource Scientists; one shall be a member of the non-marine construction industry at the time of appointment, and be nominated by
the governor and be one of 3 nominees submitted by the Associated
General Contractors of New Hampshire; one shall be a member of
[

]

[

]

the marine [ construction ] industry [ at the time of appointment and be
nominated by the governor ] and be one of 3 nominees submitted by

the

New Hampshire Marine

Trades Association; and one

shall

have

experience in environmental protection and resource management at the
time of appointment and be one of 4 nominees submitted, 2 each, by the
New Hampshire Audubon Society and the Society for the Protection of
New Hampshire Forests. One member of the council shall be elected
annually as chairperson by the members of the council.
H. The [6] 7 members appointed under subparagraph Kg) shall be
entitled to expenses and $50 compensation per diem. The other members of the council shall receive no additional compensation for their
service as members of the council, other than their regular salaries from
their respective state departments, but shall receive mileage and other
expenses paid at the rate set for state employees.
2 Effective Date. This act shall take effect 60 days after its passage.

2002-3287S

AIMENDED ANALYSIS
This

bill

changes the membership of the wetlands council.

SENATOR JOHNSON: House Bill 1252 seeks to remove DES from the
Wetlands Council Membership. In their place the bill adds the commissioner of Agriculture, Markets and Foods. The House amended the bill
to remove the Department of Safety from the membership and added an
executive councilor. The prime sponsor feels that DOS is an important
member of the council because they oversee the Marine Patrol and the
executive council should not be part of this committee. The committee
agreed and amended the bill. Please join us in voting this bill as ought
to pass as amended. Thank you.
Amendment adopted.
Ordered to

third reading.

HB

1153, establishing a committee to study the jurisdiction of the board
of manufactured housing, and relative to addressing the location of the
records of the board of manufactured housing. Executive Departments and
Administration Committee. Vote 5-0. Ought to pass, Senator Francoeur
for the committee.

SENATOR FRANCOEUR: I rise to recommend on behalf of the Executive
Departments and Administration Committee that HB 1153 be voted ought
to pass. This is a simple piece of legislation that establishes a study committee to review the jurisdiction of the Board of Manufactured Housing
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as well as the location of the records of the Board of Manufactured Housing. There was a lot of testimony during the hearing regarding the role
of this board and other issues. It is obviously time that the legislature

sat down and looked at the board and allowed members and other concerned parties to bring forth their concerns. For these reasons, the committee voted that this bill ought to pass and encourages the Senate to
do the same.

Adopted.

Ordered to third reading.

HB

1220, relative to assisted living residences and housing for older persons. Executive Departments and Administration Committee. Vote 5-0.
Ought to pass with amendment, Senator Larsen for the committee.

2002-3170S
01/09

HB

Amendment to
1220
the introductory paragraph of RSA 161-J:2, III as inserted by
section 1 of the bill by replacing it with the following:
III. "Housing for older persons" means housing which provides or
holds itself out as providing on-site personal assistance services over and
above service coordination which is:
Amend RSA 161-J:4, II(j) as inserted by section 1 of the bill by replacing it with the following:
(j) Include as a cover sheet a standard disclosure summary in the
form set forth in RSA 161-J:5, using a minimum type size of 14 point.
Amend the bill by replacing section 2 with the following:
2 Applicability. The form required to be adopted by rule under RSA
161-J:5 shall be completed upon the effective date of this act.
3 Effective Date. This act shall take effect January 1, 2003.
Amend

SENATOR LARSEN:

I rise to recommend HB 1220 be ought to pass.
1220 is a consumer protection bill for the elderly. Several
times this year we have expressed concern about the consumer protection of elderly persons who are living and signing contracts in assisted
living facilities. This bill is a step in protecting seniors by mandating that
all such facilities fill out a standard disclosure summary that will be
created by the Department of Health and Human Services. It will be

House

Bill

for the senior facility to distribute the summary to all potencustomers, and this summary does not regulate rates or services, but
it does disclose rates and allows those seeking senior living facilities to
comparison shop. It ensures that the consumer is educated on what the
facility does and does not offer and what rates it charges. The committee amendment makes two small changes to the bill. First it increases
the font size of the disclosure statement from 12 to 14 points which many
of us need to read as well. Secondly, the change eliminates one word so
that the bill does not apply to independent elderly living facilities that
provide service coordination at no cost to the tenants. For these reasons,
the committee voted unanimously this bill ought to pass and encourages
the Senate to do the same.

mandatory
tial

Amendment adopted.
Ordered to

HB

third reading.

1310, relative to the city of Manchester's contributory retirement
system. Executive Departments and Administration Committee. Vote
3-0. Ought to pass, Senator O'Neil for the committee.
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SENATOR O'NEIL: I rise to recommend on behalf of the Executive
Departments and Administration Committee that HB 1310 be voted
ought to pass. House Bill 1310 revises the contributory retirement
city of Manchester. This is enabling legislation that will
allow the Manchester residents to vote on this issue by referendum
this November. The reason that the city has to acquire legislation to
revise their system is that it was formulated under chapter law 218
enacted in 1973 and requires legislative change for revisions. This is
a basic housekeeping bill with no fiscal impact to the state. For these
reasons, the committee recommends that this bill ought to pass.

system in the

Adopted.

Ordered to

third reading.

HCR 21, urging the state attorneys general and the Federal Trade Commission to enforce the Telemarketing Sales Rule and urging Congress to
adopt the Know Your Caller Act of 2001. Executive Departments and
Administration Committee. Vote 4-0. Ought to pass, Senator Prescott for
the committee.

SENATOR PRESCOTT: I rise to recommend on behalf of the Executive
Departments and Administration Committee that HCR 21 be voted
ought to pass. This resolution urges the state attorneys general and the
Federal Trade Commission to enforce the Telemarketing Sales Rule. This
also urges congress to adopt the Know Your Caller Act of 2001 that
provides additional consumer protection. House Concurrent Resolution
21 is important in letting our congressional delegation know that consumer protection from telemarketers is important to the state of New
Hampshire. For these reasons, the committee voted 4-0 that HCR 21
ought to pass. Thank you Mr. President.

bill

SENATOR WHEELER:

This falls under the category of perhaps a little
than nothing. Thirteen members of this body voted against the
state proposal that would have actually done something for the consumers in New Hampshire as far as telemarketing goes. Let me just refresh
your memory about what the federal thing does: The telemarketing sales
rule say that the telemarketers have to maintain a list of telephone
subscribers who don't want to be called back, so in other words, you have
to get that first call, you have to tell them that you want to be on their
list. So you have to keep getting those calls and saying that you don't
want to be on their list. You can't just make the one call in and say "take
me off all of the lists". It also says that you have to call only during... the
new thing is that you can't block caller ID. Okay, so you are going to have
to have 'Caller ID". So people are going to have to buy "Caller ID" and
pay for that extra service in order to make sure that they know if it is a
telemarketer. A lot of people don't have "Caller ID" and don't want to pay
for it and couldn't afford to pay for it. The new proposal is going to restrict the hours in which people can call so that they won't be able to call
you during dinner. But who is at home all day? It is the elderly. They
are the ones who are being preyed upon anyway. It is not going to help
them a bit. The AARP opposed the idea of allowing the FTC proposal to
be the only one, the National Do Not Call List. They said that the rule
does not cover intrastate calls, so state Do Not Call laws are essential
to cover these calls. They don't have jurisdiction over common carriers,
banks or insurance companies and therefore, state Do Not Call laws are
needed to regulate these concerns. State Do Not Call laws are also nee-

bit better
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essary to provide enforcement in oversight at the state leveL The FTC
has never brought an enforcement action for violation of the Do Not
Call provision of the rule, yet several states have already prosecuted
telemarketers for making calls to consumers in volition of the state Do
Not Call Law. At least half the states have Do Not Call laws. I am sorry
that New Hampshire is not one of them. No doubt this will pass and
you are all going to feel probably good that you are doing something,
but you're not really doing anything. Thank you.

Adopted.

Ordered to third reading.

HB

1225, relative to disclosure of referral restrictions. Insurance Committee. Vote 4-0. Ought to pass, Senator Wheeler for the committee.

SENATOR WHEELER:
HB

I rise in support of the committee report of ought
1225. It requires insurers to include a statement regardto pass on
ing referral restrictions in the explanation of benefits to their subscribers. No one appeared in opposition. Yvonne Nanasi was speaking from

Anthem Blue Cross/Blue

Shield said that they "already do this". They

have this type of information in their handbook. It is a good piece of
consumer oriented legislation. It will help to inform the consumer of
whatever the primary care physician has the right to do with referring
to specialists, so we urge your support.
Adopted.

Ordered to third reading.

HB

1104, establishing the Danny Carswell Memorial Patrol Shed in the
town of Merrimack. Internal Affairs Committee. Vote 3-0. Ought to pass.

Senator Flanders for the committee.

SENATOR FLANDERS: This was a very sad hearing. Danny Carswell
was a 13 year employee with the Department of Transportation. He was
tragically killed on duty last year. He was the first DOT employee to be
killed in 24 years. There was a young man with him about the same age
that was with him when he got struck and was killed. This young man
came and testified at the hearing. Danny Carswell was married and we
had pictures of his family and his daughter. What they want to do is to
name the Department of Transportation Building after Danny Carswell.
We thought that this was a very nice thing to do. A lot of people came
to testify on what a gentleman and what a great guy Danny was and
when they go into their local Department of Transportation barn, there
will be a
this.

memorial there

for

Danny

Carswell.

I

hope that we can pass

Thank you very much.

Adopted.

Ordered to third reading.

HB

1435, extending the reporting dates of certain study committees.
Internal Affairs Committee. Vote 2-0. Ought to pass. Senator Wheeler
for the committee.

SENATOR WHEELER: This extends the date for the study committee
on at-home infant care. The study committee has been working hard and
they would like to continue it. It extends the study date until November 1, 2002. We hope that you will go along with the committee recommendation. Thank you.
Adopted.
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Ordered to third reading.

HB

1133, regulating intrastate fresh pursuit. Judiciary Committee. Vote
Ought to pass, Senator Gordon for the committee.

3-0.

SENATOR GORDON: House Bill

1133

is

relative to intrastate fresh pur-

and removes an antiquated requirement that when a police officer
pursues a person over a county line, the person must first be arraigned
in the county where he or she is apprehended before being returned to
the county where the crime or violation occurred. This legislation was
requested by Director Earl Sweeney and allows for more convenience for
both the offender as well as police officials. The Judiciary Committee
recommends that HB 1133 ought to pass. Thank you.
suit

Adopted.

Ordered to

HB
tee.

third reading.

1201, relative to charitable trust customer data. Judiciary CommitVote 3-0. Ought to pass. Senator Fernald for the committee.

SENATOR FERNALD: House Bill 1201 is relative to charitable trust
customer data and requires a paid solicitor to provide a charitable
trust with access to and use of the donor list during and after a solicitation campaign. While this has been the requirement all along,
some telemarketers have not been doing it. House Bill 1201 merely
clarifies the intent of the statute enacted in 1999 to correct a problem currently being experienced by some New Hampshire charities.
We have voted ought to pass in the committee and we urge you to do
the same.
Adopted.
Ordered to

third reading.

HB

1285, relative to the applicability of the stalking statute to minors.
Judiciary Committee. Vote 3-0. Ought to pass, Senator Pignatelli for the
committee.

SENATO PIGNATELLL House Bill

1285 provides that the stalking statapply to a plaintiff or a defendant who is a minor. House Bill
1285 was filed because some courts in the eastern part of the state have
not allowed protective orders for minors. Because of this confusion, the
legislation was necessary in order to clarify specifically that minors are
included in these protective orders. The Judiciary Committee recommends HB 1285 is ought to pass and we ask for your support.
ute

may

Adopted.

Ordered to

third reading.

HB 392, relative to a property tax exemption for property of agricultural
fairs.

tor

Public Affairs Committee. Vote 3-1. Inexpedient to legislate, Senafor the committee.

Barnes

SENATOR BARNES: I rise to recommend on behalf of the Public Affairs
Committee that HB 392 be found inexpedient to legislate. House Bill 392
adds a reference that charitable agricultural fairs may be granted property tax exemptions. This bill does absolutely nothing to change that law,
it only changes the wording. Currently fairs can apply for charitable organization status if they meet the requirements and it is up to the town
to grant that status. This bill does not change this. After this bill passed
the House, the Department of Revenue Administration came forward with
some concerns with this bill. During the hearing we also heard from Vice-
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Chair of the House Municipal and County Government Committee that
advised they had no objection to an inexpedient to legislate on this bill.
For these reasons the Public Affairs Committee recommends that this bill
be found inexpedient to legislate. Thank you on behalf of the committee.

Committee report of inexpedient

to legislate is adopted.

HB

522-L, establishing discretionary preservation easements for preserving historic agricultural structures. Public Affairs Committee.
Vote 3-0. Ought to pass with amendment, Senator Disnard for the
committee.

2002-3202S
08/01

Amendment
Amend

the

AN ACT

title of

the

bill

to

HB 522-LOCAL

by replacing

it

with the following:

establishing discretionary preservation easements for preserving historic agricultural structures, and changing the disposition of unused interest from the land conservation investment

program.

Amend RSA

79-D:4,

II

as inserted by section 1 of the

bill

by replacing

it

with the following:
II. No owner of an historic agricultural structure shall be entitled to
have a particular structure classified for any tax year under the provisions
of this chapter unless the owner has applied to the governing body on or
before April 15 of the tax year on a form provided by the commissioner
of the department of revenue administration. Such application shall include a map showing the location of the structure to be subject to the
discretionary preservation easement, and a description of how the property meets the tests of public benefit in RSA 79-D:3.

Amend RSA

79-D:5, I as inserted by section 1 of the bill by replacing it
with the following:
I. If, after a duly noticed public hearing, the governing body finds
that the proposed preservation of such historic agricultural structure is
consistent with the purposes of this chapter, it may take steps to acquire
a discretionary preservation easement as provided in this chapter. In
exercising its discretion, the local governing body may weigh the public
benefit to be obtained versus the tax revenue to be lost if such an easement is granted. The governing body shall have no more than 60 days
to act

upon the

application.

Amend RSA

79-D:5, III as inserted by section 1 of the bill by replacing
it with the following:
III. The easement shall be a burden upon the property and shall bind
all transferees and assignees of such property. An easement granted pursuant to this subdivision shall not be assigned, transferred, or released
by the municipality without the consent of the owner, except as provided
in RSA 79-D:8.

Amend

the bill by inserting after section
ing the original section 2 to read as 3:
2

1

the following and renumber-

Land Conservation Investment Program; Monitoring Endowment.

Amend RSA

162-C:8, III to read as follows:
interest earned on the endowment principal which is not
used for the purposes set forth in this subdivision and RSA 227-M:12
within the fiscal year in which it is earned shall be [ added to the principal amount ] nonlapsing. The state treasurer is authorized to accept
III.

Any
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donations, and grants, including federal gifts, donations, and
grants, for the purposes set forth in this chapter, and such gifts, donations and grants shall be added to the principal amount.
gifts,

2002-3202S

AMENDED ANALYSIS
allows a property owner to convey a discretionary preservation
This
easement of an historic agricultural structure which provides one or more
demonstrated public benefits to the municipality in which the structure
is located. The bill contains special taxation provisions for historic agricultural structures subject to a discretionary preservation easement.
This bill also changes the disposition of unused interest from the land
bill

conservation investment program.

SENATOR DISNARD: House Bill 522 recognizes the cultural importance
New Hampshire - barns that are rapidly disappearing from

of barns in

the landscape.
tive to

The current property taxation scheme provides a disincento fix them up. House Bill 522 enables local govern-

owners of barns

ment bodies

to enter into discretionary preservation easements in which
the barn owners would agree to maintain their structures in return for a
measure of tax relief The process would be entirely voluntary. It combines
statewide criteria and guidelines with case by case decision making and
implementation at the local level. The owner of an historic farm building
would apply through their local government body for a renewable 10-year
discretionary preservation easement while agreeing to maintain the structure during the time the easement is in effect. The local government body
would decide whether the building is eligible based on demonstrated
public benefit. If so, the governing body would then determine the amount
of tax relief within a range of 25-75 percent reduction of the full assessed
value of the building. The Public Affairs Committee unanimously found
HB 522 ought to pass and we hope that you will agree. Thank you.

SENATOR BARNES:
wasn't this

bill

SENATOR DISNARD:
"barns"

Senator Disnard, during the committee hearing

referred to as the "barns" bill?
It

was referred

to... and

with no

reflection... as the

bill.

Amendment adopted.
Ordered to third reading.

HB 673,

relative to a net asset qualification for the elderly property tax

exemption for married persons. Public Affairs Committee. Vote
to pass with amendment, Senator O'Neil for the committee.

2-0.

Ought

2002-3261S
10/04

Amendment

to

HB

673

Amend RSA

72:39-a, I as inserted by section 2 of the bill by replacing it
with the following:
(c) Owns net assets not in excess of the amount determined by the
city or town for purposes of RSA 72:39-b, excluding the value of the
person's actual residence and the land upon which it is located up to the
greater of 2 acres or the minimum single family residential lot size specified in the local zoning ordinance. The amount determined by the city or
town shall not be less than $35,000. city or town may set a combined

A

net assets amount for married persons in such greater amount as
the legislative body of the city or town may determine. "Net assets"
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and intangible, minus the value

of

encumbrances. "Residence" means the housing unit, and
related structures such as an unattached garage or woodshed, which is
the person's principal home, and which the person in good faith regards
as home to the exclusion of any other places where the person may tem-

any good

faith

porarily live. "Residence" shall exclude attached dwelling units and unattached structures used or intended for commercial or other nonresidential

purposes.

SENATOR

rise to recommend on behalf of the Public Affairs
673 be ought to pass as amended. House Bill 673
allows for the adoption of an additional elderly net asset qualification for
an elderly resident by the local municipality. Current qualifier levels do
not reflect the societal change where both parties worked and acquired
assets. The committee amendment merely restates in a way that is clearer
that this is an option for communities. This bill also clarifies references
to consecutive years of residence and marriage of persons in certain property tax exemption statutes. For these reasons, the committee voted that
HB 673 ought to pass as amended. Thank you Mr. President.

O'NEIL:

Committee that

I

HB

Amendment adopted.
Ordered to third reading.

HB

701, relative to municipal limitation of renewable energy systems.
Public Affairs Committee. Vote 4-0. Ought to pass. Senator Francoeur
for the committee.

SENATOR FRANCOEUR: I rise to recommend on behalf of the
Committee that HB 701 ought to pass. House Bill 701 is

Public
an enabling piece of legislation that will encourage municipalities to enact zoning ordinances and subdivision regulations that will promote the installation of renewable energy sources. This bill is an important step in giving
towns the means to up their resources. Renewable energy sources such
as wind, solar, geothermal and hydropower decrease the dependence on
the foreign oil sources and other nonrenewable sources. For these reasons,
the committee voted 4-0 that HB 701 ought to pass.

Affairs

Adopted.

Ordered to

third reading.

HB

1121, relative to capital improvement committees. Public Affairs
Committee. Vote 4-0. Ought to pass with amendment, Senator O'Neil for
the committee.

2002-3165S
06/10

HB

1121
Amendment to
the bill by replacing section 1 with the following:
1 Capital Improvement Program Committee Authorized. Amend RSA
674:5 to read as follows:
674:5 Authorization. In a municipality where the planning board has
adopted a master plan, the local legislative body may authorize the planning board to prepare and amend a recommended program of municipal capital improvement projects projected over a period of at least 6
years. As an alternative, the legislative body may authorize the

Amend

to appoint a capital improvement program committee, which shall include at least one member of the planning board and may include but not be limited to

governing body of a municipality

SENATE JOURNAL

10

APRIL 2002

691

other members of the planning hoard, the budget committee, or
the town or city governing body, to prepare and amend a recommended program of municipal capital improvement projects projected over a period of at least 6 years. The capital improvements
program may encompass major projects being currently undertaken or
future projects to be undertaken with federal, state, county and other
public funds. The sole purpose and effect of the capital improvements
program shall be to aid the mayor or selectmen and the budget committee in their consideration of the annual budget.

SENATOR O'NEIL: I rise to recommend on behalf of the Public Affairs
Committee that HB 1121 be voted ought to pass as amended. This legislation authorizes a municipality to create a capital improvement committee. Presently there is frustration at the local level regarding the
authority of the planning board and their preparation of the six-year
capital improvement program. This bill gives municipalities an option
to appoint a capital improvement program committee which may include
members of the planning board, budget committee, selectmen, concerned
citizens and others. As amended, the bill allows the legislative bodies,
the voters, to have a say in the creation of this type of committee. For
these reasons, the members of the Public Affairs Committee voted 4-0
that this bill ought to pass as amended. Thank you Mr. President.

Amendment adopted.
Ordered to

third reading.

HB 1215, relative to county delegations. Public Affairs Committee.
Vote 3-0. Ought to pass. Senator Barnes for the committee.
SENATOR BARNES: I rise to recommend on behalf of the Public Affairs
HB 1215 be voted ought to pass. This is a bill that adds

Committee that

a line to the affidavit filed by candidates for state Representative but
acknowledges their duty to serve as a member of the county convention.
Many Representatives go into the position not realizing that this is one
of their responsibilities as well as this bill will merely clarify this duty.
Speaking on personal experience, and a number of you as I look around
were House members, and I know that when I was a House member the
first time around, I did not know that I was on the county delegation
until I got a letter telling me to show up in Brentwood. So this is a piece
of legislation also, a lot of the counties are having problems right now
with getting a number of people to the meetings. The thought was from
the sponsor of this bill, it might help fire up some of the folks that run
for the House and they might realize that they do have an added responsibility of taking care of the county of which they are members of.

Adopted.

Ordered to third reading.

HB

1247, establishing a study committee to review the impact on revenue
flows to municipalities from lands being bought by federal, state, and
other public agencies from private entities for conservation purposes.
Public Affairs Committee. Vote 4-0. Ought to pass. Senator Disnard for
the committee.

SENATOR DISNARD: I rise to recommend on behalf of the
Committee that HB 1247 be voted ought to pass. This

Public Afestablishes a study committee to review the impact on revenue, the revenue
that flows to municipalities from land that is bought for conservation
purposes. With the increased amount of land that is being locked up in

fairs

bill
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conservation, especially in the north country, this is a good time for a
study. This land is no longer available for developing and reduces the
tax base of the affected communities. Testimony heard in committee
brought up a lot of issues that are future scrutinies. For these reasons,
the committee voted 4-0 that this bill ought to pass. Thank you.

Adopted.

Ordered to third reading.

HB

1254, relative to the budget preparation procedures of municipaliPublic Affairs Committee. Vote 4-0. Ought to pass. Senator Gatsas
for the committee.
ties.

SENATOR GATSAS:

recommend on behalf of the Public Af1254 be voted ought to pass. House Bill 1254
allows the governing body of a municipality to post its proposed budget if the budget committee fails to deliver a budget. Currently there
is nothing in law regarding any consequence if the Budget Committee
fails to deliver a budget. This bill has the support of the New Hampshire School Board Association and the Department of Revenue Administration. For those reasons, the committee voted 4-0 that the bill ought
fairs

Committee that

to pass.

Thank

I

rise to

HB

you.

Adopted.

Ordered to

third reading.

HB

1314, requiring candidates for speaker of the house of representatives to file certain reports and register as political committees. Public
Affairs Committee. Vote 3-0. Ought to pass with amendment, Senator
Disnard for the committee.

2002-3156S
03/09

Amendment to HB 1314
by replacing section 3 with the following:
3 Effective Date. This act shall take effect upon its passage.

Amend

the

bill

SENATOR DISNARD: I rise to recommend on behalf of the Public Affairs
Committee that HB 1314 ought to pass as amended. House Bill 1314 recandidates for Speaker of the House to file sworn itemized statefinancial disclosure. This is truly a bipartisan bill with sponsors from the Republican, Democrat and Libertarian parties. It passed the
House consent calendar without debate. The members of the House believe that it is critically important to hold their Speaker to the same standard of accountability. The amendment to the bill merely changes the
effective date to 'upon passage' so that it will apply to the upcoming election. For these reasons, the committee voted 4-0 that this bill ought to pass
as amended. Thank you.
quires

all

ments with

Amendment adopted.
Ordered to

third reading.

HB 1415, relative to removing certain extensions for abatement decisions,
replies and appeals in a year of property revaluation. Public Affairs Committee. Vote 3-0. Ought to pass, Senator Disnard for the committee.

SENATOR DISNARD: I rise to recommend on behalf of the Public AfCommittee that HB 1415 be voted ought to pass. Legislation was

fairs

enacted in 1991 to extend timelines for the date of decision reply and
appeal that towns must abide by for abatement cases. These extensions
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are no longer necessary for many reasons. The most significant reason
that many towns no longer do entire revaluations at once and would
rather work on a partial revaluation. There have also been changes at
the Board of Tax and Land Appeals that have helped cut down on backlog. For these reasons, the committee voted 3-0 that HB 1415 ought to
pass and I encourage the Senate to do the same thing. Thank you.
is

Adopted.

SENATOR BELOW: At the moment I

don't wish to offer an amendment,
would like to ask if a bill could be laid on the table, if someone else
would make that motion, because Representative Patten in the House
approached me over a couple of technical corrections looking for a vehicle. I have checked with Senator Roberge, and Senator Burns is the
Senate sponsor of this bill, this may be an appropriate vehicle.

but

I

Senator Barnes moved to have HB 1415, relative to removing certain
extensions for abatement decisions, replies and appeals in a year of property revaluation, laid on the table.

Adopted.

LAID

ON THE TABLE

HB

1415, relative to removing certain extensions for abatement decisions, replies and appeals in a year of property revaluation.

HB

1107, establishing a committee to study the telephone policies for
juveniles under the care of the department of youth development services.
Public Institutions, Health and Human Services Committee. Vote 3-0.
Ought to pass. Senator McCarley for the committee.

SENATOR MCCARLEY: This is a study committee that should require
one meeting. The Department of Youth Development Services is under
contract with the Department of Corrections for its telephone services.
The contract requires that all outgoing calls be collect calls. At the YDC,
youths tend to call their families more often than their lawyers. If the
goal is to reunify and rehabilitate then this contract is not in the best
interest of our children. We heard that the parties involved could resolve
the issues in a very short period and we recommend ought to pass.
Adopted.

Ordered to third reading.

HB

1109, establishing a commission to study problems related to the
delivery of local assistance. Public Institutions, Health and Human Services Committee. Vote 3-1. Ought to pass with amendment. Senator

O'Hearn

for the

committee.

2002-3153S
05/10

Amendment
Amend

to

HB

1109

section 2 of the bill by replacing subparagraph I(k) with the

fol-

lowing:
(k)

One representative

of the

New Hampshire Community Action

Program, appointed by that organization.

Amend

by replacing section 5 with the following:
shall report its findings and any recommendations for proposed legislation to the speaker of the house of representatives, the senate president, the house clerk, the senate clerk, the governor, and the state library on or before November 1, 2003.
the

5 Report.

bill

The commission
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SENATOR O'HEARN:

Welfare laws in the state have remained rela200 years. A key difference in our population
over that time has been mobility. Communication and coordination between large towns who offer the bulk of local assistance in New Hampshire and small towns who are scrambling to support their safety nets,
require attention at the local level. House Bill 1109 will create a commission of local stakeholders, including the Council of Churches, the
Coalition Against Domestic and Sexual Violence and the New Hampshire
Municipal Association to name a few. The commission will recommend
ways to ensure less duplication of efforts and more effective intercommunity approach. The committee adopted an amendment extending the
reporting date to November 1, 2003. The committee recommends ought
to pass as amended.
tively

unchanged

for over

Amendment adopted.
Ordered to

third reading.

HB 1139, allowing the governor to enter into reciprocal international child
support agreements. Public Institutions, Health and Human Services
Committee. Vote 5-0. Ought to pass with amendment, Senator Wheeler
for the committee.

2002-3208S
05/09

Amendment
Amend

the

AN ACT

title

to

of the bill by replacing

HB
it

1139
with the following:

relative to international reciprocal child support agreements.

Amend the bill by replacing section 1 with the following:
1 New Paragraph; Support of Dependent Children; International Reciprocal Child Support Agreements. Amend RSA 161-B:3 by inserting

V

after paragraph
the following new paragraph:
VI. Consistent with federal law and any international treaty or convention to which the United States is a party and that has been ratified

by the United States Congress, the commissioner may, on approval by
and with the cooperation of the governor, pursue negotiations and enter into reciprocal agreements with a foreign country or a political subdivision of a foreign country to establish and enforce child support obligations. As a prerequisite to entering into a reciprocal agreement with
this state, the foreign country or political subdivision shall have enacted
laws or established procedures for the issuance and enforcement of support orders that are substantially similar to fundamental due process
rights afforded to the citizens of this state, including personal and subject matter jurisdiction, notice, and an opportunity to be heard.

2002-3208S

AMENDED ANALYSIS
allows the commissioner of the department of health and human services, with the approval and cooperation of the governor, to enter into reciprocal child support agreements with foreign countries that
provide similar due process rights to those afforded to the citizens of this

This

bill

state.

This

bill

was requested by the department

of health

and human

ser-

vices.

SENATOR WHEELER: Two years
states with the authority to set

ago the federal government provided
child support enforce-

up international
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ment agreements. However, no specific entity was given this authority,
and as the federal law simply read "the state". House Bill 1139 will allow the governor to make these agreements, the great majority which
will be with Canadian authorities. The committee adopted an amendment stipulating that agreements will be made only with governments
which share similar due process laws. We recommend ought to pass as

amended. Thank you.

Amendment adopted.
Ordered to

third reading.

HB

1182, establishing a committee to study the development of home
and community-based long term supports for the elderly and adults with
disabilities. Public Institutions, Health and Human Services Committee.
Vote 5-0. Ought to pass. Senator McCarley for the committee.

SENATOR MCCARLEY: Senate Bill 409 sunsets in 2003 and this committee will basically allow us to start to prepare for life after SB 409.
The study looks at the Medicaid reimbursement system as well as it
examines changes in the delivery of care. The bill is timely because the
federal government is also considering a more flexible healthcare waiver
policy. House Bill 1182 should help to make a smooth transition next
year.

We recommend

ought

to pass.

Adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Cohen moved to have HB 1172, relative to the adoption of rules
for certain wetland permits, taken off the table.

Adopted.

HB

1172, relative to the adoption of rules for certain wetland permits.

Senator Cohen withdrew his earlier floor amendment (#3321)
SENATOR FERNALD: Senator Francoeur, have we figured out whether
the bill that is currently before us is session law or an RSA?

SENATOR FRANCOEUR:

It is

session law.

I

talked to the drafter down-

stairs in Legislative Services.

SENATOR FERNALD: So paragraph G where it says that "docks could
be installed in a manner which complies with this chapter" what is it
referring to?

SENATOR FRANCOEUR: They

told

goes into the book in that chapter.

me

It is

that when they do the laws it
session law instead of an RSA.

SENATOR FERNALD: So wouldn't this Section Four, because it is the
only part that isn't RSA, wouldn't that be a separate chapter in the session law?

SENATOR FRANCOEUR:

I think Senator Fernald, if you need an exthe bill is a session law and how they formulate
the books, that you are going to have to talk to Legislative Services. The
question was "is it session law or an RSA"? I asked them the question
and they said that it was a session law.

act explanation on

how

SENATOR FERNALD: My question is really this. The dock has to be
installed in a manner that complies with this chapter. Then you have
to figure out what are the requirements of this chapter? I don't think
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that we have any idea, because I think that the chapter is just what we
see in front of us, and there are no requirements other than you have
to get a permit. Do you know of any requirements that would apply to
this dock or could it be simply anything that you apply for as long as it
is no wider than six and no longer than forty feet?

SENATOR FRANCOEUR:
is

the same thing that

plication.
it

That

is

what

My

right here.
understanding is that it
in the seasonal docks. It is the same apthe rules section is going to deal with. That is why
It is

we use

says, "they shall adopt rules".

SENATOR FERNALD:

think that this is still a bad idea. I look at this
look at page 14 of the calendar. You can put in
an application to the Department of Safety saying that you want to put
in a 40' dock. It is going to be in 20' of water, out at the deepest point, it
is going to be made out of cement and stone, it is going to be there for
the rest of time, and safety is going to rubber stamp it. You are going to
get it back in a week, and this idea that they are going to look at impact of wetlands and unreasonable adverse affect on the environment,
ain't going to happen. So if you just want a rubber stamp at Safety so
that everyone can put in their docks, no matter what they are, how big
they are, as long as they are within the 40', what they are made of, what
have you, in a swamp, on a lakeshore, whatever, vote for this. But if you
think that we have a Department of Environmental Services for a reason, and we have wetland laws for a reason, then you should vote against
this bill because this makes no sense at all.
stuff.

I

invite

you

I

all to

SENATOR FRANCOEUR: This does the same thing that we do today in
DES with their permits only we are shifting it over to the Department
of Safety. There isn't a difference. A dock is a dock. The same application that they are using, so there isn't this gigantic change here.

SENATOR LARSEN:
Department

Senator Francoeur,

why

are

we putting

it

in the

of Safety?

SENATOR FRANCOEUR: The Department of Safety has people that
are on the water already. They have their Marine Patrol. They are already out there. They are the ones that deal with the mooring permits
and all of that stuff, they deal with the environment. If you pull out
the mooring section it talks about the environmental impacts and the
moorings and their locations. The Department of Environment Services
came in and said that these are not a big... as long as they meet these
criteria, they are not a big impact, it is the same thing that we use on
their form now, only we are moving it to the Department of Safety,
which is out there and which is dealing with it all of the time. They
are the ones who get most of the calls right now because people think
that because they are out there on the water that they are the ones that
enforce it.
SENATOR LARSEN: The

fees language... you may have a floor amendcoming, but the way that it reads in this amendment
in the calendar, it says that the fees will be collected by the Department of Safety, by expanding by the Department of Environmental

ment which

is

Services.

SENATOR FRANCOEUR:
with the fees

when

it is

I

will be offering a floor amendment to deal
for further amendment.

open

Senator Francoeur offered a floor amendment.
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2002-3283S
06/09

HB

1172
Floor Amendment to
the bill by replacing section 4 with the following:
4 Special Permit Docks; Department of Safety.
L Notwithstanding any other provision of law, the department of
safety may grant special permits to install docks on any lake or pond.
Special permits obtained under this section shall be exempt from the
permitting requirements of RSA 482-A. To qualify for a special permit
under this section, the dock shall be:
(a) The only structure on the frontage.
(b) Configured to be narrow, rectangular, and erected perpendicular to the shoreline.
(c) No more than 6 feet wide, and no more than 40 feet long if
the waterbody is 1000 acres or larger, or no more than 30 feet long
on waterbodies that are less than 1000 acres in size.
(d) Located on a parcel of land that has 75 feet or more of shoreline frontage.
(e) Located at least 20 feet from an abutting property line or imaginary extension of the property line over the water.
(f) Constructed in an area that results in no impact to wetlands
along or adjacent to the shoreline.
(g) Installed in a manner which complies with this chapter.
(h) Installed in a manner which does not present an unreasonable
adverse effect on the environment.
(i) Installed in a manner which does not constitute a hazard to
public safety or unreasonably interfere with other recreational uses of
the water.
II. The commissioner of the department of safety shall adopt rules,
pursuant to RSA 541-A, relative to the application process, submission of
plans, granting or denying of special permits, and the establishment of
any other reasonable fees to be charged for filing applications for special
permits under this subdivision.

Amend

SENATOR FRANCOEUR: During the testimony in the Environment
Committee the Department of Safety spoke that they could do this and
that they could do this without the money. The didn't need the fees, so we
could take them out. So that is exactly what this amendment does. It says
that they will absorb it. They said that it is not a big deal, they are already doing all of the mooring stuff, they are on the lakes and they don't
need it. The Department of Environmental Services said it is like a $7,500
number to them a year and it isn't a big item and it is not a money maker
for

them.

SENATOR

MCCARLEY: Senator Francoeur, so if they didn't need the
fees to help out occasionally, do I assume that the Department of Safety
currently has plenty of people sitting around with not enough to do on
their hands so they have time for the next two summers at least to go
out and approve dock permits and review the forms and we just assume
that they don't need the 16 people that we heard about in Fiscal Committee today or whatever the number was?

SENATOR FRANCOEUR: I am making it real easy for the Fiscal Committee because there will be no fee in this. The reason is that they already have an individual who does all of the mooring stuff.
SENATOR MCCARLEY:
all

of the permits?

Is

that the

same person that

is

going to handle
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SENATOR FRANCOEUR:
They

requested.
they have.

There are about 150 permits a year that are
said that they can handle that with the staffing that

SENATOR MCCARLEY: I guess that I was remembering that two weeks
DES was overburdened and it doesn't sound hke there

ago we heard that
that
dened.

is

much work

involved anyway.

I

guess they weren't that overbur-

Amendment adopted.
SENATOR FERNALD: I rise to speak on this bill before it is ordered to
third reading. What I want to actually do is to answer Senator Larsen's
Floor

question. Her question was "why are we shifting this over to the Department of Safety"? The answer is that they have a rubber stamp that works
real fast over there.

Recess.

Out of Recess.

on ordering to third reading.
A roll call was requested by Senator Francoeur.
Seconded by Senator Barnes.
The following Senators voted Yes: Burns, Johnson, Boyce, Below,
Question

is

McCarley, Flanders, Disnard, Roberge, Eaton, O'Hearn, Pignatelli,
Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott, Klemm,
Hollingworth, Cohen.
The following Senators voted No: Gordon, Fernald, Wheeler.
Yeas: 20

-

Nays: 3

Adopted.

Ordered to

third reading.

HB

1251, relative to the use of mercury amalgam fillings by dentists.
Public Institutions, Health and Human Services Committee. Vote 5-0.
Ought to pass with amendment, Senator Wheeler for the committee.

2002-3207S
10/01

Amend RSA

Amendment to HB 1251
317-A:38 as inserted by section 1 of the

bill by replacing it
with the following:
317-A:38 Mercury Amalgam; Information. A dentist shall present patients having dental restorative procedures with a standardized pamphlet developed by the board in consultation with the department of
health and human services regarding the risks and benefits of dental
materials, including mercury amalgam, and shall discuss with the patient the choices of restorative dental materials prior to their use.

Amend the bill by replacing sections 3 and 4 with the following:
3 New Paragraph; Environmental Services; Mercury Amalgams. Amend
RSA 485-A:4 by inserting after paragraph XVII the following new paragraph:
XVIII. To establish rules for the use in dental offices of environmentally appropriate separator equipment and practices for amalgam waste
to trap, remove, and recycle, mercury, and for the use of amalgam substitutes

where

feasible.

SENATE JOURNAL
4
ter

10

APRIL 2002

699

New Paragraph; Rulemaking. Amend RSA 485-A:6 by inserting afparagraph XII the following new paragraph:
XIII. The disposal of dental office waste under RSA 485-A:4, XVIII.

2002-3207S

AMENDED ANALYSIS
requires dentists and the department of health and human
services to provide information on restorative dental materials, and requires the department of environmental services to adopt rules for the
disposal of mercury amalgam waste in an environmentally-appropriate manner.

This

bill

SENATOR WHEELER: House Bill 1251 addresses the health and environmental risk posed by the mercury and amalgam fillings. It has
two parts: First being that a dentist shall give printed material regarding the risk and benefits of dental materials including mercury
amalgam to any patient having a dental restorative procedure. The
second part requires dental offices to use environmentally appropriate disposal methods for amalgam waste. This bill is the result of a
lot of work and a lot of compromise. I think that it may still be a work
in progress. I believe Senator Johnson has a floor amendment. Is that
the case Senator Johnson?
SENATOR JOHNSON: Yes.
SENATOR WHEELER: Therefore

I

urge that the

full

Senate adopt this

and then also vote in favor of the floor amendment that Senator
Johnson will bring forward. Thank you.
bill

Amendment adopted.
Senator Johnson offered a floor amendment.

2002-3371S
10/03

Amendment to HB 1251
XVIII as inserted by section 3 of the

Floor

Amend RSA 485-A:4,

bill

by replac-

ing it with the following:
XVIII. To establish rules for dental offices relative to the use of environmentally appropriate disposal equipment for amalgam waste to trap
and dispose of mercury.

SENATOR JOHNSON: I rise to offer this floor amendment which is a
very simple floor amendment. It really kind of word-smithing section
three of the bill, XVIII where are just saying to establish rules for dental offices relative to the use of environmentally appropriate disposal of
equipment for amalgam waste, to trap and dispose of mercury. Everyone agrees to this language Mr. President.
SENATOR BARNES:

Senator Johnson, what

is

this going to cost to the

local dentist to do this?

SENATOR JOHNSON:

It's

where from perhaps $500

discretionary on their part; it can run anyequipment and up. So it is up to

for a piece of

their discretion.

SENATOR BARNES: The only reason that I raise that question I guess
not that I am against what you are trying to do, but I sat in a com-

is,

mittee hearing this morning in

Ways and Means and we were

told

how
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unbusiness friendly we are and how we are sticking it to businesses.
Here again we are sticking it to the local dentist, aren't we? The little

guy that is just trying
on them again?

make

to

a living out there,

we

are putting this

SENATOR JOHNSON: As
one concerned,

I

believe,

I said earlier, this was agreed upon by everyand that includes the Dental Committee.

SENATOR BARNES: Thank you Senator Johnson.
SENATOR GATSAS: Senator Johnson, line nine of the amended version
House Bill - it says that "the board may adopt rules" and not "shall".
think that we have been catching this quite a bit. I would like to see this
bill tabled so that we can fix that.
of the
I

Senator Boyce moved to have HB 1251, relative to the use of mercury
amalgam fillings by dentists, laid on the table.

Adopted.

LAID ON THE TABLE
HB 1251, relative to the use of mercury amalgam fillings by dentists.
HCR 28, urging increased federal funding for quality breast cancer re-

search. Public Institutions, Health and Human Services Committee.
Vote 4-1. Ought to pass with amendment. Senator Wheeler for the committee.

2002-3211S
01/09

Amendment

to

HCR 28

Amend the

resolution by replacing the third paragraph after the resolving clause with the following:
Guaranteeing access to quality breast cancer early detection and treat-

ment

for all

women; and

SENATOR WHEELER: House

Concurrent Resolution 28

is

brought

for-

ward

in the spirit of a national petition drive led by the National Breast
Cancer Coalition to make breast cancer history. The bill, in its original
form, and as amended by the Senate Public Institutions, Health and

Human

Services Committee,

is

the exact language being circulated na-

We urge your support of this. Thank you.
SENATOR BOYCE: I just wanted to speak up. I am the one that voted
against this in committee. My reason for voting against that was that I

tionally.

asked the question of the other members whether it would be appropriate to add to this urging federal funding for breast cancer research to
include that it also cover prostate cancer research. I was told emphatically, no; therefore, I voted emphatically no. Thank you.

SENATOR MCCARLEY:

Having earlier voter, I believe it was a roll call,
have lost track, on another issue that seemed to have something to do
with men's and women's issues, I would like a chance to respond serving on the committee with Senator Boyce, that there was not an emphatic no. There was a belief that because this legislation... the wording
in this bill is tracking exactly what a national movement and petition
being submitted to congress, and that we would be the first state to be
putting in exact language, a resolution, about this issue that would be in
I

line

the

with the national petition, that we felt that it was best to try to be
the nation to send this language as a resolution tracking that

first in
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petition to Washington. The committee also said, I beheve, to a person,
that if we wanted to develop immediately, a resolution specific to funding for prostate cancer, everyone on that committee would be delighted
to sign on and put it through. So to me, that is a different than an emphatic no, so I felt a need to clarify, just a little bit, the action of the
committee. Thank you.

Amendment adopted.
Ordered to third reading.

HB

1148, naming the state office complex on Hazen Drive in the city of
Concord the Meldrim Thomson State Office Complex and naming New
Hampshire route 25A from Wentworth to Orford the Governor Meldrim
Thomson Scenic Highway. Transportation Committee. Vote 5-0. Ought
to pass with amendment, Senator Gordon for the committee.

2002-3105S
04/03

HB

Amendment to
1148
the bill by replacing section 3 with the following:
3 Signage. The design, construction, and installation of any signage or
other markers required under this act shall be approved by the department of transportation.

Amend

SENATOR GORDON:

This bill does just as has been stated. It would
the state office complex on Hazen Drive, in the city of Concord, the
Meldrim Thomson State Office Complex in honor of the former governor.
It would also name route 25A which goes from the town of Wentworth over
the mountain, Mount Cube, to Orford, the Governor Meldrim Thomson
Scenic Highway. I had the great privilege of having Governor Thomson
as my constituent for seven years until the time of his death. In fact, one
of the first times that I got to meet him was when I stopped at his house
and found my competitors signs on his lawn. But Governor Thomson was
always very kind, very gracious and always a gentlemen. The one thing
that impressed me most about the governor was a story actually that I
heard his son Peter tell about when he decided to run for governor. He
was actually on his farm on Mount Cube and he was riding around on his
tractor and he got down off of the tractor and went over and saw his son
and said, "I think that I am going to run for governor", then he went in
and explained that to his wife Gail that that is what he was going to do.
It took him a couple of tries, but ultimately he did just that. The one thing
that I think that we can take some pride in about Governor Thomson, is
that we are the kind of state where somebody, a person who is a farmer
for the most part, who is working the farm, can get an idea and say, "I
want to be governor" and can work hard, go out and meet the people, and
then actually become governor of the state of New Hampshire. That says
something very great about the state. Not only that, he did become governor, but the people of this state liked him. They liked him well enough
for him to become the second governor in the modern New Hampshire
history to serve three terms, after Governor King, who served three terms,
then Governor Thomson served three terms, ultimately defeated for his
fourth term. One of the things that he did when he was in office was that
he recognized that there was a need for additional office space. One of the
things that he accomplished during his tenure, during his three terms was
to make sure that there was adequate space for state expansion and the
construction of buildings up on the heights. So the naming of the office
complex on the heights, after Meldrim Thomson is a fitting tribute to

name
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Governor Thomson. The other thing that I take some pride in, in knowing Governor Thomson was that he was his own person. I know lots of
people are sometimes critical of him in sajdng that some of the things that
he did seemed to be eccentric at times, but the way that I look at it is that
he was his own person, he made up his own mind. He didn't do what was
politically correct all of the time, he did what he thought was in the best
interest of the people and the best interest of the state. The people supported him for three terms. So I think that this is a fitting tribute. I ask
you to support the bill unanimously. Thank you for your consideration.

Amendment adopted.
Senator Larsen offered a floor amendment.

2002-3171S
04/10

Floor Amendment to

Amend

the

title

of the bill by replacing

it

HB 1148
with the following:

AN ACT naming

the state office complex on Hazen Drive in the city
of Concord the Meldrim Thomson State Office Complex, nam-

New Hampshire route 25A from Wentworth to Orford the
Governor Meldrim Thomson Scenic Highway, and naming a

ing

portion of the New Hampshire hospital campus in the city of
Concord as the Hugh Gallen State Office Complex.

Amend the

bill by inserting after section 2 the following and renumbering the original sections 3-4 to read as 4-5, respectively:
3 Hugh Gallen State Office Complex. The portion of the New Hampshire state hospital campus which has been converted to offices located
on Pleasant Street in the city of Concord and is currently known as the
"state office park south" is hereby named the Hugh Gallen State Office
Complex in honor of former governor Hugh Gallen. A suitable marker
may be erected or placed at the site.

Amend

the bill by replacing section 4 with the following:
4 Signage. The cost of design, construction, maintenance, and installation of any signage, replacement signage, or other markers required
under sections 1-3 of this act shall not be a charge to the state. However,
the design, construction, and installation of any signage or other markers required under sections 1-3 of this act shall be approved by the department of transportation.

2002-3171S

AMENDED ANALYSIS
This

bill:

I. Names the state office complex on Hazen Drive in the city of Concord the Meldrim Thomson State Office Complex.
II. Names New Hampshire route 25A from Wentworth to Orford the
Governor Meldrim Thomson Scenic Highway in honor of former gover-

nor Meldrim Thomson.
a portion of the New Hampshire hospital campus in the city
which has been converted to offices and is known as "state
office park south" as the Hugh Gallen State Office Complex.
SENATOR LARSEN: I have debated how to address HB 1148 because
the city of Concord is the location for the state office complex that will
be named in Mel Thomson's name. This bill also includes a very appropriate naming of route 25A from Wentworth to Orford and Governor
III.

Names

of Concord

SENATE JOURNAL

10

APRIL 2002

703

Thomson's name and a Scenic Highway to boot, but I think that all of
us may recognize that former Governor Thomson was a quality man, a
gentlemen and one whom people said was very personable. Is it appropriate that the city of Concord highlight one governor's name above all
others? We don't have other complexes currently named for other governors. We don't have other buildings. I suppose there are some. There
are some streets named after governors in Concord. It is interesting to
me that the city of Concord will, on a daily basis, drive by large signs, I
assume, naming Hazen Drive as Meldrim Thomson State Office Complex, with many, many signs that guide us in the right direction. But
Governor Thomson, as we know, besides being a gentlemen, was also a
fairly controversial governor. He professed a great love of the U.S. Constitution but he didn't always live up to the principles of them. He professed his support for the constitution as we all do, he ignored the right
to protest by those people who protested the nuclear power plant. He in
fact, sent the National Guard to arrest those people who were protesting. While he may have favored equality among people, he posed as a
hero in his own mind. Prime Minister John Vorster of South Africa who
was a supporter of apartheid. He forbid women working in his administration from using "Ms" as part of their name. He tried to snoop in the
tax records of tax opponents. In fact, he, I heard today that he assigned
a state trooper to follow someone in this chamber currently serving in
the Senate because he disagreed with that senator. So while he did endear himself to many people and was elected three times, there were
parts that some people have trouble honoring in his record. Rather than
to seek not to proceed with this bill, I decided that in the spirit of
compromise, that I would suggest a floor amendment which also honors Hugh J. Gallen. The floor amendment adds to the Meldrim Thomson
State Office Complex, language which states that a portion of the New
Hampshire hospital campus in the city of Concord would be the Hugh
Gallen State Office Complex. This is appropriate because during Hugh
Gallen's administration he deinstitutionalized not only Laconia residents
of the mental hospital there, but also he deinstitutionalized, or began
the deinstitutionalization of people who were in the state mental hospital located here in Concord, in fact, the new location of what I hope
will be the Hugh Gallen State Office Complex. I worked for Hugh Gallen.
I know him to be a gentleman. I spoke to Senator Burns about his recollection of

Hugh

Gallen.

He

stood for a lot of what

many

people in

Concord agreed with and it is fitting that the social service complex
would be named after Hugh Gallen as we proceed to name the Meldrim
Thomson Complex on Hazen Drive. I ask for your support for this
amendment in the spirit of cooperation and bipartisanship. If we are
going to name one complex in this city, we should probably name both
in one fell swoop and honor both who served the people of the state
in the way that they knew best. So I ask for your support for this

amendment.

SENATOR BARNES:

I have to be careful of how I say this, I guess. It has
guess that I will start off saying that I am sorry that
we call for a roll call on the Mel Thomson one, because one Senator said
no and 23 said yes. I am disappointed that we didn't have unanimous on
that, but by saying that, I am also going to say that I am going to vote
for the Hugh Gallen amendment and I am not going to stand up here and
pick him apart on what his faults were as was done to Governor Thomson.
I think that it was very inappropriate to have that happen. I am not going to pick Governor Gallen apart and criticize things that he did that

been a long

day.

I
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I am going to vote for it and I hope that
vote for it, on a roll call, and I am going to
a 24-0 support even though our Republican

everybody didn't agree with. So

my Repubhcan
ask

for

it,

colleagues

and we

got a 23-1 vote.

all

show

will

Thank

you.

SENATOR EATON: I am surprised with this amendment. I am surprised
at the timing that it is coming in, because in Transportation it is known
that there is a bill that had an amendment to do exactly what this says
and the bill, as an amendment on a bill, we actually took out the original part of the bill, so the amendment is the bill to name that. That was
going to be voted on or execed out on Tuesday. I am very pleased to support the amendment, I am just surprised at the timing.

SENATOR PRESCOTT: I would like to say that I have not been so embarrassed as today on the speech by my good Senator, Senator Larsen. I
hope that disparaging words about a person who has been deceased, who
gave a lot to this state, could be stricken from the record because I think
that it was a mistake. I would like to make that request. Thank you.

SENATOR MCCARLEY: I just wanted to follow up on Senator Eaton's
comments, that while that action was taken in Transportation which I
certainly supported, certainly there was another half of that bill, which
had some controversy associated with it, that came from the House. So
with the mood of what people referred to as "belts and suspenders" relative to this, I would hope that we would support putting this language
on this bill because it is possible that the other bill, which had another
part to it, could run into trouble in the House.
SENATOR GORDON:
the

amendment tends

I support the amendment and what
The committee amendment... when the bill

Mr. President,
to do.

came to us from the House, it said that the cost of the design, construcand installation wouldn't be borne by the state. So the amendment
that you passed when we did the bill, said that if we were going to be
honoring somebody, the state ought to be picking up that cost and not
tion

the family. So the amendment that you have adopted already, said that
the state would pick up the cost. This amendment which we have, which
I agree with the amendment and the purpose of the amendment, goes
back to the original signage which says that there will be a cost and the
state is not going to pay the cost which I don't think is right. So what I
am going to ask you to do, is to table this. We will do a new amendment
to do what Senator Larsen wants to do and then take care of that tomorrow if that is alright with everybody, if somebody wants to make a motion to table.

Senator Flanders moved to have HB 1148, naming the state office
complex on Hazen Drive in the city of Concord the Meldrim Thomson
State Office Complex and naming New Hampshire route 25A from
Wentworth to Orford the Governor Meldrim Thomson Scenic Highway, laid on the table.

Adopted.

LAID ON THE TABLE

HB

1148, naming the state office complex on Hazen Drive in the city of
Concord the Meldrim Thomson State Office Complex and naming New
Hampshire route 25A from Wentworth to Orford the Governor Meldrim
Thomson Scenic Highway.
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TAKEN OFF THE TABLE
Senator Johnson moved to have HB 1251, relative to the use of mercury
amalgam fillings by dentists, taken off the table.

Adopted.

HB

1251, relative to the use of mercury

amalgam

on the floor amendment
Amendment adopted.

(#3371).

Question
Floor

is

Ordered to

fillings

by dentists.

third reading.

Senators Barnes, Francoeur and Hollingworth are in opposition to

HB

1251.

HB

1164, renaming Hill's Bridge in the town of Lee as the Captain
Reuben Hill Bridge. Transportation Committee. Vote 4-0. Ought to pass
with amendment. Senator Gordon for the committee.

2002-3109S
04/09

Amendment
Amend

the

AN ACT

Amend
3
to

title of

the

bill

to

by replacing

HB
it

1164
with the following:

renaming Hill's Bridge in the town of Lee as the Captain Reuben
Hill Bridge and naming the bridge over the Connecticut River
between Woodsville, New Hampshire and Wells River, Vermont
the New HampshireA^ermont Veterans Memorial Bridge.

the

bill

by replacing

all after

section 2 with the following:

The New HampshireA^ermont Veterans Memorial Bridge. Pursuant

RSA

4:43, the renovated arch bridge over the Connecticut River be-

tween Woodsville, New Hampshire and Wells River, Vermont shall be
named the New HampshireA^ermont Veterans Memorial Bridge. A suitable marker may be placed on the New Hampshire side of the bridge.
4 Signage. The cost of design, construction, maintenance, and installation of any signage, replacement signage, or other markers resulting
from this act shall not be a charge to the state.
5 Effective Date. This act shall take effect 60 days after its passage.
2002-3109S

AMENDED ANALYSIS
Bridge in the town of Lee as the Captain Reuben
Hill Bridge. It also directs the commissioner of the department of transportation to erect a historic marker at the site of the Captain Reuben Hill
Bridge. The bill also names the bridge over the Connecticut River between
Woodsville, New Hampshire and Wells River, Vermont the New Hampshire A^ermont Veterans Memorial Bridge.
This

bill

renames

Hill's

SENATOR GORDON: House Bill 1164 renames the "Hill's Bridge" in the
town of Lee the "Captain Reuben Hill Bridge" in order to more accurately
reflect the history surrounding this important landmark. The bridge dates
back to 1750 and was originally operated as a toll bridge by Captain Hill.
The Transportation amendment also names a bridge over the Connecticut River between Woodsville-Wells River, "The New HampshireA^ermont
Veterans Memorial Bridge" in honor of all those who have served our
country. The Transportation Committee recommends that HB 1164 be
adopted as amended and invites your support. Thank you.
Amendment adopted.
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third reading.

HB

1442, relative to eligibility for special number plates for former prisoners of war. Transportation Committee. Vote 5-0. Ought to pass, Senator Flanders for the committee.

SENATOR FLANDERS: House

Bill

1442

is

relative to eligibility for spe-

number plates for former prisoners of war. Currently, military persons who have been imprisoned for 30 days or more only qualify for the
POW license plates. This hearing was held and we didn't feel that it made
any difference whether it was 10 days or 110 days. We are sure that the
cial

was difficult and that they all deserve this special recognition. House
1442 removes the 30 days requirement. The Senate Transportation
Committee unanimously recommends that HB 1442 ought to pass and
asks your support. Thank you.

ordeal
Bill

Adopted.

Ordered to

third reading.

HB

1166, relative to alcoholic product advertising. Ways and Means Committee. Vote 4-0. Ought to pass. Senator Barnes for the committee.

SENATOR BARNES: House Bill 1166 will allow vendors to set up lighting enhancements for high-end distilled liquors within their businesses.
Currently New Hampshire law prohibits most lighting of any kind inside and out for all types of liquor. The bill represents a reasonable compromise between vendors and distributors. The committee recommends
ought to pass.

Adopted.

Ordered to third reading.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that all bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and Amendments, and that
when we adjourn, we adjourn to Thursday, April 11, 2002 at 10:15 a.m.

Adopted.

LATE SESSION
Third Reading and Final Passage
209-FN, relative to original and youth operators' licenses.

HB
HB 439-FN-A, establishing a position of septage coordinator and making an appropriation therefor.

HB

522-L, establishing discretionary preservation easements for preserving historic agricultural structures.

HB 673, relative to a net asset qualification for the elderly property tax
exemption

for

married persons.

SENATE JOURNAL

10

APRIL 2002

707

HB 701, relative to municipal limitation of renewable energy systems.
HB 1104, establishing the Danny Carswell Memorial Patrol Shed in the
town

of

Merrimack.

HB

1107, establishing a committee to study the telephone policies for
juveniles under the care of the department of youth development services.

HB

1109, establishing a commission to study problems related to the
delivery of local assistance.

HB

1111, establishing a committee to study regulation
and orders.

and procedures

for lake level investigations

HB
HB
HB

1121, relative to capital improvement committees.
1133, regulating intrastate fresh pursuit.
1139, allowing the governor to enter into reciprocal international

child support agreements.

HB

1151, establishing a commission to
of civic education in New Hampshire.

examine and assess the status

HB

1153, establishing a committee to study the jurisdiction of the board
of manufactured housing, and relative to addressing the location of the
records of the board of manufactured housing.

HB 1164, renaming Hill's Bridge in the town of Lee as the Captain Reuben
Hill Bridge.

HB
HB
HB

1166, relative to alcoholic product advertising.
1172, relative to the adoption of rules for certain wetland permits.

1182, establishing a committee to study the development of home
and community-based long term supports for the elderly and adults with
disabilities.

HB
to

1184-FN, permitting the department of health and
use the National Medical Support Notice.

HB
HB
HB

human

services

1201, relative to charitable trust customer data.

1215, relative to county delegations.
1220, relative to assisted living residences and housing for older per-

sons.

HB 1225, relative to disclosure of referral restrictions.
HB 1247, establishing a study committee to review the impact on revenue
flows to municipalities from lands being bought by federal, state, and
other public agencies from private entities for conservation purposes.

HB 1251, relative to the use of mercury amalgam fillings by dentists.
HB 1252, relative to the membership of the wetlands council.
HB 1254, relative to the budget preparation procedures of municipalities.
HB 1285, relative to the applicability of the stalking statute to minors.
HB 1310, relative to the city of Manchester's contributory retirement
system.

HB

1314, requiring candidates for speaker of the house of representaand register as political committees.

tives to file certain reports

HB

1364-FN, requiring an accounting of dedicated funds in the budget-

ary process.
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HB 1367-FN, relative to the childhood lead poisoning prevention program.
HB 1422, establishing certain positions in the insurance department.
HB 1435, extending the reporting dates of certain study committees.
HB 1442, relative to eligibility for special number plates for former prisoners of war.

HB

1443, relative to liability for educational expenses incurred during
placement in certain department of health and human services facilities.
HCR 21, urging the state attorneys general and the Federal Trade Commission to enforce the Telemarketing Sales Rule and urging Congress to
adopt the Know Your Caller Act of 2001.
HCR 28, urging increased federal funding for quality breast cancer research.
In

recess.

LATE SESSION
Senator Francoeur moved that the business of the day being completed
that the Senate now adjourn until Thursday, April 11, 2002, at 10:15 a.m.

Adopted.

Adjournment.

April

11,

2002

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Reverend Arthur Savage, Senate Guest
Chaplain.

Almighty God, we come before You today with heavy hearts because of
violence in the Middle East and because of the ongoing war against terrorism. But we know we have to continue in our lives, we have to continue to do the work that is before us even if it is a great amount. We have
to meet the challenges of the day, but we ask for grace and mercy and
strength and wisdom in meeting these challenges. We ask Your blessing
Amen.
upon all the Senators and their work this day.
Senator McCarley led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS

HB

1298, relative to signage for the sponsor-a-highway program and
of the New Hampshire hospital campus which has
been converted to offices for state agencies and others, the Hugh Gallon
State Office Complex. Transportation Committee. Vote 2-0.

naming that portion

Ought

to pass with

amendment. Senator McCarley

for the com-

mittee.

2002-3353S
06/09

Amendment
Amend

the

AN ACT

title

of the bill

to
by replacing

naming that portion

of the

which has been converted
ers, the

Hugh

HB
it

1298

with the following:

New Hampshire

hospital

to offices for state agencies

Gallon State Office Complex.

campus
and oth-
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the enacting clause with the
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fol-

lowing:
1 Hugh Gallen State Office Complex. The portion of the New Hampshire state hospital campus which has been converted to offices for state
agencies and others, located on Pleasant Street in the city of Concord
and currently known as the "state office park south," is hereby named
the Hugh Gallen State Office Complex in honor of former governor Hugh
suitable marker may be erected or placed at the site.
Gallen.
2 Signage. The cost of design, construction, maintenance, and installation of any signage, replacement signage, or other markers required
under section 1 of this act shall not be a charge to the state. However,
the design, construction, and installation of any signage or other markers required under section 1 of this act shall be approved by the department of transportation.
3 Effective Date. This act shall take effect 60 days after its passage.

A

2002-3353S

AMENDED ANALYSIS
This bill names a portion of the New Hampshire state hospital campus on Pleasant Street in the city of Concord, currently known as "state
office park south," the Hugh Gallen Office Complex in honor of former
governor,

Hugh

Gallen.

I had not actually had a chance to read my
had information that has changed since, so I will
do the best that I can with these remarks. Thank you. House Bill 1298
sought to regulate the sponsor-a-highway program that was adopted
by the Department of Transportation through an administrative rule

SENATOR MCCARLEY:

remarks because

I

process. Legislation sought to prohibit the use of logos, trademarks,
addresses, phone numbers and insignias that would have caused the
signs to be of a consistent color, text and font. As the Department of
Transportation saves thousands of dollars in cost to clean the interstate highways, the committee amendment deletes this regulatory
provision. The committee amendment... the rest of the bill therefore,
leaves in place, the naming of the State House Complex on Pleasant
Street after the late Governor Hugh Gallen and I would encourage us
therefore, to support this piece of legislation.

Recess.

Out of Recess.

on the adoption of the committee amendment.
A roll call was requested by Senator Barnes.
Seconded by Senator Burns.
The following Senators voted Yes: Burns, Gordon, Johnson, Boyce,
Question

is

Below, McCarley, Flanders, Disnard, Roberge, Eaton, O'Hearn,
Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No:
Yeas: 23 - Nays:

Amendment adopted.
Question is on the miotion of ordering to third reading.
A roll call was requested by Senator Disnard.
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Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, O'Hearn,
Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,
Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No: Pignatelli.
Yeas: 22 - Nays: 1
Ordered to third reading.

NOTICE OF RECONSIDERATION
Senator Francoeur served notice of reconsideration on HB 673, relative
to a net asset qualification for the elderly property tax exemption for
married persons.

TAKEN OFF THE TABLE
Senator Francoeur moved to have HB 1148, naming the state office
complex on Hazen Drive in the city of Concord the Meldrim Thomson
State Office Complex and naming New Hampshire route 25A from
Wentworth to Orford the Governor Meldrim Thomson Scenic Highway,
taken off the table.

Adopted.

HB

1148, naming the state office complex on Hazen Drive in the city of
Concord the Meldrim Thomson State Office Complex and naming New
Hampshire route 25A from Wentworth to Orford the Governor Meldrim
Thomson Scenic Highway.

SENATOR LARSEN: Senator Gordon, who will pay for cost of the signage?
SENATOR GORDON: With the committee amendment, the signage would
be paid for by the state. The design, construction and installation of any
signage or other markers required under the act would be approved by
the Department of Transportation.

SENATOR LARSEN:

Senator Gordon, when we just passed the
Gallon signage... will not be paid for by the state?

Hugh

SENATOR GORDON: I don't know the answer to that.
SENATOR EATON: I believe that it will be by the state.
SENATOR LARSEN: Senator Eaton, when I look at the language

of the
that we just passed, it clarifies that the signage will not be
paid for by the state. I would point out that I am not aware of any members of the Gallon family who are available to pay for it.

amendment

SENATOR EATON: Senator, this will be paid for by the state.
SENATOR WHEELER: Mr. President, we were just handed HB

1148 as

amended by the Senate. Is this what we are voting on now or is there
something that was in yesterdays calendar or passed out yesterday? I
would very much like to have the language in my hand of what we are
voting on, please?

SENATOR KLEMM
that

is

on your desk

(In the Chair): Senator Wheeler, the
the correct amendment.

SENATOR WHEELER:
it.

It

It says here... it doesn't mention who is paying for
has to be approved by the Department of Transportation,
being paid for is not included in what I am looking at.

says that

but how

it is

amendment

is

it
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Senator Francoeur moved to have HB 1148, naming the state office
complex on Hazen Drive in the city of Concord the Meldrim Thomson
State Office Complex and naming New Hampshire route 25A from
Wentworth to Orford the Governor Meldrim Thomson Scenic Highway, laid on the table.

Adopted.

LAID ON THE TABLE

HB

1148, naming the state office complex on Hazen Drive in the city of
Concord the Meldrim Thomson State Office Complex and naming New
Hampshire route 25A from Wentworth to Orford the Governor Meldrim
Thomson Scenic Highway.

HB 353-FN-A, relative to diversified agricultural development. Energy
and Economic Development Committee. Vote
Senator Below for the committee.

5-0.

Inexpedient to legis-

late,

SENATOR BELOW: This bill was to direct the Division of Agricultural
Development to develop a five-year plan for increasing the efficiency,
productivity and profitability of agricultural sectors. The Department of
Agriculture has now received a federal grant to prepare such a plan and
that grant has been approved by governor and council. Consequently, the
bill is no longer necessary and the prime sponsor, Representative Amy
Robb asked the committee to find it inexpedient to legislate.
Committee report of inexpedient

to legislate is adopted.

HB

718-FN, relative to renewable-energy-source electricity generation
and transition service. Energy and Economic Development Committee.
Vote 5-0. Ought to pass with amendment, Senator Below for the committee.

2002-3314S
03/04

Amendment
Amend the

bill

to

HB

718-FN

by inserting after section 5 the following and renumber-

ing the original sections 6-9 to read as 7-10, respectively:
6 Energy Efficiency Program; Efficient Renewable Energy Programs.
Amend 2001, 29:14 to read as follows:
29:14 Energy Efficiency Program; Efficient Renewable Energy Pro-

grams.
I. The

public utilities commission shall phase-in, as quickly as can
be effectively administered by Public Service Company of New Hampshire, an energy efficiency program for Public Service Company of New
Hampshire that is funded at a rate of $0.0018 per kilowatt-hour to be
allocated from the system benefits charge. The public utilities commission shall not decrease the amount of the system benefits charge allocated to low-income customers due to passage of this act.
//. Any restructured utility under RSA 374-F may, at its discre-

tion, propose an efficient renewable energy programs that would
yield results similar to cost-effective energy efficiency measures
and promote the benefits recognized in RSA 374-F:3, IX, and the
public utilities commission should give due consideration to such
programs. Such programs could be funded from a portion of the
system benefits charge currently dedicated to energy efficiency

programs.

SENATOR BELOW: This bill allows electric utilities to establish renewal
energy options as part of transition service. The bill clarifies current law
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by making it clear that the price of transition service shall include the
price of any renewable energy component for those customers who chose
it. The amendment allows any restructured utility to propose an efficient
renewable energy program which could be funded from a portion of the
systems benefit charge currently dedicated to energy efficiency programs.
Examples might include a ground source heat pump or solar hot water heater. The committee unanimously recommends ought to pass with

amendment.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

1349-FN-A, establishing a committee to study electric utility restructuring in the territory currently serviced by Connecticut Valley Electric

Company. Energy and Economic Development Committee. Vote
Ought to pass with amendment, Senator Below for the committee.

5-0.

2002-3317S
03/09

Amendment
Amend the

to

HB

1349-FN-A

by inserting after section 5 the following and renumbering the original section 6 to read as 8:
6 Electric Utility Restructuring; Restructuring Policy Principles; Timetable. Amend RSA 374-F:3, XV to read as follows:
XV. TIMETABLE. The commission should seek to implement full customer choice among electricity suppliers in the most expeditious manner possible, hut may delay such implementation in the service
territory of any electric utility when implementation would he
inconsistent with the goal of near-term rate relief or would otherwise not he in the puhlic interest. The pilot program established
in 1995, 272 should be consistent with this pace and not delay implement
tation of statewide customer choice. The utilities should unbundle rates
bill

[

and services as soon as

possible. ]
7 Electric Utility Restructuring;
374-F:4, I to read as follows:

Implementation; Time.

Amend RSA

I. The commission is authorized to require the implementation of
retail choice of electric suppliers for all customer classes of utilities providing retail electric service under its jurisdiction. The commission shall
require such implementation at the earliest date determined to be in the

public interest by the commission. However, in no event

may the

imple-

mentation be delayed beyond July 1, 1998 without legislative approval
or a finding of public interest by the commission that delay is required
due to events beyond the control of the commission or that implementation of retail choice within the service territory of any electric
utility would he inconsistent with the goal of near-term rate relief or would otherwise not he in the puhlic interest. In the event
that implementation of retail choice is delayed in the service territory of an electric utility^ the electric utility shall continue to
provide reliahle retail service at the lowest reasonahle cost in
accordance with state law. In addition, at the earliest practical date,
the commission should make effective the unbundling of components of
rates into at least distribution, transmission, and generation for each
jurisdictional utility.

SENATOR BELOW: This bill establishes a committee to study electric
restructuring in the area served by Connecticut Valley Electric Company
which is primarily around Claremont. They have extremely high rates
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which represent a hardship for residents and a drag on the local economy.
bill... the committee amendment would allow the public utilities commission to delay implementation of restructuring if it would conflict with
the goal of near term rate relief or if there are other public interest
grounds for delaying that. This would only apply to utilities that have
not already restructured and is supported by those in the local community that are concerned that a possible restructuring plant could actually increase rates in that area. The committee unanimously recommends the bill ought to pass with amendment.

The

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

560-FN-A, establishing a contributory judicial retirement plan. Executive Departments and Administration Committee. Vote 4-0. Ought to
pass with amendment, Senator Flanders for the committee.

2002-3340S
10/04

Amendment
Amend

the

AN ACT

title of

the

bill

to

HB

by replacing

560-FN-A

it

with the following:

establishing a committee to study the retirement plan for the
judiciary.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
the retirement plan for the judiciary.
2 Membership and Compensation.
L The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall study retirement plans for the members
of the New Hampshire judiciary, including a contributory defined ben-

efit plan.

4 Chairperson; Quorum. The members of the study committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section. Four members of the committee shall constitute a quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take effect upon its passage.

2002-3340S

AMENDED ANALYSIS
This

bill

establishes a committee to study the retirement plan for the

judiciary.

SENATOR FLANDERS:

House

Bill

560 originally would have established
felt, however, that

a contributory judicial retirement plan. The sponsors
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we do not have time to fill the obligation that this bill takes to come to a
conclusion. As you know, there was a lot of give and take between Judge
Broderick and the Senate, and as a result of the developments that have
occurred, we are not able to continue discussing it with the departments.
We ask that there is an awful lot of good things in this bill, it should not
die. We ask that you refer it to a study committee so that it stays alive
for next year. This is a recommendation of the ED & A Committee. Thank
you very much.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 744-FN-A, establishing a committee to study the feasibility of a state
program for family and disability leave. Executive Departments
and Administration Committee. Vote 3-1. Inexpedient to legislate, Sena-

pilot

tor Flanders for the committee.

SENATOR FLANDERS: This was a difficult hearing. It was a very compelling hearing and when it came down to time to exec it, we felt that we
were putting too much burden on small business. This is not the time in
the economy in the country, as well as in New Hampshire, to ask small
businesses to put pilot programs on situations that any employee over 50,
the federal government is taking care of that program, this would effect
employees under 50. My personal feeling on it is that we have workers'
is a difficult problem for employees and we have
disability insurance which is a difficult problem for employers because
it is hard to get people back to work and this would be just a third form
for people to abuse, for people to allowed to get paid. It would be very difficult to get them back to work; therefore, based upon what has happened
in the past year to small business, we do not feel that we should saddle
them with buying another insurance policy to put this into effect. We
recommend inexpedient to legislate. Thank you.

compensation which

SENATOR FERNALD:

Senator Flanders, did you say a study commitwould put too much burden on small businesses?
SENATOR FLANDERS: It was a pilot program that would have put it

tee

into effect.

SENATOR FERNALD: Can
the

you

tell

me where

the pilot program

is

in

bill?

SENATOR FLANDERS:

To answer your question, if it is a study comdid not want to study it because we felt that it was not time
to even consider to study to put a burden on small businesses.
mittee

we

SENATOR FERNALD:

Does the

bill

say that you would be studying a

new mandate on small businesses anywhere?

SENATOR FLANDERS:

To answer your original question, it is a study
a 3-1 vote that we did not want to study it
because studying it... we didn't even want to consider studying it at this
time because of the economic system and the burden on small business
and we did vote down the study committee. Yes.

committee and we

felt in

SUBSTITUTE MOTION
Senator Wheeler moved to substitute ought to pass for inexpedient to legislate.

SENATOR WHEELER: With all due respect to the members of the ED
& A Committee, I rise to put in a substitute motion of ought to pass. You
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your bill in your green folders. It is a study committee and it
a committee that has been meeting quite regularly. It was established
as a study committee when the arguments raised by Senator Flanders
were raised in the House that we didn't want to put an extra burden on
small business, we wanted to keep a business friendly climate. This committee has been meeting regularly. It has been getting information from
the business community from programs that exist elsewhere. There are
various kinds of ways of doing this. The committee is established, it says
in the bill to study three recommendations that came from the House
Labor Committee, considered as possibilities for a paid family and disability leave pilot program. It is still studying what there might be for
a pilot program. Research shows that such a program can serve to ensure consumer purchasing power, strengthen family life by relieving
serious threats to the health and welfare of people caused by insecurity and loss of earnings, reduce the need for public assistance requests,
promote greater loyalty to employers and generally enhance the state's
economic climate as well as the physical and mental health, welfare,
and security of New Hampshire's citizens. I find it hard to understand
why this body would say that this committee that is meeting regularly
shouldn't go on and officially be charged with looking into possibilities
for a paid family medical leave program. There are many different ways
of doing it. It doesn't have to be a burden on small business, that is why
there is a study committee recommended. I would urge you to understand the value of discussion for such a program and support the ought
to pass motion to allow these discussions to continue. If we don't like
the results of them, we can always say no at that point. Thank you.
will find
is

SENATOR MCCARLEY:
know

Senator Wheeler,

I

am

just trying to figure

we are taking FN's first, and this appears to be a
study committee, and I have read now the FN on the back, which appears to have nothing to do with the bill, so I assume that there is no

out... I

that

impact relative
anyone else or?

fiscal

to this

study committee on anybody, the state or

SENATOR WHEELER: Thank you very much for bringing that up Senator McCarley, that is true. This bill was originally a pilot program. Objections were raised and it was amended to a study committee so that we
could see if there would be a negative impact on small business so that
was not
we could try to find a positive way to do it. Unfortunately, the

FN

removed when
are voting on

it

study committee, but the bill that we
a study committee with no fiscal impact.

was amended

now

is

to a

SENATOR MCCARLEY: Thank you.
SENATOR FRANCOEUR: Senator Wheeler,
the study last

wasn't this already done in

summer?

SENATOR WHEELER: Thank you Senator Francoeur. This is an issue
that has been studied. It still wants to be studied. We have extended the
dates of many study committees. The reason that this is a new bill, a new
study committee, is because there was hope after that last study committee that there could be a pilot program that would be acceptable. The
bill was filed, objections were raised and it was understood that we still
needed to go back and study it some more. That is why this is essentially
an extension of a study committee. Thank you.
SENATOR FRANCOEUR: Senator Wheeler, isn't it possible that we already
studied this thing quite a few times and that they didn't get the result that
they wanted - so now we are back to studying it again and again?
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SENATOR WHEELER: Well I certainly can understand your concern
about that Senator Francoeur. It does seem to me that in many cases we
seem to be going around in circles, but in this particular case there is
new evidence coming in from other states, from some kind of programs
have been implemented, so new research into this would be still be available and there is still the energy to do it which is important; therefore,
that is why I am recommending that we continue it. I don't think that
it is an issue that we can just drop and say 'well I, we didn't like that
idea so we aren't going to do it all'.
SENATOR FRANCOEUR: We heard from a manufacturer that had 350
employees during testimony of this. They had, I believe, 32 or 33 people
out on family medical leave. During the testimony, would you believe,
that they had like 16 or 17 forms that they had to fill out, the burden
that was upon the committee with 10 percent of the people out on family medical leave. If we did it on the state level, it would add a lot more
forms to it also, and that is why the study didn't come out with the recommendation of the pilot program ended?

SENATOR WHEELER:

Senator Francoeur, I don't think that is strictly
correct. It is certainly correct about the testimony that you are talking
about, but not the reason for not having a study committee. There are
lots of possibilities. One is doing it only for the birth of an infant. Another is expanding it to be able to stay home when somebody is sick. You
can do it as temporary disability insurance. There are lots of ways of paying for it. There are different ways to making it easier to do. Because

you can think of a bad example, it doesn't mean that it shouldn't be
looked at to find another example. The philosophy is one that is embraced by many, many working people, that they would like to figure out
a way of making this possible. I had a very moving experience when the
health care chair of NCSL invited us all to Washington. We visited the
National Institute of Health and we saw the hospital where teenagers
are undergoing treatment for cancer. Two of them were there and their
mothers were there. I asked the mother of one of them if she was able
to stay there with her daughter and she said no, she had to keep going
back to Florida because she had to keep working. She couldn't give up
her job, she needed the income and there was no paid family medical
leave. I don't know how we could implement that, but I know that that
mother needed to be there with that daughter who was undergoing incredible treatment. So we have a need. We want to figure out how to
meet that need. I see no reason to oppose a study.
SENATOR BOYCE: If I know that to hit myself over the head with a
baseball bat will hurt, and I realize that very firmly, I don't think I need
to do a study and ask lots of people whether or not hitting myself over
the head with a baseball bat will hurt. I think that this is in that same
case. We have a situation where we know that doing this to businesses
will hurt the businesses. No matter how many times that we look at it
and how many people we talk to and how many different ways that we
look at it, if we hit the businesses over the head with this baseball bat,
it will hurt them. So I think that we ought to put the baseball bat away
and vote for this inexpedient to legislate. Thank you.
A roll call was requested by Senator Barnes.

Seconded by Senator Prescott.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
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The following Senators voted No: Burns, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

Committee report

HB

-

Nays: 13

failed.

of inexpedient to legislate is adopted.

1302-FN, relative

to the

purchase of certain prior service credit by

members of the retirement system, relative to legislative review of retirement fund investment practices, and relative to the payment of medical
benefits costs for retired state employees. Executive Departments and
Administration Committee. Vote 5-0. Ought to pass. Senator Francoeur
for the committee.

SENATOR FRANCOEUR:

I rise to recommend on behalf of the Execu1302 be ought
tive Departments and Administration Committee that
to pass. This bill allows members of the Retirement System to buy back
prior service in increments. It removes the requirement of legislative

HB

review that has been updated by the system and changes the date of
payment to accommodate the accounting system. There is no fiscal impact to the state, Senator Barnes. For these reasons, the committee voted
unanimously ought to pass and hopes that the Senate will do the same.

TAPE CHANGE
SENATOR GORDON:

I just wanted to comment and just explain why
an important bill to many of our communities and particularly
the smaller communities that have only recently begun to participate in
the state retirement system and allowed their employees to participate.
Many of our towns have private retirement plans and in having those
private retirement plans they allowed their employees to contribute into
those plans. Under the law, up until now, if they had a private retirement plan, they would have had to have kept their private retirement
plan and then start all over fresh in the state retirement system, and
they would not have been allowed to take their money out of the private
retirement plan and buy back their service credits. By passing this with
the help of recent federal legislation, and by passing this legislation, this
will be a great benefit to many employees in our towns and cities in the

this is

state, who will now be able to take their old retirement plans, convert
the funds in those plans into cash to buy back their service credits and
become full fledged members back for a number of years in the New
Hampshire Retirement System and consolidate their retirement. I think
that it is a very good bill and very much appreciate your support.

SENATOR WHEELER:
much that I
that wound up
so

I just wanted to say that I actually liked the bill
actually sponsored it in the Senate, but this is the one
passing. Thank you.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1366-FN, establishing a state employee recognition and award program. Executive Departments and Administration Committee. Vote 4-1.
Ought to pass, Senator Prescott for the committee.

SENATOR PRESCOTT: I rise to recommend on behalf of the Executive
Departments and Administration Committee that HB 1366 be voted ought
to pass. The purpose of HB 1366 is encourage employees to submit ere-
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ative proposals to the department head and to the Legislative Budget
Assistant. This program will publicize frequently and will be recognized
as the contribution as well as providing monetary award to the employee.
The Legislative Budget Assistant will determine the terms and conditions
of the state employee recognition and award. This bill updates and modifies a similar law enacted 19 years ago. For these reasons, the committee voted this bill ought to pass and urges the Senate to do the same.
Thank you Mr. President.

SENATOR LARSEN: I just rise to speak on this bill because in committee I am the one vote voting no. We heard from the governor's office that
in fact, there already is an employee award program and there have been
awards given out not too long ago. We also heard that it creates a difficult sharing program for the award program, as sharing of some of the
savings that this employee may find, and they said that the accounting
of that sharing program was difficult. So I just wanted to point out that
there are problems with this bill and I am the one vote against it. I think
we may hear further about those problems as we pass
appears to be passing today.

that
it

this,

which

Adopted.
Senator Boyce offered a floor amendment.

2002-3418S
05/03

Amend RSA

Floor Amendment to HB 1366-FN
99-E:2, IV as inserted by section 2 of the

bill

by replacing

with the following:
IV. An amount equal to the monetary award shall be appropriated
to the department in the biennium following implementation of the
proposal. If the department is federally funded, the award shall be paid
from the general fund, and the governor is authorized to draw a warrant for award granted out of any money in the treasury not otherwise
appropriated. If the department is self-funding, the award shall be paid
from the department's operating budget. The department head shall
certify any amounts so appropriated to the director of personnel for
transfer and payment to the employee.

it

Amend RSA 99-E:5

as inserted by section 2 of the bill by replacing it with
the following:
99-E:5 Awards. An employee who is eligible for a monetary award under RSA 99-E:2 shall receive either $10,000 or 10 percent of the cost-savings realized in the first year of implementation of the proposal, whichever is greater. The governor is authorized to draw a warrant for awards
granted out of any money in the treasury not otherwise appropriated.

SENATOR BOYCE: This bill did use parts of that existing program which
and that program was never actually used until reunderstand that there were two awards. One given some dozen
or so years ago and the other was after this bill was being discussed in
committee. There were two things that I saw actually wrong with the way
that this was drafted. I think that they both came from that existing program. The first part of this, from lines 3-9 changes... under the original
bill, the bill that we just voted on, it said that self-funded departments
would get the award money from the general fund. In other words, if
somebody in the Insurance Department found something that saved a lot
of money, and even though that department, I think, is one of the selffunded agencies, the money would come from the general fund to fund this
award. That. .the money is being saved in that budget of that department,

was

just mentioned

cently.

I

.
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I think that is where the money to pay the award should come from. If
they save $100,000 and the award is $10,000, I think that out of the
$100,000 that is saved they can certainly pay the $10,000 award. I think
that... that is all that first section does. The second section at the bottom,

13-16, the current program says that the maximum amount of money paid
out in awards in any given year is $10,000. So if somebody does find a
$100,000 savings and they get paid and we pay them 10 percent of the
total, that is the $10,000, the next person that comes in with $100,000
savings, well there is no money to pay them or they each get half or whatever. I have amended that to say that the award will be a maximum of
$10,000 for any employee during a year or 10 percent of the cost savings.
So if they save $30,000 they can get a $3,000 award. One hundred employees could save $30,000 each, and each get a $3,000 award. I think that
would be marvelous because the $3,000 is only ten percent of what they
are saving, so what the state would be saving would be ten times as much
as whatever is awarded to the employees. If we gave employees $1 million in awards under this, in a year, it means that we would be saving $10
million that year. I think that is only appropriate. I would like to have you
accept my amendment and pass this along. Thank you.

Senator Boyce, if I am reading this right it
says that an employee is eligible for a monetary award under 99-E, shall
receive either $10,000 or ten percent of the cost savings whichever is

SENATOR FRANCOEUR:

greater.

SENATOR BOYCE: Oh, oh. That was supposed to say "less".
SENATOR FRANCOEUR: So if you had $1,000 you would be giving them
$10,000 in this?

SENATOR BOYCE:
whichever

No. That

is

a drafting error.

It

was supposed

to be

is less.

HB

1366-FN, establishing a state emSenator Pignatelli moved to have
ployee recognition and award program, laid on the table.
Adopted.

LAID ON THE TABLE

HB

1366-FN, establishing a state employee recognition and award program.

HB

1372-FN, relative to certain residential care facilities. Executive
Departments and Administration Committee. Vote 5-0. Ought to pass.
Senator Prescott for the committee.

SENATOR PRESCOTT:

I

rise to

recommend on behalf of the Executive

Departments and Administration Committee that HB 1372 be voted
ought to pass. This legislation requires the Department of Health and
Human Services to establish by rule, a certification program to certify
facilities offering services beyond room and board, to one individual in
a residential setting. This bill offers a person eligible for the Medicaid
home, a community base waiver program, the opportunity to live in a
certified residential care facility where they can receive all medical
supports without leaving their neighborhood or their home. This bill
cost effective in that it will be less expensive to certified residents
for care than it is to have that same person living in a nursing home.
For these reasons, the committee voted unanimously that this bill be

is

voted ought to pass as amended.

Adopted.

Thank you Mr.

President.
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Referred to the Finance Committee (Rule #24).

HB

1437-FN-A, relative to increasing the staff in the consumer protecand antitrust bureau of the department of justice. Executive Departments and Administration Committee. Vote 3-2. Ought to pass, Senator
D'AUesandro for the committee.
tion

SENATOR D'ALLESANDRO: I rise to recommend on behalf of the Executive Departments and Administration Committee that HB 1437 be
voted ought to pass. House Bill 1437 allows for the additional of three
attorneys, two paralegals and one legal secretary for the staff in the
office Consumer Protection and Anti Trust BuThe House amended the bill to remove the appropriation and

Attorney General's
reau.

changed the

effective date to July, 2003. It is expected that the funding for these positions will be part of the next budget preparation for
the Attorney General's Office. The need for financial support for this
bureau has been clearly demonstrated during the committee testimony. We heard that this bureau currently has two and a half attorneys
and 13 volunteers, that last year handled 35,000 verbal complaints,
6,000 written complaints and successfully mediated 3,000 situations.
For these reasons, the committee recommends this bill ought to pass.
Thank you Mr. President.

SENATOR BARNES:
is

Senator D'AUesandro, did

I

hear you say that this

not going to affect the budget this year?

SENATOR D'ALLESANDRO: That is correct.
SENATOR BARNES: The hiring freeze won't affect this

because

it

will

be hopefully...

SENATOR D'ALLESANDRO: Yes, because these
tions for the next operating budget.

would be recommenda-

SENATOR BARNES:
That

is

But it says 2003 in here. That has been changed?
going to be changed?

SENATOR D'ALLESANDRO: The bill as amended stripped out... the bill
came from the House stripped out all of the financing for this, so
just a policy situation. All of that was taken out of the bill that we
got from the House.
that
it is

SENATOR BARNES:

I hear you and I certainly believe you. Here again,
here in front of us and this is what we are voting on, what is written on this paper, not what we have heard has happened.

it is

SENATOR D'ALLESANDRO:

I

can only reiterate what the testimony

was before our committee and there

is

not "shall",

it is

"may" in the

leg-

islation.

SENATOR BARNES: Thank you.
SENATOR FRANCOEUR: I am one

of the two votes that was against
important when we are here in session, in a
nonbudget year to approve of positions with no monies. This is a joke
to the people that we are representing that are out there. This should
come forth in a year that we have the budget, not as a separate item in
a year with... and then turn around and appropriate no money in it. I
suppose that this makes you feel good that yes, you approved some positions, but you didn't fund them, then we will come in next time and
we will sit with the budget. We will say that we have all of these positions but they are not filled, but we need the money for them. So you
are going to hear it next time. I just feel that this is just encouraging

this.

I

just think that

it is
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department after department to come in here and tell us their story and
then turn around and give them no money, but oh, we gave you the positions. I think that this really puts a burden on everybody here next time,
to say that we have these positions, but they weren't filled. I think that
especially in a year where here we are, we met this week, where we are
approximately $60 million in the hole and we turn around and approve
positions that if we believe that they should be approved, then put the
money forth with them. If you don't have the money, why put the positions there? Deal with them at the time that the budget is there. I would
ask that the Senate turn down this ought to pass and do the right thing.
Tell the people that we are not playing a shell game here, but we really
don't have the money so we aren't approving any positions. Thank you.

SENATOR FLANDERS: I served on the study committee that came up
with this bill. The reason that we didn't put any money into this bill
is because it is a nonbudget year. I would like to report that what we
have asked the attorney general's office to do, after we studied it, we
determined that these are the people that they need. You have to remember

that any addition to staff in the attorney general's office, as
far as attorney's are concerned, that money will be returned as far as
fees are concerned. We were told that we were not able to get involved
into a lot of the bigger lawsuits with other states because we just don't
to do it. What we are saying from the study committee is that this is what our study shows that we need, now you go
to the budget people and you show them that from the addition of this
staff that they are going to pay for themselves, and let the budget people
decide whether to go in or not. All that we did in the study committee
is say yes, our study committee shows this is what... we would have
loved to have funded it. We wouldn't be talking about it today if we
would have funded it. So what we are saying is that this is what the
study says, this is what they need. We want you people to know that
this is what they need. They have 13 people over there taking complaints and they fall through the cracks. Nothing happens to them. I
have forgotten the figure. Senator D'Allesandro, the money that... the
fees that we got out of the tobacco settlement, if we could get involved
in more things like that this will pay for itself. So let's pass this and
let everybody know what they need over there and let them come and
present their case to the budget people and say that they need this
much money, but we are going to bring this much money in. I urge you
to pass this. Thank you.

have the manpower

SENATOR D'ALLESANDRO: I agree with Senator Francoeur, I think
that he makes a good point. You shouldn't propose things that you can't
fund. In the original piece of legislation, there were monies from the
monies recovered from litigation that funded these positions. The House
in their wisdom sought to extract that from the bill. But as a policy, when
you get 35,000 complaints, when you get 6,000 written complaints, and
when you are successfully able to mediate at least 3,000 of those, there
is solid rationale to do this. We were also told in testimony that the office that is currently operating has recovered hundreds of thousands of
dollars through these suits, but you know what the House's attitude is
towards restrictive funds. We were going to take the money recovered
from these suits to fund these positions, of course that made sense. Obviously, the House didn't accept that. That was sensible. That is how to
fund the positions. They were funded by the action that was taking place.
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So what we wanted to do was to make a statement that we want to proWe reahzed that with the people that we have now, they
are doing a job but they can't do the kind of job that needs to be done
and that was our sentiment. Thank you Mr. President.

tect the pubhc.

SENATOR LARSEN: I rise to support Senator Flanders and Senator
We know that our office of Consumer Protection is cur-

D'Allesandro.

rently actually being operated with volunteers answering phones. Senator Flanders has taken the time to study this issue and I think that
we ought to recognize that time spent. I also think that there are times
when the legislature can make a statement that we need to fill these
positions and that it will be a stronger statement when it becomes
budget time and we need to fund those, stronger than the department
coming in and saying that we would like them, which all of the departments come in and say. This in fact, could be legislative approval
for them to pursue this. We heard that it will in fact bring in revenues
to support those positions. I think that we ought to vote yes on this.

Recess.

Out of Recess.
Question is on the motion of ought to pass.
A roll call was requested by Senator Francoeur.
Seconded by Senator Barnes.
The following Senators voted Yes: Burns, Below, McCarley,
Flanders, Disnard, Fernald, O'Hearn, Pignatelli, Larsen,
Gatsas, O'Neil, D'Allesandro, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Gordon, Johnson, Boyce,
Roberge, Eaton, Francoeur, Barnes, Prescott, Klemm.
Yeas: 15

-

Nays: 9

Adopted.
Referred to the Finance Committee (Rule #24).

HB

1455-FN-L, establishing portability of a person's qualifying

retire-

ment funds for the purchase of permissive service credit in the New
Hampshire retirement system. Executive Departments and Administration Committee. Vote 5-0. Ought to pass. Senator Flanders for the
committee.

SENATOR FLANDERS: I rise on behalf of the ED & A Committee
that HB 1455 is ought to pass. This bill originally was referred to us
by the town of Rye. The bill went through the House and was passed
and then it came to our committee. By the time that it came to the
Senate Committee they realized that because of problems with the
town of Rye, they did not qualify for the New Hampshire Retirement
System. In our testimony, we heard that there may be as many as 50
other towns and cities that might be eligible to join the New Hampshire Retirement Program. For that reason, we decided to vote ought
to pass to leave this avenue open for those cities and towns that might
want to join the New Hampshire Retirement System; therefore, there
is no... at this time there is no financial burden on the state, this is a
local decision. It would be made locally and we ask that you vote ought
to pass.

Adopted.
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Referred to the Finance Committee (Rule #24).

HB

1461-FN, transferring the office of emergency management to the
department of safety, division of fire safety and emergency management.
Executive Departments and Administration Committee. Vote 5-0. Ought
to pass with amendment, Senator Francoeur for the committee.

2002.3320s
01/05

HB

Amend RSA

1461-FN
Amendment to
21-P:36 as inserted by section 7 of the

bill

by replacing

it

with the following:
21-P:36 Office of Emergency Management; Coordinator of Emergency
Management.
L There is hereby created, within the division of fire safety and emergency management, an office of emergency management under the supervision of the director of the division of fire safety and emergency management. The commissioner shall nominate a coordinator of emergency
management, for appointment by the governor, with the consent of the
council. The coordinator of emergency management shall be directly responsible to the director and shall carry out such duties as are specifically
enumerated in this subdivision and as may be assigned to the coordinator by the director. The coordinator of emergency management shall be
academically and technically qualified to hold the position and shall re-

RSA 94:1 -a for the coordinator of emergency
management. Notwithstanding any other provision of law to the contrary,
the coordinator of emergency management shall serve at the pleasure of
the governor and may be removed, with or without cause, by the governor and council. If any vacancy in the position of coordinator of emergency
management exists, and no successor has been nominated by the commissioner within 6 months of the vacancy, the governor may appoint a succeive the salary specified in

cessor with the consent of the council.
II. With the approval of the director, the coordinator may employ such
necessary technical, clerical, stenographic, and other personnel, and may
make such necessary expenditures from state or federal funds as are or
may be made available for purposes of emergency management. The coordinator and other personnel of the office of emergency management
shall be provided with appropriate office space, furniture, equipment,
supplies, stationery and printing, and funds for traveling and related
expenses, in the same manner as provided for personnel of other state
agencies. With the approval of the director, the coordinator shall coordinate the activities of all organizations for emergency management within
the state, state and local, county, and private, and shall maintain liaison
with and cooperate with emergency management agencies and organizations of other states and of the federal government, and shall have such
additional authority, duties, and responsibilities authorized by this subdivision as may be prescribed by the commissioner. If, as a result of a
disaster declaration, the state of New Hampshire enters into an agreement with the federal government or another entity for assistance, either direct or indirect, financial or otherwise, such agreement shall be
transmitted to the president of the senate and to the speaker of the house
within 30 days after approval by the governor and council. Any obligation of the general fund of the state of New Hampshire as a result of such
an agreement shall be submitted jointly to the general court by the president of the senate and speaker of the house for prompt payment. Administrative costs of the state of New Hampshire incident to such obligation
shall be included in the submission to the general court.
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as inserted by section 7 of the bill by inserting
the following new subparagraph:
(u) A representative of the Professional Firefighters of New Hampshire, appointed by the governor.
after

21-P:48,

subparagraph

I

(t)

Amend

the bill by replacing all after section 12 with the following:
13 Transition.
L The transfer of the office of emergency management to the department of safety, division of fire safety and emergency management shall
include all of the personnel, books, papers, records, equipment, unexpended appropriations, or other available funds in any account or subdivision of an account of the emergency management agency established
under RSA 107-C and authorized for use by the office of emergency management or the emergency management agency.
IL If the coordinator of emergency management has not been nominated by the commissioner within 6 months of the effective date of this
act, the governor shall appoint a coordinator with the consent of the
council.
14 Salary; Coordinator of Emergency Management.
I by inserting in grade EE the following:

Amend RSA94:l-a,

Coordinator of emergency management.
15 Repeal. RSA 107-C, the emergency management act, is repealed.
16 Effective Date. This act shall take effect July 1, 2002.

SENATOR FRANCOEUR:

I rise on behalf of the Executive Departments
and Administration Committee that HB 1461 be voted ought to pass as
amended. House Bill 1461 transfers the responsibility of State Emergency
Management from the office of Emergency Management to the Department of Safety. The events of September 11 have shown that changes to
the existing Emergency Management operations are imperative in order
to protect New Hampshire citizens in streamlining and coordinating the
state's response to disasters and emergency situations is the best way to
accomplish this. The Department of Safety is the center of law enforcement and fire safety for the state; therefore, it makes sense for Emergency
Management to be housed under the agency as well. The bill retains the
governor's powers relative to the declaration of the state of emergency as
well as the governor's General Emergency Management Authority. This
bill also creates a council on emergency preparedness and security to be
made up of the heads of most state agencies as well as representatives of
the police and fire chiefs. This council will advise the governor, but will
also be required to report to the Speaker of the House and the Senate
President on the state's preparedness and ability to respond to disasters.
House Bill 1461 puts state government in a better position to more efficiently and effectively respond to emergency situations than it can under
the current structure. For these reasons, the committee voted unanimously that this bill ought to pass as amended and encourage the full

Senate to do the same.

SENATOR BARNES:
is

Senator Francoeur, Emergency Management, who
now? How many people work there?
FRANCOEUR: I don't have the breakdown of the people here

in charge of that

SENATOR

with me, Senator Barnes.

SENATOR BARNES: There is somebody in charge?
SENATOR FRANCOEUR: Yes there is. I believe that it is
the governor.

appointed by
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SENATOR BARNES: Is that person going to lose their job with this passI guess that is my second question. What happens to the personnel

ing?

department

in this

if

you do that?

SENATOR FRANCOEUR: I think that the majority of the personnel as
the Department of Safety as it moves over there, it is a revamping of the
current system, but I think that a lot of the people that work there today, will be brought into the system.

SENATOR BARNES: So Commissioner Flynn will have these people
working under the Department of Safety and nobody will lose their job?
SENATOR FRANCOEUR:

I haven't had a commitment of exactly how
people get moved over. I know that it is a revamping. I believe that
there was a savings, I don't have the fiscal note with me right now, but
I do believe that there was a savings of a couple hundred thousand dol-

many

lars also

by moving

it

over,

Senator Barnes.

SENATOR BARNES:

Well if you are saving money, that must
they are cutting expenses somewhere.

mean

that

SENATOR FRANCOEUR: I believe that it is a duplication of expenses
that they were already able to do in the Department of Safety and that
is where a lot of the savings come from.
SENATOR BARNES:
noon and
to them.

tell

If we tabled this, could you come back this afterus about the personnel there and what is going to happen

SENATOR FRANCOEUR:
bring

it

If

we pass

this,

that would give

me

time to

to Finance.

SENATOR BARNES:

Okay, you could do that by

Monday

for

us in Fi-

nance?

SENATOR FRANCOEUR: Yes

I can. Also if you look in the calendar tosays, "the transfer of the office of Emergency Management to the Department of Safety, Division of Fire Safety and Emergency
Management shall include all of the personnel, books, papers and records

day on page

25,

it

and equipment."

SENATOR BARNES:
there.

So we don't need

You have answered

my

to get that information. It is right

question.

SENATOR FRANCOEUR: Thank

Thank you very much

Senator.

you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

Senator Burns (Rule #42).

HB

1469-FN, establishing a committee to study the eligibility of state
employees to receive a retirement system benefit while in service, establishing a moratorium on eligibility for electing such benefit, and
prospectively repealing the provision allowing certain state employees to receive a retirement allowance while in service. Executive Departments and Administration Committee. Vote 4-0. Ought to pass,
Senator Flanders for the committee.
SENATOR FLANDERS: We will all recall that last year we voted on a
bill and I don't think that it came out exactly what we thought that we
were voting for. Some of us received phone calls on such a bill. This bill
establishes a committee to study the eligibility for state employees to
receive a retirement system benefit while still in service. This bill shall
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also establish a moratorium on those that are eligible to receive such a
benefit. Those who have already started receiving this benefit will be
grandfathered. The committee is necessary to look into those issues and
hopefully bring about fairness to this benefit. There was, I believe, a
couple of words in the bill that did not come out as we thought we were
voting on. I think that this is rather a very important study committee
to straighten out the justice in this bill. So that there will be no ques100-A allowing retion, I would like to say that the provisions of
tirement allowances to be granted to members while in service, shall not
apply to retirement system members who have not filed an application
for this benefit for the New Hampshire Retirement System prior to the
effective date of this section Thank you.

RSA

SENATOR DISNARD: Senator Flanders, is this a mandate? The community, if there is a community, would have to pay the Retirement Board
a portion of what that person's salary would be. I can recall during the
Korean War that I had to pay to get a creditable year. Is that still in
effect and if so, who will pay? Is my question clear?
SENATOR FLANDERS: I am not sure that affects this bill.
SENATOR DISNARD: The person serving in the service...
SENATOR FLANDERS: What this bill does, Senator Disnard, is last year
we voted on

a bill that was sa3dng that someone did not have to retire from
the retirement system to collect benefits, and that they could continue to
work and still collect from the retirement system. What happened was,
we thought more people were going to be eligible for this and it turns out
that there were 25-30 people, I am not sure, that actually qualify for it
and are presently collecting. We want to stop that. We want to have a
study committee to find out if we can right some wrongs. Thank you.

SENATOR MCCARLEY:

Senator Flanders, you partially answered it,
on the moratorium language, how many
individuals did you say immediately were eligible and therefore filed,

but

I

was curious as

and therefore

to... based

can...

SENATOR FLANDERS: The ones that are collecting it now?
SENATOR MCCARLEY: Correct.
SENATOR FLANDERS: My memory says between 25 and 30,

but

I

am

not sure.

SENATOR MCCARLEY: And we

don't

know how many we

by virtue of passing this legislation who either didn't
propriate time or whatever, we have no idea?
off

are cutting
at the ap-

file

SENATOR FLANDERS: No. But they should have known that this bill
was coming. That is the only comment that I would make. I don't think
that we can leave it open for a year of study to let people come in and
join it and then next year have a study committee come back. I think
that we have to stop it and study it, and then reopen it.
SENATOR MCCARLEY: But I assumed that there was a sense of unfairness relative to those who had already gotten in. So it is sort of a...
SENATOR FLANDERS: My personal answer is that I thought that it
was a good idea. I voted for it. It didn't do what I thought it was going
to do. I thought that it was going to go into towns. I thought that it was
going to help chiefs of police who for example, Antrim I will use, has a
chief of police that is 50 years old and is ready to retire. We are going
to make him give up being chief of police and go and drive an oil truck.
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think that he should stay in the town of Antrim and continue to be the
I thought that I was voting for. A lot of people
way that it came out because of a couple of
words. The study committee should look into that so that he can retire,
take his retirement and not any more benefits, and continue to work as
chief of police; therefore, staying in service. We lose a lot of good people
that are retiring at 45 or 50 years old.
I

chief of pohce. That is what
thought that. It is not the

SENATOR MCCARLEY: Thank you Senator Flanders.
SENATOR LARSEN: I, too, think that it is important

to study this as
representing many state employees who live and work in the Concord,
Hopkinton, Pembroke area. The fairness of the most recent legislation
that we had that allowed some to collect a benefit while they are still
working is truly questionable and I hope that this study will result in
creating a truly fair system. I have some issue with the language which
allows grandfathering those individuals, but given the reality of it, I
think I can only hope that the study will result in a fair system, because
I think that our retirement system, people need to feel that it is fairly
applied to all. I think that is up to us to see that happens.

Adopted.
Referred to the Finance Committee (Rule #24).

HB
3-0.

to fiscal notes. Internal Affairs Committee. Vote
Inexpedient to legislate. Senator Wheeler for the committee.

1329-FN, relative

SENATOR WHEELER: The bill would have changed the way in which
the legislature deals with bills that have fiscal notes or at least that is
what it purported to do. It would prohibit either body of the legislature
from voting on a bill requiring a fiscal note if the fiscal note does not
meet the requirement of law such as if the fiscal note was incomplete
or out of date. However, the bill also contains a provision for the members to vote to waive the requirements of the fiscal note law. The Internal Affairs Committee does not see how this bill changes anything. Right
now either body can choose to vote or not to vote on a bill if the fiscal
note is not complete; therefore, the committee recommends inexpedient
to legislate.

SENATOR BARNES:

Senator Wheeler, you folks heard this bill and I
but all that I can say is that over the last two years that I have
been exasperated with agencies not bringing in fiscal notes. The Legislative Budget Assistant office has been exasperated by it. Can we do
something with this bill to send a message to these departments that if
they don't have fiscal notes for us that the problem, without putting it
into law, to send them a loud message that we are tired of sitting here
waiting for the last minute to get input on what is going on with the
didn't,

fiscal

notes?

SENATOR WHEELER:
message loud and

SENATOR BARNES:
day

if

I

think, Senator Barnes, you have just sent that

clear.
I

certainly hope so.

We

will

send

it

again on Mon-

they are listening.

SENATOR WHEELER: Thank you.
SENATOR BARNES: Thank you.
Committee report of inexpedient
Senator Francoeur in opposition to

to legislate is adopted.

HB

1329-FN.
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HB

1471 -FN, establishing a committee for the design and construction
of a memorial to the victims of the September 11 tragedy. Internal Affairs
Committee. Vote 3-0. Ought
committee.

with amendment, Senator Flanders

to pass

for the

2002-3352S
04/10

Amendment
Amend RSA

4:9-g, II as inserted

to

HB

1471-FN

by section

1 of

the

bill

by replacing

it

with the following:

The members of the committee shall elect a chairperson from
its members. The first meeting of the committee shall be called
by the first-named house member. Five members of the committee shall
constitute a quorum.
II.

among

Amend

the bill by replacing section 2 with the following:
2 Effective Date. This act shall take effect upon its passage.

SENATOR FLANDERS: This is a very interesting and fun committee
hearing. Originally the bill establishes a committee for the design and
construction of a memorial to the victims of the September 11 tragedy. We
did not know that we had a young man who came in from Nashua High
School. I believe that he was a senior. They have been working on this
exact situation, in fact, they have raised about $7,000 for the purpose.
They have worked with ideas for the design that they have come up with
from the high school in Nashua. What they want to do is to combine their
effort with the committee that would be appointed by the legislature to
work on a memorial that will be paid entirely by private funds. The design and location will be subject to approval by the Long Range Capital
Planning and utilization Committee. So therefore, there is no financial
requirement to this bill because it will be all raised by private funds and
the high school kids in Nashua. I was very proud of the young man. He
did a nice job of presenting it. Thank you.
SENATOR BARNES:

me on this
an amendment. He had a concern
date. Has that been taken care of in this piece

Senator Flanders, the sponsor came to

and said that they were bringing

in

regarding the effective
of legislation that we are about to vote on?

SENATOR FLANDERS: I beheve that it has.
SENATOR BARNES: He was concerned because
islation that is

coming along that might delay

SENATOR FLANDERS: Yes. I believe
SENATOR BARNES: Thank you.

of another piece of leg-

this.

that was taken care

of.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 1467-FN, relative to the cost of vaccines. Insurance Committee.
Vote 5-0. Ought to pass, Senator Wheeler for the committee.
SENATOR WHEELER: House

1467 is from a great deal of hard
committee that was very ably chaired
by Representative Fran Wendelboe. It reviewed in detail, the state's
immunization program and specifically took time to understand the
advantageous financial arrangement that the department has with the
Centers for Disease Control and Prevention in the purchase of vaccines

work from the

for children.

Bill

legislative study

New Hampshire

is 1

of 15 states as a universal vaccine
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provider, and as such, we have one of the highest immunization rates
in the United States. This bill institutionalizes the program that is already in effect. It protects the insurers from funding creep. It assesses
the insurers based on a formula rather than asking for voluntary support. Everyone supports this bill. The money is in the budget already.

requires nothing new. The House Finance Committee endorsed it
wholeheartedly. There will be an amendment that will be brought to
the Senate Finance Committee to put in language that was inadvertently left out that refers to the maintenance of effort on the part of the
state that will be included. Thank you.
It

Adopted.
Referred to the Finance Committee (Rule #24).

HB

179-FN, including 17 year olds under RSA 169-B, the juvenile delinquency statute. Judiciary Committee. Vote 3-0. Ought to pass with
amendment. Senator Gordon for the committee.

2002-3404S
05/10

Amendment

to

HB

179-FN

Amend the title of the bill by replacing it with the following:
AN ACT relative to the scope of RSA 169-B, the juvenile delinquency
statute, and establishing a task force
vice capacity.

Amend

the

bill

by replacing

all after

on juvenile justice

the enacting clause with the

ser-

fol-

lowing:
1

Delinquent Children; Jurisdiction Amended.

Amend RSA

169-B:4,

I

to read as follows:
I. The court shall have jurisdiction over any minor with respect to
whom a petition is filed under this chapter after the minor's seventeenth
and before the minor's eighteenth birthday for an alleged delinquency

offense committed before the minor's seventeenth birthday[ provided no
minor may be detained at or committed to the youth development center after the minor's seventeenth birthday ].
2 Delinquent Children; Basis for Jurisdiction Over Certain Persons
Expanded. Amend RSA 169-B:4, V to read as follows:
V. Notwithstanding paragraph III, when the court finds by clear and
convincing evidence that closing the case would endanger the safety of
the minor, any other person, or the community, or the court finds that
there is a high probability that continued provision of treatment services
is necessary to rehabilitate the minor, the court may retain jurisdiction
,

over any minor:

Who has been found to have committed a violent crime as deRSA 169-B:35-a, I(c);[or]
(b) Who has been petitioned to the court on 4 or more occasions and
(a)

fined under

adjudicated delinquent in 4 separate adjudicatory hearings which alleged misdemeanor or felony offensesLr]; or
(c) Who was committed to the custody of the department of
health and human services at the youth development center pursuant to RSA 169-B:19, 1(j) and is placed at the youth development
center at the time of the court's order to retain jurisdiction under this paragraph; provided that the court's jurisdiction pursuant to this subparagraph shall continue until the minor's eigh-

teenth birthday.
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3 New Paragraph; Delinquent Children; Extended Commitment at the
Youth Development Center. Amend RSA 169-B:19 by inserting after paragraph Ill-a the following new paragraph:
Ill-b. Notwithstanding any provision of law to the contrary, a minor
over whom the court has exercised jurisdiction pursuant to RSA 169-B:4,
I or retained jurisdiction pursuant to RSA 169-B:4, V(c), may be committed or continue to be committed at the youth development center pursuant to RSA 169-B:19, I(j) until the minor's eighteenth birthday.
4 Parole of Delinquents; Definition of Delinquent Amended. Amend
RSA 170-H:2, V to read as follows:
V. "Delinquent' means any person [ under 17 years of age ] who has
been adjudicated delinquent by a district or superior court and committed to the custody of the commissioner.
5 New Section; Youth Development Center; Extended Commitment at
the Center. Amend RSA 621 by inserting after section 9 the following

new

section:

621:9-a Extended Commitment at the Center. Notwithstanding any
provision of law to the contrary, a minor over whom the court has exercised jurisdiction pursuant to RSA 169-B:4, I or retained jurisdiction
pursuant to RSA 169-B:4, V(c), may be committed or continue to be committed at the center pursuant to RSA 169-B:19, I(j) until the minor's
eighteenth birthday.
6 Youth Development Center; Effect of Release; Conditions of Release
Amended. Amend RSA 621:24 and the introductory paragraph of RSA
621:25 to read as follows:
621:24 Effect of Release. No administrative release or parole of a
child shall operate as a discharge of the child from the center. The department shall continue to have control of children on administrative
release to parole or parole until they reach the age of 17 years or until
age 18 if the child's commitment is extended pursuant to RSA 169B:19, Ill-b, and the control conferred by the department upon others
shall be conferred upon them as agents of the department, except where
a child is discharged under RSA 621:19.
621:25 Remands and Changes in Conditions of Release. The board or
the commissioner, subject to the approval of the board, may modify or
cancel any arrangements or conditions relative to release, other than discharge of a child, or may order a child remanded to the center, until the
child reaches the age of 17 years, or until age 18 if the child's commitment is extended pursuant to RSA 169-B:19, Ill-h, or until the child
is discharged under RSA 621:19. Under the direction of the board and
subject to rules adopted by the commissioner the department shall:
7 Task Force Established; Membership; Duties. There is established
the task force on juvenile justice service capacity and administrative
simplification.

L The task
(a)

force shall be composed of the following members:
of the senate, appointed by the president of the

Two members

senate.
(b)

Two members

of the house of representatives, appointed by the

speaker of the house.
(c) A representative of the New Hampshire Police Chief's Associaappointed by such association.
(d) A representative of the department of justice, appointed by the
attorney general.
(e) A representative of the division of juvenile justice services, appointed by the commissioner of the department of health and human

tion,

services.
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(f) A representative of the County Human Services Administrative
Association, appointed by such association.
(g) A representative of the Child Advocacy Network, appointed by
such organization.
(h) A representative of the department of corrections, appointed by
the commissioner of the department of corrections.
(i) A local or county prosecutor, appointed by the attorney general.
(j) A representative of the district court, appointed by the administrative justice of the district and municipal courts.
II. The term for task force members shall be coterminous with the
member's term of office in his or her respective agency or organization.
Vacancies in task force membership shall be filled as soon as practicable
by the respective agency or organization creating the vacancy. A chairperson shall be elected from the membership of the task force. The firstnamed senate member shall call the first meeting within 60 days of the
effective date of this section.
III. Members of the task force shall serve without compensation,
except that the legislative members of the task force shall receive mileage at the legislative rate when attending to the duties of the task force.

IV. The task force members listed in subparagraph I (c)-(j) may employ the assistance of additional members of their respective agency or
organization as necessary to assist with a task or project undertaken by
the task force.
V. The task force may elicit input or recommendations from other
groups or organizations as necessary.
VI. The task force shall:
(a) Research capacity issues for the state's juvenile justice system,
the projected effect of including 17-year-olds under RSA 169-B, the juvenile delinquency statute, and any administrative changes that may
simplify processing juveniles.
(b) Examine youth offender programs in other jurisdictions that
serve certain juvenile and young adult offenders.
(c) Cooperate and collaborate with other state or private agencies
as may be necessary to address the issues in subparagraphs (a) and (b),
including considering input and recommendations from such state or
private agencies on an ongoing basis.
(d) Conduct public hearings as may be necessary on matters pertaining to subparagraphs (a) and (b).
VII. The task force shall submit a detailed report of its findings, actions, and recommendations to the president of the senate, the speaker
of the house, the governor, and the state library on or before July 1, 2003.
8 Effective Date. This act shall take effect 60 days after its passage.

2002-3404S

AMENDED ANALYSIS
This bill:
I. Provides that a minor over whom the court has exercised jurisdiction under RSA 169-B may be committed or continue to be cornmitted
to the youth development center until the minor's eighteenth birthday.
II. Establishes a task force relative to juvenile service capacity and
administrative simplification issues.
Bill 179 was a very controversial bill. The
with returning the age of majority to 18 for matters in-

SENATOR GORDON: House
bill

had

to do

volving criminal penalties in the state of New Hampshire. The bill was
hotly contested as many of you know, because I am sure that you have
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been contacted about the bill. Generally, law enforcement officials argued
that the law should remain at 17... the age should remain at 17. Social
service agencies and Health and Human Services believed that the age
should be returned to 18 so that more services could be more adequately
provided. The testimony was long and detailed, I assure you, on this
particular bill. Happily, I can report back that there was a compromise
reached. I might add that the bill did not go into effect immediately.
When the House passed this bill, it recognized that if we were to immediately return the age to 18, that would have a substantial cost to the
state. There was no funding in the bill to support those costs in the short
term, which meant that the passage of this bill would have to be deferred
until 2004. So when this came to us from the House, it did return the
age to 18, but it did so in 2004. The Senate has taken the position that
there are certain things that could be done today that would not have a
cost effect. One of those is to allow 16 year olds who are convicted in the
juvenile system, who are now turned out into the street when they reach
17, to continue to be held within the Youth Development Center, within
the facility which we currently operate in Manchester. That means that
they would be in fact, entitled and able to receive services on a continuing basis until they reach the age of 18. That can be done today because
there are a fixed number of beds in Manchester and it would not have
an incremental cost to the state. So we have agreed to go forward with
that part of the bill. On the other hand, we believe that it would be
appropriate for us to create a task force of responsible parties in this
matter, interested parties, to develop a way of dealing with this issue.
Instead of looking at it strictly as an issue of are you 17 or are you 18,
which is strictly a decision by age, and frankly, age doesn't mean a lot
as you know, with these kids, because you can be 21 and still be 16 or
you can be 16 and be 21 in many circumstances. Maybe we need to develop within the state, a policy for dealing with offenders who are in an
age category that might be from 16 to 21 that the public would have
confidence in. So we have created, the second part of this bill creates a
task force to address these issues since we would have had adequate
time to do that in any event prior to 2004. We believe that this compromise which has generally been looked favorably upon by law enforcement,
also looked favorably upon by health and human services. It strikes a
balance. The committee would solicit your support.

SENATOR DISNARD:

Senator Gordon,

my

sheriff is concerned about

the additional 25 percent cost because of this house bill. I realize that
you said that the act wouldn't take effect until 2004. If we pass this and
they are all additional costs, it comes to 2004, what will occur? The counties would swallow a mandate?

SENATOR GORDON:

Well the concern... that was the concern with the

original bill Senator Disnard.

The

original bill

was that

right

now when

you turn 17, you will no longer receive services as a juvenile. If the bill
had been passed, starting 2004, we just return the age to 18; 17-yearolds would be receiving services that they are not receiving now, in which
case there would be a substantial increase in cost. That is why the
House, when they looked at this, said that they were going to delay this
until 2004 because they didn't have the money to do that in that shortterm, this biennium. The compromise that we reached will not have a
substantial impact on cost in that we will have some 17-year-olds that

YDC, the
won't have a substantial

will be able to continue to provide... will receive services at the

Youth Development Center in Manchester.

It

increase in costs for services at the county level.
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SENATOR DISNARD: This is not a factious question. What is substantial?
SENATOR GORDON: Well I think that whenever you keep a kid in
the system you may incur some cost, but I think that the law enforcement who were very

active in participating in the compromise in the
that those costs were reasonable. Frankly, I think that they
felt that keeping the kid off of the street, in certain circumstances,
was more beneficial than turning them out on the street at age 17.
The cost to the state, in the long-term might be less in doing that.
bill felt

SENATOR DISNARD: So it would be a mandate?
SENATOR GORDON: I don't know if it is a mandate.
of the overall correctional system that

I

think that it is part
in the state.

we have developed

SENATOR DISNARD: Thank you.
SENATOR FERNALD: I rise to speak

in favor of the bill and in favor of
the task force. I realize that it is going to Finance. I just want to mention
that I think that there are a couple of people who should be included in
the task force, and I will offer that as an amendment when it comes back
to us again, because a lot of the kids who end up in this system are special education coded. I think that the Department of Education should be
part of the task force. I think that the County Corrections people should
be part of the task force because they are incarcerating the 17 year olds
now. I think that the Public Defender's office should be part of it because
they are defending the 17-year-olds now and these should all be people
at the table when we figure out which way we are going to go in the future with perhaps a youthful offender provision in our statute.

SENATOR HOLLINGWORTH: Senator Fernald, rather than bring it to
the floor next time, why would you not bring it to Finance on Monday
so that they can discuss it in Finance?

SENATOR FERNALD: I could do that. Thank
SENATOR HOLLINGWORTH: Thank you.

you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

TAPE CHANGE

HB

to destruction of information. Judiciary CommitVote 3-0. Ought to pass with amendment. Senator Gordon for the
committee.

550-FN, relative

tee.

2002-3390S
09/01

Amendment
Amend

the

bill

by replacing

to

all after

HB

550-FN

the enacting clause with the

fol-

lowing:
1 New Section; Destruction of Certain Information Prohibited. Amend
RSA 91-A by inserting after section 8 the following new section:
91-A:9 Destruction of Certain Information Prohibited. A person is guilty

misdemeanor who knowingly destroys any information with the purpose to prevent such information from being inspected or disclosed in
response to a request under this chapter. If a request for inspection is
denied on the grounds that the information is exempt under this chapter, the requested material shall be preserved for 90 days or while any
lawsuit pursuant to RSA 91-A:7-8 is pending.
2 Effective Date. This act shall take effect January 1, 2003.

of a

SENATE JOURNAL

734

11

APRIL 2002

2002-3390S

AMENDED ANALYSIS
declares that any information requested pursuant to the rightto-know law shall not be destroyed prior to such inspection. This bill provides a procedure for when inspection is denied. Under this bill, any person who purposely and knowingly violates this provision shall be guilty
of a misdemeanor.

This

bill

SENATOR GORDON: House Bill 550-FN is relative to the destruction
of information and arose from an instance where information from a
school was requested. When the information was not forthcoming, the
party appealed to the court and won. However, the school had already,
deliberately destroyed the information. The judge in the ruling stated
that the school district's defense in this case was "nothing more than
a specious and transparent attempt to camouflage their actions." House
550 makes it a misdemeanor to knowingly destroy any information
with the purpose to prevent such information from being inspected or
disclosed in response to a 91-A request." The term "any information"
is specifically used with the intent of including computer documents,
paper or file materials, photographs, maps, charts or other documents
Bill

any format. The Judiciary Committee recommends that HB 550, as
amended, ought to pass and asks your support. I would indicate that
what our amendment does in particular, is narrows this down to make
in

it

very, very specific in defining criminal activity.

Thank

you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

559-FN, relative to the procedures for assignment of income from
child or spousal support orders. Judiciary Committee. Vote 4-0. Ought
to pass

with amendment. Senator Fernald for the committee.

2002-3358S
05/01

Amendment
Amend RSA 458-B:2,
replacing

it

1(a)

and

(b)

HB

to
559-FN
as inserted by section

1

of the bill by

with the following:

(a) Where there is a written agreement between the obligor and obligee approved by the court or administrative body; provided that the court

may require

the establishment of a dedicated checking account.
Where there is a written agreement between the obligor
and obligee, approved by the court, that establishes a ^^direct deposit" dedicated checking account for the purpose of receiving
(b)

regularly scheduled payments. All basic service fees of the dedicated account remain the responsibility of the obligor. The obligee
shall maintain a record of all monthly bank statements for the
duration of the agreement. The statements shall be presented to the
court upon request. The direct deposit procedure shall be revoked
when a delinquency equal to the support obligation for one month
is incurred. An income assignment shall then be initiated without
requiring an amendment to the support order or further action by
the court or administrative body that issued the order.
Amend the bill by replacing all after section 2 with the following:
3 New Subparagraph; Child Support Guidelines; Child Support Formula; Effective Date of Modification. Amend RSA458-C:3, IV by inserting after subparagraph (b) the following new subparagraph:
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(c) If a petition for modification is granted, it shall be effective from
the date of the filing of the petition.
4 Effective Date. This act shall take effect 60 days after its passage.

2002-3358S

AMENDED ANALYSIS
This bill authorizes the use of a direct deposit dedicated checking account as an alternative to wage assignment for child support payments.
The bill also provides that a petition for modification shall be retroactive to the date of filing.

SENATOR FERNALD: Under our current child support laws where we
require by the federal government to have in place, a mandatory child
support collection system. I say mandatory because it is required anytime the parties don't agree to do something otherwise. The emphasis
behind this bill was that there are people who feel that if they are having this wage assignment and they are being treated as criminals as if
they are not responsible parents. This bill creates an alternative where
the parties can agree and the court can then provide for the setting up
of a direct deposit account that is outside of the state collection system,
where the person paying the support will put the money in and the person receiving the support will take the money out, then we don't have
to go through the state system for all of these people. We think that it
is a good compromise and something that is worth doing. We urge your
support.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

768-FN, relative to DNA testing of criminal offenders. Judiciary
Committee. Vote 4-0. Ought to pass with amendment. Senator Gordon

HB

for the

committee.

2002-3372S
04/03

Amend RSA

Amendment to HB 768-FN
651-C:6 as inserted by section 1 of the

bill by replacing it
with the following:
651-C:6 Cost. The cost for a DNA test administered pursuant to this
chapter shall be borne by the person subject to the test.
Amend the bill by replacing all after section 1 with the following:
2 Repeal. RSA 632-A:20 through 632-A:24, relative to DNA testing of

sexual offenders, is repealed.
3 Effective Date.
I. Section 2 of this act shall take effect July 1, 2003.
II. The remainder of this act shall take effect upon its passage.

2002-3372S

AMENDED ANALYSIS
provides for DNA testing of criminal offenders including perpetrators of sexual assault and violent crimes including homicide, manslaughter, assault, felony arson, kidnapping, robbery, and felony burglary for inclusion in the national DNA database.

This

bill

SENATOR GORDON:

Last year you may recall that the Senate adopted
an act relative to DNA testing. We passed that. This bill which
comes back to us, which is HB 768, largely reflects the same position that

SB

30,

736
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we had adopted at that time. Significant federal monies are available in
the next few months to enable states to expand their DNA databases.

allows us to keep a DNA database of all individuare convicted of violent crimes. There was in fact,
an additional study committee added onto this, which we did in our
amendment delete, because we didn't see at this point in time, a need
to further study the matter. We would ask for your support on HB 768
as amended.

This particular

bill

als in this state

who

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

1100-FN, relative to the judicial conduct commission and making
an appropriation therefor. Judiciary Committee. Vote 3-1. Interim Study,
Senator Gordon for the committee.
SENATOR GORDON: House Bill 1100 is relative to the Judiciary Conduct Commission and more specifically to the judicial review. Last year
you may remember that we passed CACR 16 which established a method
for judicial review. That would have made a constitutional change and
set up a committee for that purpose. The House didn't like it frankly, and
killed it. I think the Senate has already taken the position that we would
like to see judicial review, but this particular bill gives the responsibility for judicial review to the brand new Judicial Conduct Commission.
That commission is still trying to get set up. The chairmen of that commission testified before our committee and indicated that they did not
have the ability to take on this responsibility at this time. In addition,
there are concerns as to whether or not the legislature has the authority, through statute, to adopt a method of judicial review. Given the lack
of support in the committee for this particular method of review, not
because we don't believe in judicial review, the committee recommended
that this particular

bill

be referred for interim study.

Coininittee report of interim study

is

Thank

you.

adopted.

HB 1236-FN, establishing a committee to study the adjudication of divorces pursuant to part 2, article 76 of the New Hampshire constitution.
Judiciary Committee. Vote 4-0. Ought to pass with amendment. Senator Fernald for the committee.
2002-3346S
09/10

Amendment
Amend paragraph

I

to

HB

1236-FN

of section 2 of the bill by replacing

it

with the

fol-

lowing:
I. The members of the committee shall be 6 members of the house
of representatives, appointed by the speaker of the house of represen-

tatives.

Amend

the bill by replacing sections 4 and 5 with the following:
4 Chairperson; Quorum. The members of the study committee shall
elect a chairperson from among the members. The first meeting of the
committee shall be called by the first-named member. The first meeting
of the committee shall be held within 30 days of the effective date of this
section. Four members of the committee shall constitute a quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the speaker of the house of representatives, the house clerk, the governor, and the state library on or before
December 4, 2002.
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SENATOR FERNALD: House Bill

1236 was submitted originally in order
Masters program. Th House established a study
committee. The Judiciary Committee in our exec session turned it into a
House study. That is what the amendment is. We think that is the way
to proceed. We urge your support. Thank you.

to abolish the Marital

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

1264-FN-L, relative to district courts and pleas by mail. Judiciary
Committee. Vote 4-0. Ought to pass with amendment, Senator Gordon
for the

committee.

2002-3345S
08/04
to HB 1264-FN-LOCAL
by replacing it with the following:

Amendment
Amend

the

AN ACT

title

of the

bill

relative to district courts and pleas by mail, and establishing
a committee to study the operation and efficiency of motor
vehicle trials in district courts.

Amend the
ing
2
the
3

bill by inserting after section 1 the following and renumberthe original section 2 to read as 7:
Committee Established. There is established a committee to study
operation and efficiency of motor vehicle trials in district courts.

Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president

of the

senate.
(b) Three members of the house of representatives; one of whom
shall be from the criminal justice and public safety committee, one of
whom shall be from the judiciary committee, and one of whom shall be
from the finance committee, appointed by the speaker of the house.
n. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
4 Duties. The committee shall study the operation and efficiency of
district court trials of motor vehicle violations where defendants are not
required to appear at an arraignment. The committee shall also study
the appearance of witnesses, witness fees paid to law enforcement officers, and any method of alternative case resolution prior to trial. The
committee shall compare the current system to systems of other states.
The committee shall solicit information from, but not be limited to:
L representative from the department of safety.
H.
representative from the New Hampshire Bar Association.
HL criminal defense attorney with experience before the district
court.
IV.
prosecutor with experience before the district court.
V.
representative from the district court.
representative from the attorney general's office.
VI.
5 Chairperson; Quorum. The members of the study committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named house member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section. Four members of the committee shall constitute a quorum.
6 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.

A
A
A
A
A
A
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2002-3345S

AMENDED ANALYSIS
This bill adds a reference to RSA 502-A:19-b, making the introductory
paragraph of the plea by mail procedure the same for computerized courts
and non-computerized courts. This bill also establishes a committee to
study the operation and efficiency of motor vehicle trials in district courts.

SENATOR GORDON: House Bill 1264 is relative to district courts and
pleas by mail and is literally a "housekeeping" piece of legislation. It puts
back into statute a piece of legislation which we had previously omitted
in prior legislation. We reinsert the statutory reference. The Committee amendment establishes a study committee, and is probably the most
important part of the bill. It is specifically to look at the matter of witness fees and the large sums being paid to officers in order to appear at
hearings. We currently have a plea by mail, but what happens is that
in many cases the issue is that you can take your chances and that if
the police officer doesn't show up at your hearing, basically you are off
scot-free. As a result, that means that an officer has to appear at every
hearing regardless of its merits. So what is happening is that it has
caused us to incur huge costs, not just at the state level, but our communities as well. The question is whether there is a better way of handling this and this study committee would look at that. We would appreciate your support on this bill.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 1299-FN, establishing a committee to study the creation of a marriage
education and enhancement program. Judiciary Committee. Vote 3-1.
Ought to pass with amendment, Senator Gordon for the committee.

2002-3344S
05/09

Amendment
Amend

to

HB

1299-FN

by replacing section 2 with the following:
2 Membership and Compensation.
I. The members of the committee shall consist of 6 members of the
house of representatives, appointed by the speaker of the house of repthe

bill

resentatives.
II.

Members of the committee shall receive mileage at
when attending to the duties of the committee.

the legisla-

tive rate

Amend

the bill by replacing sections 4-5 with the following:
4 Chairperson; Quorum. The members of the study committee shall
elect a chairperson from among the members. The first meeting of the
committee shall be called by the first-named member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section. Three members of the committee shall constitute a quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the speaker of the house of representatives, the house clerk, the governor, and the state library on or before
November 1, 2002.

SENATOR GORDON: House

Bill 1299 would establish a committee to
study the creation of a marriage education and enhancement program.
There was considerable discussion in regard to this particular bill and
the merits of whether we should have a program that people would be
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required to attend prior to becoming married in the state. Those issues
of course involve whether marriage is a constitutional right and whether
the state has a right to interfere with that constitutional right. Also,
whether or not we should be putting in any impediment in the way of
people who do in fact want to become married, whether it encourages
or discourages marriage. In any event, the House does want to study
this, so what we have done in fact, with our amendment, is to allow the
House to do that. We have created a study committee with essentially
six members of the House. We would appreciate your support for the
amendment and for the bill.

SENATOR WHEELER:

Just for the information of the Senate and for
public... saying this out loud... Representative Barbara French has been
convening a study on marriage preparation for the last two years and
called on a lot of experts from around the state and around the country. They have excellent records and I would like to make sure that this

new study committee takes
been done. Thank you.

full

advantage of the work that has already

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

1360-FN, relative to recommendations, appointments, and qualifications of marital masters and procedures for cases heard by marital masters. Judiciary Committee. Vote 4-0. Interim Study, Senator Pignatelli for
the committee.

SENATOR PIGNATELLI: House Bill 1360-FN is relative to appointments and qualifications of marital masters and procedures for cases
heard by marital masters. There was no support in the Judiciary Committee for marital masters to be appointed by the Governor and Council thus making them officers of the court, and jeopardizing the receipt
of federal funds. Marital Masters, as currently handled, are employees
of the court. While the Judiciary Committee understands that some
parties have concerns in dealing with marital masters, this legislation
as amended by the House, does not garner our support. Therefore, it is
our recommendation that HB 1360-FN be referred to interim study and
asks for your support. Thank you.

Committee report of interim study

is

adopted.

HB

1423-FN, relative to state or local government security issues under
the right-to-know law and relative to threats of biological or chemical
substances. Judiciary Committee. Vote 4-0. Ought to pass with amendment, Senator Fernald for the committee.

2002-3403S
05/10

Amendment
Amend

the

bill

by replacing

to

all after

HB

1423-FN

the enacting clause with the

fol-

lowing:
1 Statement of Purpose. Following the events of September 11, 2001,
as state and local public safety and emergency management personnel
were gathering information to assess potential safety and security risks
in order to protect the citizens of the state of New Hampshire, it became
apparent that this information would be subject, in many instances, to
release pursuant to the state's right to know law, RSA 91-A. The general court fully supports the concept that openness in the conduct of
public business is essential to a democratic society and that RSA 91-A
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to ensure both the greatest possible pubUc access to the
actions, discussions, and records of all public bodies, and their accountability to the people. The general court finds, however, that certain information should not be subject to disclosure in order to protect the safety
and security of New Hampshire citizens and their property against
threats or deliberate acts of violence which are intended to result in
widespread or severe damage to property or widespread injury or loss
of life. The general court therefore adopts this act which exempts certain information gathered in order to determine security risks and to
implement measures necessary to protect against those risks, with the
intent that this exemption is to be interpreted narrowly and only for the
purpose of protecting against the threat of acts intended to result in
widespread damage to property, widespread injury, or loss of life. The
general court does not intend to exempt from release, under RSA 91-A,
information relative to the routine or daily operations of state and local public safety or emergency management departments, including
information regarding budgeting, planning, and staffing which would
otherwise be properly subject to disclosure.
2 New Subparagraph; Matters Relating to State or Local Government
Security Added. Amend RSA 91-A:3, II by inserting after subparagraph

was enacted

(h) the following

new subparagraph:

Consideration of matters relating to the preparation for and the
carrying out of emergency functions, including training to carry out such
functions, developed by local or state safety officials that are directly
intended to thwart a deliberate act that is intended to result in widespread or severe damage to property or widespread injury or loss of life.
3 Nonpublic Sessions; Minutes. Amend RSA 91-A:3, III to read as fol(i)

lows:
III. Minutes of proceedings in nonpublic session shall be kept and the
record of all actions shall be promptly made available for public inspection, except as provided in this section. Minutes and decisions reached in
nonpublic session shall be publicly disclosed within 72 hours of the meeting, unless, by recorded vote of two-thirds of the members present, it is
determined that divulgence of the information likely would affect adversely the reputation of any person other than a member of the body or
agency itself, or render the proposed action ineffective, or pertain to
terrorism, more specifically, to matters relating to the preparation
for and the carrying out of all emergency functions, developed by
local or state safety officials that are directly intended to thwart
a deliberate act that is intended to result in widespread or severe
damage to property or widespread injury or loss of life. This shall
include training to carry out such functions. In the event of such
circumstances, information may be withheld until, in the opinion of a
majority of members, the aforesaid circumstances no longer apply.
4 New Paragraph; Records Pertaining To Matters of State or Local
Government Security Exempted. Amend RSA 91-A:5 by inserting after
paragraph V the following new paragraph:
VI. Records pertaining to matters relating to the preparation for
and the carrying out of all emergency functions, including training to
carry out such functions, developed by local or state safety officials that
are directly intended to thwart a deliberate act that is intended to
result in widespread or severe damage to property or widespread injury or loss of life.
5 New Section; Limited Purpose Release. Amend RSA 91-A by inserting after section 5 the following new section:
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91-A:5-a Limited Purpose Release. Records from non-public sessions
RSA 91-A:3, Il(i) or that are exempt under RSA 91-A:5, VI may
be released to local or state safety officials. Records released under
this section shall be marked "limited purpose release" and shall not
be redisclosed by the recipient.
6 Biological or Chemical Threats. Amend RSA 106-H:13 to read as fol-

under

lows:

106-H:13 Penalty for False Information.
/. Any person who dials or otherwise causes 911 to be called for the
purpose of making a false alarm or complaint or purposely reports false
information which could result in the dispatch of emergency services
shall be guilty of a misdemeanor.
//. Any person who dials and otherwise causes 911 to be called
and purposely reports information which he or she knows to be
false concerning the existence of a biological or chemical substance which could result in the dispatch of emergency services
shall be guilty of a class B felony.
7 Criminal Threatening; Biological or Chemical Threats. Amend RSA
631:4, I to read as follows:
I. A person is guilty of criminal threatening when:
(a) By physical conduct, the person purposely places or attempts to
place another in fear of imminent bodily injury or physical contact; or
(b) The person places any object or graffiti on the property of another with a purpose to coerce or terrorize any person; or
(c) The person threatens to commit any crime against the property
of another with a purpose to coerce or terrorize any person; or
(d) The person threatens to commit any crime against the person
of another with a purpose to terrorize any person; or
(e) The person threatens to commit any crime of violence, or threatens the delivery or use of biological or chemical substance, with a
purpose to cause evacuation of a building, place of assembly, facility of
public transportation or otherwise to cause serious public inconvenience,
or in reckless disregard of causing such fear, terror or inconvenience; or
(f) The person delivers, threatens to deliver, or causes the
delivery of any substance the actor knows could be perceived as
a biological or chemical substance, to another person with the
purpose of causing fear or terror, or in reckless disregard of causing such fear or terror.
8 False Reports of Biological or Chemical Substances. Amend RSA 644:3
to read as follows:
644:3 False Public Alarms.
/. Any person who directly or indirectly communicates to any governmental agency that commonly deals with emergencies involving danger
to life or property a report known by him to be false regarding a fire,
explosion, or other catastrophe or emergency, shall be guilty of a misdemeanor[ This section shall not apply to false alarms subject to RSA 644:3a, RSA 644:3-b, or false reports under RSA 158 38 ], except if the report
concerns the presence of a biological or chemical substance, the
offense shall constitute a class B felony.
II. Any person who directly or indirectly communicates to any
school, business, office building, hospital, or similar facility open
to the public, a report concerning the presence of a biological or
chemical substance, knowing such report is false, shall be guilty
of a class B felony.
.

:
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///. Any person who knowingly delivers, or causes the delivery of any substance the actor knows could reasonably be perceived as a biological or chemical substance, with the purpose
of causing fear or terrorism and with reckless disregard for the
risk that emergency services will be dispatched as a result of
such delivery, shall be guilty of a class B felony.
TV. This section shall not apply to false alarms subject to RSA
644:3-a or RSA 644:3-b, or false reports under RSA 158:38.
9 New Section; Exposing the Public to Toxic Biological or Chemical
Substances. Amend RSA 644 by inserting after section 2 the following

new

section:

644:2-a Exposing the Public to Toxic Biological or Chemical Substances.
Any person who knowingly delivers or causes the delivery of a biological
or chemical substance to a governmental facility, school, business, hospital, office building, or similar facility open to the public, with the purpose
of causing bodily injury or evacuation of such facility, shall be guilty of a

10 Effective Date. This act shall take effect January

SENATOR FERNALD: House

1,

2003.

1423 has to do with security issues
and the right-to-know law. It was in response to the terrorist attacks
of September 11. We tried to balance the interest of security preparedness and not tipping off people who might want to know what our security issues are and at the same time, balancing the public's rightto-know. We think that we have done that by narrowly defining what
Bill

security planning, in anticipation of potential terrorist attacks is, and
is where the limitation of the right-to-know comes in. This bill
also concerns some new criminal penalties where if people are taking actions that are terrorist acts, either false reports of chemical or
biological attacks, or deliberate biological attacks or radiation attacks,
those are not defined as class b felonies. We have voted unanimously
for this bill and we urge your support. Thank you.

that

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

1426-FN, relative to the availability of information on the registration of certain sexual offenders. Judiciary Committee. Vote 4-0. Ought
to pass

with amendment, Senator Fernald for the committee.

2002-3360S
04/09

Amendment
Amend RSA 651-B:7, IV as
it

HB

1426-FN
to
inserted by section 1 of the

bill

by replacing

with the following:

IV. The division shall provide a copy of the list described in this section to each local law enforcement agency at periodic intervals, through

written, electronic, computerized, or other accessible means, but
in no event less frequently than once each month. The list shall be made
available to interested members of the public upon request to^ the department of safety or local law enforcement agency agencies. The
department of safety may make the list available to interested
members of the public through the use of the department's official public Internet access site. The department shall adopt rules,
pursuant to RSA 541-A, establishing procedures for the collection of information described in this section, the transmission of the information
from the division to the local law enforcement agencies, and the condi[

]
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tions under which the Hst shall be made available to the public. These
rules shall enable the public to request information about a named individual or about all listed individuals residing or confined in the state.
The rules shall also include provisions for identifying and maintaining
a record of the parties to whom information from the list has been disclosed, and may also provide for the imposition of a reasonable fee to
defray the administrative costs of collecting the information and making the information available to the public.

Amend

the bill by inserting after section 1 the following and renumbering the original section 2 to read as 3:
2 Registration of Criminal Offenders; Duration of Registration. RSA
651-B:6, II and III are repealed and reenacted to read as follows:
II. (a) Any sexual offender convicted of a violation or attempted violation of RSA 632-A:4 or RSA 645:1, II, and any offender against children convicted of a violation or attempted violation of RSA 633:3, 645:2,
I or 649-A:3, III, or of an equivalent offense in an out-of-state jurisdiction, shall be registered for a 10-year period from the date of release
following conviction, provided that any such registration period shall not
run concurrently with any registration period resulting from a subse-

quent conviction.
(b) Except as otherwise provided in paragraphs I and III, at any
time after 10 years of registration, an offender may petition the sentencing court for an order relieving the offender of the duty to register. The petition shall be made to the county attorney in the county
where the petition is filed. Prior to the hearing on the petition, the
county attorney shall forward by mail a copy of the petition to the victim of the offense for which the offender was convicted, provided the
victim's address is reasonable available. The court may grant the petition upon a finding that the offender has not been convicted of a
subsequent misdemeanor or felony offense and that continued registration is not necessary for public protection. If the court denies a
petition, no further petition shall be made more frequently than 3
years after the date of the denial.
(c) This paragraph shall not apply to an offender convicted of a
second or subsequent offense that requires registration.
III. Any sexual offender or offender against children who has been
convicted of more than one offense listed in RSA 651-B:1, III or RSA 651B:l, V, or who is sentenced to an extended term of imprisonment pursuant to RSA 651:6, Kb) shall be registered for life.

2002-3360S

AMENDED ANALYSIS
allows information on the registration of certain sexual offenders to be provided to law enforcement agencies through the use of electronic mail or other electronic formats and provides that registration information would be made available to the public through the department
of safety's official Internet website. The bill also makes certain changes
to the registration of criminal offers by permitting certain offenders, after 10 years of registration, petition the court for an order relieving the
offender from the duty to register.

This

bill

SENATOR FERNALD: House Bill

1426 has

to

do with Megan's

List.

This

legislation would allow the Department of Safety to transmit the list by
electronic means, by email. Under current statute, they are not sure that
they can do that. It makes sense that we use modern technology to be
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efficient. There was also a committee amendment which has to do
with people who are on Megan's List. Under current law, some people
are on the list for 10 years and some people are on the list for life. The
committee amendment would set up a provision where people can go
back to court after the 10 years. ..after notification of the county prosecutor, they would like to be taken off of the list because they have reformed themselves. We urge your support of this bill. Thank you.

more

SENATOR WHEELER: Senator Fernald, has any research been done
where there are known results for the amount of harassment that the
people that appear on these lists receive because of the names being
published?

SENATOR FERNALD: I don't know.
SENATOR WHEELER: Thank you.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

1436-FN, relative

to requiring

treatment

for

persons convicted of

DWI offenses. Judiciary Committee. Vote 4-0. Ought to pass with amendment, Senator Gordon for the committee.

2002-3350S
03/04

HB

1436-FN
Amendment to
172-B:2-b, HI as inserted by section 1 of the bill by replacing it with the following:
HL The state-operated 7-day multiple DWI offender intervention
detention center program shall furnish to the courts a report indicat-

Amend RSA

ing when a person has completed attendance at the program, and
shall furnish to the division of motor vehicles, department of safety, a
report indicating when a person who attends the program pursuant to
RSA 265:82-b has successfully completed the program[ Included in that
report shall be any recommendations for further ] and treatment or involvement in a substance abuse program when appropriate and warranted. [ The court, upon receipt of such report, may after a hearing order
the defendant to follow the treatment recommendations at a court-approved treatment facility. ]
.

Amend

the bill by replacing section 2 with the following:
2 Penalties for Intoxication or Under Influence of Drugs Offenses; Impaired Driver Intervention Program. Amend RSA 265:82-b, I to read as
follows:

Except as otherwise provided in this section:
Any person who is convicted of any offense under RSA215-A:11,
or RSA 265:82 shall be:
I.

(a)

I

Guilty of a violation;
Fined not less than $350;
(3) Required to furnish proof of success ful completion of
an impaired driver intervention program prior to the restoration of the person's driver's license or privilege to drive, provided
that, if the person has previously completed an impaired driver
intervention program or any similar program in any jurisdiction, the person shall be required to furnish proof of successful
(1)
(2)

completion of a multiple
center program; and

DWI

offender intervention detention

